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PREFACE. 


The  decisions  of  the  courts  of  the  United  States  in  the  Judicial  Cir- 
cuit now  designated  as  the  Fourth,  so  far  as  yet  published,  are  em- 
braced in  the  two  volumes  of  Burr''s  IVial,  by  David  Robertson ;  the 
two  volumes  of  MarshalVs  Decisions,  published  by  John  W.  Brocken- 
brough  ;  the  volume  of  Taney ^s  Circuit  Court  Decisions^  published  by 
J.  M.  Campbell ;  and  the  recent  volume  of  Chief  Justice  Chasers  De- 
cisions^ published  by  Bradley  T.  Johnson .  In  an  appendix  to  Sixth 
Call's  Virginia  Reports  are  six  decisions,  three  of  which  are  not  else- 
where to  be  found ;  one  of  them  by  Chief  Justice  Jay,  and  the  other  two 
respectively  by  Associate  Justices  Iredell  and  Washington.  These 
three  cases,  in  order  that  they  may  be  found  in  some  volume  of  United 
States  Reports  proper,  are  incorporated  into  the  present  volumes.  I 
have  also  incorporated  a  decision  of  Chief  Justice  Ellsworth  never 
before  published  in  permanent  form,  and  two  other  cases,  from  Frangois 
Xavier  Martin's  Notes  of  North  Carolina  Decisions,  published  in  1797. 
This  author  was  afterwards  Chief  Justice  of  the  Supreme  Court  of 
LiOuisiana. 

The  present  volumes  contain  all  the  decisions  up  to  this  time  made 
by  Chief  Justice  Wait6  which  he  has  reduced  to  writing ;  and  all  de- 
cisions of  Circuit  Judge  Bond  preserved  in  manuscript  form,  which  I 
have  been  able  after  careful  endeavor  to  obtain.  To  them  I  have  added 
a  number  of  decisions  in  Circuit  Court  made  by  the  several  District 
Judges  sitting  there. 

I  probably  owe  an  apology  to  the  profession  for  including  in  the 
present  volumes  so  many  decisions  in  bankruptcy  and  admiralty  of  the 
District  Courts,  and  especially  so  many  which  have  been  made  by  my- 
self. But,  in  truth,  the  necessity  which  was  felt  to  exist  of  publishing 
these  District  Court  decisions,  suggested  the  publication  of  those  also 
which  I  could  collect  of  the  Circuit  Courts. 

The  admiralty  jurisdiction  of  the  ports  and  waters  of  Chesapeake 
Bay,  and  of  the  ports  of  the  Carolinas,  has  been  fruitful  of  many  im- 
portant cases,  reports  of  which  cannot  fail  to  be  interesting  to  admi- 
ralty lawyers  generally,  while  they  are  almost  indispensable  to  those 
who  practice  in  the  Admiralty  Courts  of  the  Fourth  Circuit.  Many 
cases  are  decided  in  the  Admiralty  Courts  proper,  which  do  not  reach 
appellate  courts.  These  decisions  are  upon  points  most  frequently 
arising  in  practice,  and  the  rulings  in  them  are  really  of  more  practical 
value  to  the  admiralty  lawyer  than  those  often  are  in  the  exceptional 
cases  which  go  up  by  appeal  for  final  determination. 
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These  remarks  apply  with  greater  force  to  the  decisions  of  the  Courts 
of  Bankruptcy  contained  in  these  volumes.  In  the  single  district  of 
Eastern  Virginia,  there  have  been  filed  6455  cases  in  bankruptcy,  and 
161  suits  connected  with  bankruptcy ;  6616  in  all.  When  the  writer 
came  to  the  bench,  in  January,  1874,  under  rulings  of  Circuit  and  Su- 
preme Courts  then  recently  and  soon  afterwards  made,  a  large  propor- 
tion of  these  cases  were  brought  before  him  by  petition  praying  the 
setting  aside  or  modification  or  review  of  former  orders  and  decrees 
made  in  them.  Naturally,  the  action  of  the  court  upon  these  petitions 
suggested  or  required  written  explanatioiis  of  the  principles  on  which 
the  court  acted.  These  written  decisions  had  often  to  be  referred  to  in 
subsequent  cases,  and  a  desire  for  the  publication  of  them  in  compen- 
dious and  convenient  form  accessible  to  the  bar  has  become  general. 
These  are  the  considerations  which  have  induced  the  writer  to  insert 
many  of  the  more  important  of  his  own  decisions  in  bankruptcy  in  the 
second  volume,  and  to  collect  from  other  districts  of  the  circuit  like 
decisions  of  his  brethren  of  the  bench.  This  he  has  done  with  diligence, 
and  he  regrets  that  he  has  been  able  to  collect  comparatively  but  few 
of  these  last. 

Although  the  decisions  in  these  volumes  are  not  published  under  dis- 
tinct classifications,  yet  the  reader  will  find  that  they  are  in  &ct  grouped 
in  the  following  order,  viz.  :  cases  in  equity,  cases  at  law,  indictments, 
ex  parte  proceedings  under  extraordinary  writs, — these  in  the  first  vol- 
ume ;  and,  in  the  second,  admiralty  cases  and  bankruptcy  cases.  Near 
the  end  of  each  volume  will  be  found  a  few  cases  dislocated  from  these 
groups. 

But  for  the  feeling  that  Reports  professing  to  cover  the  period  of  the 
political  offences  against  the  Civil  Bights  and  Enforcement  Acts  which 
have  been  tried  in  this  circuit,  would  be  deficient,  if  not  embracing  at 
least  as  many  of  the  cases  as  exhibit  the  principles  of  law  on  which 
they  turned,  I  should  have  gladly  omitted  the  whole  subject  from  these 
volumes.  1  refiect,  however,  that  these  are  books  for  lawyers  and  not 
for  politicians  or  the  populace  ;  that  the  whole  class  of  civil  disorders 
out  of  which  the  trials  grew  have  ceased,  I  hope  and  believe,  forever ; 
and  that  even  if  there  be  in  the  evidence  as  reported  anything  which, 
in  worse  times  than  the  peaceful  era  which  we  now  have  entered  and 
confidently  anticipate,  would  tend  to  produce  or  keep  alive  excited  feel- 
ing, no  such  eflect  is  or  will  be  possible. 

I  am  sure  that  no  public  evil  can  come  from  publishing  the  three  or 
four  trials  of  the  class  alluded  to  which  are  given  in  these  volumes ;  and 
I  should  regret  to  find  that  in  the  manner  in  which  the  evidence  has 
been  reported  any  individual  or  class  has  been  wronged  either  by  omis- 
sion or  exaggeration. 
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UNITED  STATES  CIRCUIT  AND  DISTRICT 

(JOURTS, 

FOR  THE  FOURTH  CIRCUIT. 

TJ.  S.  Circuit  Courts  Eastern  District  of  North  Carolina. 


SwASEY  V.  North  Carolina  Railroad  Co.  and  others.* 

'Where  a  State  of  the  Union  is  a  party  in  interest  but  not  a  party  to  the 
record,  the  jurisdiction  of  the  United  States  Circuit  Court  attaches 
where  that  court  has  jurisdiction  of  the  State's  agent  who  has  charge  of 
the  property  as  a  trustee,  and  where  the  property  which  is  the  subject 
of  the  suit  is  stock  or  shares  in  a  railroad  company,  held  by  it  in  pledge 
for  the  security  of  a  debt  due  to  the  complainant,  for  which  a  lien  has 
been  given  by  the  State  "in  addition  "  to  the  pledge. 

Where  stock  in  a  corporation  has  been  pledged  for  the  "  redemption  of  cer- 
tificates of  debt,"  and  the  certificates  bound  the  debtor  for  the  payment 
of  "  the  sum  therein  mentioned  and  the  interest  thereon,"  the  stock  is 
bound  for  the  payment  of  the  interest  itself,  and  a  foreclosure  may  be 
decreed  on  default  in  payment  of  any  instalment  of  interest. 

All  the  necessary  facts  are  stated  in  the  opinion  of  the  court 
delivered  by 

WAITE,  C.  J. — The  North  Carolina  Eailroad  Company  was 
incorporated  by  an  act  of  the  General  Assembly,  passed  January 
27th,  1849,  to  construct  a  railroad  to  commence  at  the  Wilming- 
ton and  Raleigh  Railroad,  and  proceed  to  Charlotte.  To  aid  in 
building  the  road,  the  Board  of  Improvement  was,  by  the  act 
of  incorporation,  authorized  to  subscribe  on  behalf  of  the  State 
$2,000,000  to  the  capital  stock  of  the  company. 


*  This  case  is  also  reported  in  71  N.  G.  Reports,  67L 

2 


18     SwASEY  V.  North  Carolina  Railroad  Company. 

Opinion  of  the  court. 

Sections  38  and  41  of  the  act  are  as  follows : 

*'  Sec.  38.  That  in  case  it  shall  become  necessary  to  borrow  the 
money  by  this  act  authorized,  the  public  treasurer  shall  issue  the 
necessary  certificates,  signed  by  himself  and  countersigned  by  the 
comptroller,  in  sums  not  less  than  one  thousand  dollars  each, 
pledging  the  State  for  the  payment  of  the  sum  therein  mentioned, 
with  interest  thereon  at  the  rate  of  interest  not  exceeding  six  per 
cent,  per  annum,  payable  semi-annually,  at  such  times  and  places  as 
the  treasurer  may  appoint;  the  principal  of  which  certificates  shall 
be  redeemable  at  the  end  of  thirty  years  from  the  time  the  same  are 
issued,  at  any  one  time  there  may  be  sufficient  to  meet  the  instal- 
ment required  to  be  paid  at  that  time." 

"  Sec.  41.  That  as  security  for  the  redemption  of  said  certificates 
of  debt,  the  public  faith  of  the  State  of  North  Carolina  is  hereby 
pledged  to  the  holders  thereof,  and  in  addition  thereto,  all  the  stock 
held  by  the  State  of  North  Carolina  Railroad  Company,  hereby 
created,  shall  be  and  the  same  is  hereby  pledged  for  that  purpose, 
And  any  dividends  of  profit  which  may  from  time  to  time  be  declared 
on  the  stock  held  by  the  State  as  aforesaid,  shall  be  applied  to  the 
payment  of  interest  accruing  on  said  certificates;  but  until  such 
dividend  of  profit  may  be  declared,  it  shall  be  the  duty  of  the  treas- 
urer, and  he  is  hereby  authorized  and  directed,  to  pay  all  such  in- 
terest as  the  same  may  accrue  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated." 

The  authorized  subscription  was  made  and  certificates  of  debt 
issued  to  the  amount  of  $1,858,000,  on  which  the  money  was 
borrowed  to  meet  the  payments.     By  these  certificates  it  was 

**  certified  that  the  State  of  North  Carolina  justly  owes  , 

or  bearer,  $1000,  redeemable  in  good  and  lawful  money  of  the 
United  States,  at,  etc.,  on  the  1st  day  of  July,  1884,  with  inter- 
est thereon  at  the  rate  of  6  per  cent,  per  annum,  payable  half 
yearly  at,  etc.,  on,  etc.,  until  the  principal  be  paid  on  surren- 
dering the  proper  coupon  hereto  annexed."  On  the  14th  of 
February,  1855,  the  General  Assembly  passed  another  act,  en- 
titled "  An  Act  for  the  completion  of  the  North  Carolina  Rail- 
road," by  the  terms  of  which  the  public  treasurer  was  authorized 
and  instructed  to  subscribe  for  $1,000,000  more  to  the  capital 
stock  of  the  company,  and  to  make  payment  therefor  by  issuing 
and  making  sale  of  the  bonds  of  the  State,  under  the  same  pro- 
visions, regulations,  and  restrictions  prescribed  for  the  sale  of  the 
bonds  theretofore  issued  and  sold  to  pay  the  State's  original  sub- 
scription, and  the  same  pledges  and  securities  were  thereby  given 
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for  the  faithful  payment  aud  redemption  of  the  certificates  of 
debt  then  authorize<l,  as  were  given  for  those  issued  under  the 
direction  of  the  first  act. 

This  stock  was  by  the  terms  of  the  act  to  be  a  preferred  stock. 
The  subscription  was  made,  and  certificates  of  debt,  in  the  same 
general  form  as  the  first;  issued  to  provide  the  means  of  pay- 
ment 

The  plaintiff  is  the  owner  of  five  certificates  of  the  first  issue 
and  two  of  the  second.  The  interest  on  the  first,  payable  Janu- 
ary 1st,  1869,  and  after,  and  on  the  second,  payable  April  1st,  of 
the  same  year,  and  after,  was  unpaid  when  this  suit  was  com- 
menced. 

This  action  is  prosecuted  for  the  benefit  of  all  bondholders 
who  moy  come  in  and  make  themselves  parties.  About  $1,800,- 
000  of  the  indebtedness  is  now  represented.  No  certificate  for 
the  stock,  upon  either  of  the  subscriptions,  had  been  issued  by 
the  company  at  the  time  of  the  commencement  of  this  action. 
Since  that  time,  upon  the  order  of  the  court,  the  proper  certifi- 
cates have  been  issued,  and  placed  in  the  hands  of  a  receiver, 
appointed  in  this  cause,  who  has  collected  the  dividends  thereon 
as  they  have  from  time  to  time  been  declared  and  paid.  These 
dividends  as  far  as  received  have  been  applied  to  the  payment 
of  interest,  but  there  is  still  a  large  amount  in  arrears,  and  the 
plaintiff  now  asks  that  a  sufficient  amount  of  the  stock  may  be 
sold  to  pay  what  is  past  due. 

It  is  first  insisted  by  the  defendant  that  the  State  of  North 
Carolina  is  in  fact  a  party  defendant,  aud  consequently  that  this 
court  cannot  entertain  jurisdiction  of  the  cause. 

The  State,  although  directly  interested  in  the  subject-matter 
of  the  litigation,  is  not  a  party  to  the  record.  The  eleventh 
amendment  to  the  Constitution  of  the  United  States  provides 
that  no  suit  can  be  prosecuted  in  this  court  against  a  State,  by 
the  citizens  of  another  State,  or  by  citizens  or  subjects  of  a 
foreign  State.  It  has  long  been  held,  however,  that  this  amend- 
ment applies  only  to  suits  in  which  a  State  is  a  party  to  the 
record,  and  not  to  those  in  which  it  has  an  interest  merely. 

It  is  next  urged  that  if  the  State  is  not  actually  a  party  to  the 
suit,  it  is  a  necessary  party  in  whose  absence  the  cause  cannot 
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proceed^  and  that  as  a  State  cannot  be  brought  into  court,  no 
relief  should  be  granted  upon  the  case  made. 

If  the  State  could  be  brought  into  court,  it  undoubtedly  should 
be  made  a  party  before  a  decree  is  rendered,  but  since  the  case 
of  Oabom  v.  The  Bank  of  the  United  -StateSy  reporte<l  in  9th 
Wheaton,  738,  it  has  been  the  uniform  practice  of  the  courts  of 
the  United  States  to  take  jurisdiction  of  causes  affecting  the 
property  of  a  State  in  the  hands  of  its  agents  without  making 
the  State  a  party,  when  the  property  or  the  agent  is  within  the 
jurisdiction.  In  such  cases  the  courts  act  through  the  instru- 
mentality of  the  property  or  the  agent. 

The  real  question,  therefore,  presented  for  our  determination 
is  whether  the  court  has  jurisdiction  of  the  property  which  it  is 
sought  to  charge,  or  of  the  agent  of  the  State  having  it  in  pos- 
session. 

The  property  consists  of  shares  in  the  capital  stock  of  a  cor- 
poration. At  its  inception  it  became  charged  as  security  for  the 
payment  of  the  debt  of  the  State  contracted  on  its  account.  This 
was  part  of  the  law  of  its  creation.    It  has  always  l)een  pledged. 

The  property  of  a  corporation  represents  its  stock.  This 
property  the  corporation  holds  for  its  stockholders.  A  stock- 
holder's share  of  the  stock  is  equal  to  his  share  of  the  corporate 
property.  The  railroad  company,  therefore,  in  this  case,  holds 
the  share  of  its  property  represented  by  the  stock  subscribed  by 
the  State  in  trust,  as  well  for  the  stockholders  as  for  the  State. 
The  charter  made  the  company  the  depositary  of  the  pledge  to 
hold  it  for  both  parties  according  to  their  respective  interests. 
Consequently  a  suit  which  seeks  to  charge  the  stock  as  security, 
and  brings  the  corporation  in  to  represent  it,  may  be  maintained 
in  the  absence  of  the  State  as  a  party.  This  was  evidently  the 
understanding  of  the  parties  when  the  pledge  was  made.  It  was 
then  the  case  as  now,  that  a  State  could  not  be  sued,  but  that  its 
agents  could,  and  that  property  in  the  hands  of  its  agents  could 
be  controlled  and  disposed  of  by  the  courts  in  proper  cases,  not- 
withstanding the  ownership  by  the  State.  The  faith  of  the  State 
had  been  pledged.  This  pledge  the  courts  could  not  enforce. 
The  stock  to  be  obtained  with  the  money  borrowed  could  not  be 
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reached  under  such  a  pledge  of  faith  alone,  because  a  suit  could 
not  be  prosecuted  for  that  purpose. 

Understanding  this,  a  lien  was  given  upon  the  stock  as  security 
"  in  addition  "  to  the  pledge  of  faith.  But  it  was  no  addition 
if  the  bondholder  had  no  power  to  make  his  security  available. 
A  lien  which  cannot  be  enforced  has  no  value  as  a  security. 
These  parties  were  engaged  in  no  such  vain  work.  It  was  clearly 
their  understanding  that  the  State  not  only  should,  but  that  it 
in  fact  did,  grant  to  the  bondholders  the  power  to  use  the  ma- 
chinery of  the  courts  to  su!)ject  this  portion  of  their  security  if 
default  should  be  made  in  the  payment  of  the  debt. 

In  sustaining  this  action,  then,  we  are  but  carrying  into  eifect 
the  manifest  intention  of  the  parties  at  the  time  the  money  was 
borrowed. 

The  next  objection  is  that  the  stock  was  pledged  as  security 
for  the  payment  of  the  principal  of  the  debt  alone,  and  not  the 
interest,  and  that  as  the  principal  is  not  yet  due  there  can  be  no 
decree  for  a  sale. 

The  stock  was  pledged  for  the  "redemption  of  the  certificate 
of  debt."  The  certificate  bound  the  State  "for  the  payment  of 
the  sum  therein  mentioned,  with  interest  thereon."  Thus  it  is 
apparent  that  the  interest  is  as  much  a  part  of  the  obligation  of 
the  certificate  as  the  principal.  If  more  is  necessary  to  sustain 
this  view,  it  is  to  be  found  in  a  subsequent  part  of  the  section 
where  it  is  provided  that  the  "principal  of  the  certificate  shall 
be  redeemable,"  etc.  If  it  had  been  supposed  that  the  certificate 
only  related  to  the  principal,  it  would  have  been  sufficient  to  pro- 
vide for  the  time  of  the  redemption  of  the  certificate,  the  same 
as  in  Section  41,  the  security  for  the  redemption  of  the  certificates 
was  designated  and  granted. 

If  then  the  certificate  bind  the  State  for  the  payment  of  both 
principal  and  interest,  it  would  seem  to  follow  most  unquestion- 
ably that  whatever  was  given  as  security  for  its  redemption  could 
be  held  for  the  performance  of  all  its  obligations. 

But  it  is  argued  that  the  dividends  are  specially  designated  as 
security,  and  the  only  security,  for  the  payment  of  the  interest. 
The  language  of  the  act  is  that  the  dividends  "  shall  be  applied 
to  the  payment  of  the  interest  accruing  on  such  certificates." 
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This  is  additional  security.  Without  it  (as  the  State  could  not 
be  sued)  there  was  no  power  to  compel  this  application.  With 
it  there  was.  The  officer  in  whose  custmly  the  dividends  were 
placed,  was,  so  long  as  the  fund  remained  in  his  hands,  amenable 
to  the  process  of  the  courts  to  compel  him  to  do  what  the  law 
required  of  him. 

It  is  again  claimed  that,  as  it  was  made  the  duty  of  the  treas- 
urer, until  dividends  were  declared,  to  pay  the  interest  as  it 
accrued  out  of  any  moneys  in  the  treasury  not  otherwise  appro- 
priated, it  could  not  have  been  intended  that  the  stock  should  be 
held  for  anything  but  the  principal.  This,  too,  was  additional 
security.  Without  it  the  bondholder  had  no  power  to  enforce 
the  payment  of  the  interest.  With  it,  after  default,  upon  a  proper 
showing,  the  treasurer  could  be  compelled  to  apply  the  unappro- 
priated moneys  in  his  hands  to  discharge  that  obligation. 

Neither  can  an  argument  in  favor  of  the  claim  of  the  defend- 
ant be  drawn  from  the  fact  that  the  stock  is  pledged  for  the  re- 
demption of  the  certificate.  It  is  true  the  principal  of  the 
certificate  was  made  redeemable  at  the  end  of  thirty  years,  and 
that  the  interest  thereon  was  payable  semi-annually.  The  certifi- 
cate could  not  be  redeemed  until  both  principal  and  interest  were 
paid. 

Redemption  and  redeemable  are,  therefore,  in  this  connection, 
only  other  names  for  payment  and  payable,  and  the  General 
Assembly  appears  to  have  used  the  words  as  though  they  con- 
veyed the  same  meaning. 

If  the  stock  was  not  given  in  security  for  the  interest,  then 
the  faith  .of  the  State  was  not  pledged  for  its  payment,  for  that, 
like  the  stock,  was  only  pledged  for  the  redemption  of  the  certifi- 
cate. So,  too,  if  no  payment  of  interest  should  be  made  during 
the  whole  thirty  years,  no  part  of  the  stock  could  be  applied  to 
its  payment  then,  even  though  its  value  should  be  sufficient  to 
discharge  both  principal  and  interest.  If  the  stock  is  held  at  all- 
for  the  payment  of  the  interest,  it  may  be  subjected  at  any  time 
aft;er  a  semi-annual  instalment  falls  due. 

For  these  reasons  we  are  clearly  of  the  opinion  that  the  plain- 
tifi*,  and  those  whom  he  represents,  are  entitled  to  have  their 
proportion  of  the  stock,  or  so  much  thereof  as  may  be  necessary. 
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sold  in  order  to  pay  the  past  due  interest  upon  their  bonds.  They 
can  act,  however,  only  for  themselves.  So  much  of  the  stock  as 
equitably  belongs  to  them  as  security  they  can  control  in  this 
action,  but  no  more.  The  security  is  divisible,  and  should  be 
apportioned  to  the  various  bondholders  according  to  the  amount 
of  their  respective  claims.  Each  bondholder  should  have  an 
amount  of  stock  which  bears  the  same  proportion  to  the  whole 
stock  that  his  bonds  do  to  the  whole  amount  outstanding.  We 
are  not  willing,  however,  to  order  that  a  sale  be  made  until 
ample  time  has  been  given  the  State  to  provide,  by  levy  and  col- 
lection of  taxes^  the  necessary  funds  for  the  payment  of  the 
interest  now  past  due,  and  such  as  may  fall  due  liefore  the  money 
can  be  realized  and  applied.  An  account  may' be  taken  of  the 
amount  due  for  unpaid  interest  upon  the  bonds  represented  in 
this  cause,  and  of  such  as  will  mature  on  or  before  the  first  day 
of  April,  1875,  and  a  decree  entered  that  if  full  payment  thereof 
is  not  made  by  that  day,  so  much  of  the  stock  apportioned  as 
security  to  the  plaintiff,  and  those  he  represents,  as  may  be  neces- 
sary to  pay  the  same,  be  sold.  If  on  or  before  the  day  of  sale  it 
shall  be  made  to  appear  to  the  court  that  the  State  has,  in  good 
faith,  levied  a  tax  to  pay  the  arrears  of  interest  on  the  debt,  and 
provided  for  its  collection,  the  sale  will  be  further  suspended 
until  a  sufficient  time  shall  have  elapsed  for  the  collection  to  be 
made. 


U.  8.  Circuit  Courty  Eastern  District  of  North  Carolina^  at 

Raleigh,  June  ISth,  1874. 

Self  v.  Jenkins,  State  Treasurer.* 

Where  money  in  a  State  treasury  devoted  by  the  State  Constitution  to  the 
pfiyment  of  a  particular  indebtedness  has  been  applied  by  direction  of 
the  State  legislature  to  another  purpose,  Hnd,  afterwards,  money  comes 
into  the  State  treasury  which  a  public  creditor,  who  was  entitled  to  the 
money  first  unapplied,  seeks  to  have  paid  to  himself  in  discharge  of  his 
claim :  Meld^  that  although  a  court  of  chancery  might  properly  have 

*  This  case  is  also  reported  in  71  N.  G.  Reports,  578. 
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enjoined  the  State  treasurer  from  the  original  mi$tapp1ication,  on  bill  filed 
in  time,  yet  that  it  has  no  power,  after  the  misapplication,  to  resttrain 
the  State  treasurer  from  applying  to  the  general  purposes  of  the  State 
subsequently  received  moneys,  not  especially  dedicated  by  law,  nor  to 
compel  the  treasurer  by  mandamus  to  substitute  such  general  funds  for 
the  moneys  already  improperly  paid. 

In  equity. 

The  facts  are  fully  set  forth  in  the  opinion  of  the  court  deliv- 
ered by 

WAITE,  C.  J. — Article  5,  section  5  of  the  Constitution  of 
North  Carolina  is  in  these  words : 

"  Until  the  bonds  of  the  State  shall  be  at  par  the  General  Assem- 
bly shall  have  no  power  to  contract  any  new  debt  or  pecuniary  obliga- 
tion in  behalf  of  the  State,  except  to  supply  a  casual  deficit,  or  for 
suppressing  invasion  or  insurrection,  unless  it  shall  in  the  same  bill 
levy  a  special  tax  to  pay  the  interest  annually.  And  the  General 
Assembly  shall  have  no  power  to  give  or  lend  the  credit  of  the  State 
in  aid  of  any  person,  association,  or  corporation,  except  to  aid  in  the 
completion  of  such  railroads  as  may  be  unfinished  at  the  time  of  the 
adoption  of  this  Constitution,  or  in  which  the  State  has  a  direct  pecu- 
niary interest,  unless  the  subject  be  submitted  to  a  direct  vote  of  the 
people  of  the  State,  and  be  approved  by  a  majority  of  those  who  shall 
vote  thereon." 

Article  5,  section  8,  is  in  these  words : 

"  Every  act  of  the  General  Assembly  levying  a  tax  shall  state  the 
special  object  to  which  it  is  to  be  applied,  and  it  shall  be  applied  to 
no  other  purposes.' 


» 


The  Wilmington,  Charlotte  and  Rutherford  Railroad  Com- 
pany was  incorporated  in  1855,  to  construct  a  railroad  from  Wil- 
mington to  Rutherford.  This  railroad  was  unfinished  at  the 
time  of  the  adoption  of  the  Constitution. 

By  an  act  of  the  General  Assembly,  passed  on  the  29th  Janu- 
ary, 1869,  the  capital  stock  of  this  company  was  increased  to 
seven  million  dollars,  and,  in  order  to  complete  the  road,  the 
public  treasurer  was  directed  to  subscribe  four  millions  of  dollars 
to  the  stock.  Payment  of  this  subscription  was  to  be  made  in 
the  bonds  of  the  State  having  thirty  years  to  run,  the  interest,  at 
six  per  cent.,  being  payable  semi-annually.  To  provide  for  the 
payment  of  the  interest  and  the  principal  at  its  maturity,  the  act 
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imposed  an  annual  tax  of  one-eighth  of  one  per  cent,  upon  tax- 
able property  of  the  State,  to  be  levied,  collected,  and  paid  into 
the  treasury  as  other  public  taxes. 

This  authorized  subscription  was  made,  and  bonds  to  the 
amount  of  $3,000,000  delivered  to  the  president  of  the  company 
in  part  payment  thereof. 

The  special  tax  provided  for  was  levied  in  1869,  and  $151,- 
491.13  collected  therefrom  and  paid  into  the  treasury.  Out  of 
this,  $29,400  was  paid  on  account  of  the  interest  accruing  upon 
the  bonds;  but  on  the  20th  of  January,  1870,  a  resolution  was 
adopted  by  the  General  Assembly  instructing  and  directing  the 
treasurer  not  to  pay  any  more  until  authorized  by  the  General 
Assembly,  and  he  thereupon  suspended  the  payment. 

On  the  8th  March,  1870,  the  General  Assembly  repealed  the 
act  making  appropriations  to  the  railroad  company,  and  directed 
all  the  bonds  in  the  hands  of  the  president  to  be  returned  to  the 
treasurer. 

On  the  12th  of  the  same  month,  the  General  Assembly,  by  a 
law  duly  enacted,  directed  the  treasurer  to  use  $150,000  of  the 
special  tax  funds,  in  payment  of  the  ordinary  expenses  of  the 
State  government,  and  to  pay  advances  theretofore  made  by  the 
board  of  education,  and  authorized  him  to  replace  the  same  out 
of  the  first  moneys  which  might  come  into  his  hands  by  way  of 
dividends  of  corporations  or  of  taxes  theretofore  or  thereafter  to 
be  levied. 

By  another  act,  passed  December  20th,  1870,  he  was  directed 
to  use  $200,000  more  of  the  same  funds  in  payment  of  the  ordi- 
nary expenses  of  the  State  government,  and  the  appropriations 
for  the  charitable  and  penal  institutions,  and  to  replace  the  same 
from  the  first  moneys  paid  into  the  State  treasury  from  dividends 
or  taxes  levied  and  collected  for  general  purposes. 

In  obedience  to  these  directions  the  treasurer  used  $122,091.13 
of  the  fund  collected  to  pay  interest  on  these  bonds  for  the  pur- 
poses specified  in  the  acts. 

On  the  20th  December,  1871,  the  treasurer  was  forbidden  by 
the  General  Assembly  to  apply  any  money  collected  under  the 
Kevenue  Act  of  1871  to  the  repayment  of  any  moneys  borrowed 
under  the  act  of  December,  1870. 
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On  the  3d  of  March,  1873,  another  act  was  pasf>ed,  entitled 
"An  Act  to  raise  revenue,"  and  by  its  terms  the  taxes  therein 
levied  were  applied  to  defray  the  expenses  of  the  State  j^overn- 
ment,  and  to  pay  the  appropriations  for  charitable  and  penal  in- 
stitutions. A  similar  act,  with  similar  application  of  the  funds 
to  be  raised,  was  passed  in  1874. 

The  plaintifiFis  the  holder  of  certain  of  the  bonds  issued  to  the 
above-named  railroad  company,  on  which  no  interest  has  been 
paid, and  in  this  bill  he  asks  that  the  treasurer  may  be  restrained 
from  the  payment  of  any  moneys  out  of  the  treasury  of  the 
State,  until  he  has  replaced  the  $122,091.13,  borrowed  by  him 
from  the  special  tax  fund,  applicable  to  the  payment  of  the  in- 
terest on  the  bonds  issued  to  the  said  company. 

The  facts  are  all  admitted  by  the  plead ii^gs,  and  the  simple 
question  presented  for  our  determination  is  whether  upon  such 
facts  the  relief  asked  for  can  be  granted. 

The  use  of  the  special  tax  fund  to  pay  the  general  expenses  of 
the  State  government  was  in  violation  of  the  Constitution  and 
therefore  unlawful,  but  the  wrong,  if  any  exists,  has  been  done. 
We  are  not  called  upon  to  prevent  the  act,  but  to  relieve  against 
its  consequences.  The  first,  upon  a  proper  a{)plication  made  in 
time,  we  might  have  done.  The  question  now  is,  whether,  upon 
this  application,  the  latter  is  within  our  power. 

The  treasurer  is  a  public  officer.  His  office  belongs  to  the  ex- 
ecutive department  of  the  State.  His  duty  is  to  execute  the  laws, 
not  to  make  them.  He,  within  his  official  sphere,  carries  into 
effect  the  will  of  the  legislature,  and  can  only  do  what  the  law 
permits. 

The  courts  will  not  by  mandamus  compel  a  public  officer  to 
do  that  which  the  law  does  not  authorize.  Neither  will  they 
restrain  him  from  doing  that  which  the  law  requires.  An  un- 
constitutional law  is  no  law,  and  the  court  will,  when  properly 
called  upon,  restrain  its  execution,  because  it  cannot  authorize 
action  by  any  one.  It  is  for  this  reason  that  the  wrongful  appli- 
cation of  this  money  might  have  been  prevented.  The  law 
directing  it  being  unconstitutional,  conferred  no  authority  upon 
the  treasurer  to  do  what  was  required.  It  is  quite  another  thing, 
however,  to  compel  him  in  his  official  capacity  to  substitute 
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Other  moneys  now  in  the  treasury  for  that  which  he  has  improp- 
erly used. 

That  in  substance  is  what  we  are  called  upon  to  do  in  this 
case.  True,  the  form  of  the  prayer  is  that  the  treasurer  be  re- 
strained from  paying  out  money  from  the  treasury,  but  the 
real  object  is  to  compel  him  to  retain  in  the  treasury  an  amount 
equal  to  that  which  he  has  misapplied.  This  requires  a  refusal 
by  the  treasurer  to  pay  the  orders  drawn  upon  him  by  the 
proper  authorities  pursuant  to  law.  He  is  but  the  custodian  of 
the  public  money.  He  has  no  discretion  as  to  its  use.  It  is 
held  to  be  paid  out  and  appropriated  as  the  law  directs. 

The  immediate  question  for  our  determination,  therefore,  is  not 
whether  the  State  should  provide  the  means  and  require  the 
treasurer  to  replace  this  fund,  but  whether  it  has  so  done.  When 
the  order  to  use  the  $150,000  was  made,  the  treasurer  was 
authorized  to  replace  it  out  of  the  first  money  which  came  into 
the  treasury  by  way  of  dividends  or  taxes.  When  that  of  the 
$200,000  was  ordered,  he  was  authorized  to  replace  it  from  divi- 
dends and  taxes  for  general  purposes.  The  Revenue  Act  of  1 871 , 
however,  expressly  prohibited  him  from  using  for  that  purpose 
any  money  collected  under  its  authority.  The  acts  of  1873  and 
1874  do  not  contain  any  such  express  prohibition,  but  they  each 
direct  that  the  taxes  levied  shall  be  applied  to  defray  the  ex- 
penses of  the  State  government  and  to  pay  appropriations  for 
charitable  and  penal  institutions.  This  is  the  statement  of  the 
special  object  to  which  the  tax  is  to  be  applied,  required  to  be 
made  in  every  law  levying  taxes,  and  the  Constitution  expressly 
prohibits  its  application  to  any  other.  While,  therefore,  the  law 
does  not  prohibit  the  reimbursement  of  the  special  tax  fund  out 
of  the  money  raised  under  its  authority,  the  Constitution  does. 
The  expenses  on  "account  of  which  the  money  was  taken  from 
the  fund,  have  already  been  paid  with  the  money  of  the  State. 
It  is  true  the  money  paid  ought  not  to  have  been  so  used,  but  it 
was  none  the  less  on  that  account  the  money  of  the  State.  The 
bondholders  might,  perhaps,  if  the  money  still  remained  in  the 
treasury,  compel  its  application  to  the  payment  of  the  interest  on 
their  bonds,  but  until  so  applied  it  did  not  become  their  property, 
and  remains  that  of  the  State. 
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It  is  not  claimed  that  there  is  now  any  money  in  the  treasury, 
except  that  which  has  been  collected  from  taxes  levied  under  the 
revenue  laws  of  1873  and  1874,  and  it  is  clear  to  our  minds  that 
there  is  no  existing  law  which  requires  or  even  authorizes  the 
treasurer  to  reimburse  the  special  fund  from  that.  The  State 
may  be  under  obligation  to  provide  for  such  reimbursement,  but 
the  Stale  and  the  treasurer  occupy  diflferent  positions.  The 
State  is  the  debtor,  and  is  bound  by  its  pledge  of  faith  to  provide 
means  and  pay  its  debts.  The  treasurer  is  but  an  agent  of  the 
State,  bound  only  to  pay  its  debts  when  required  to  do  so  by  a 
valid  law.  If  such  a  law  exists,  and  he  refuses  to  act,  a  proper 
court  will  by  mandamus  compel  him  to  perform  his  duty.  If 
he  threatens  to  divert  money  appropriated  for  the  payment  of  a 
debt,  on  proper  application  he  may  be  restrained.  But  to 
authorize  interference  in  either  case,  it  must  clearly  appear  that 
he  wrongfully  refuses  to  execute  a  valid  law,  which  has  been  en- 
acted by  the  legislative  department  for  his  guidance.  The  court 
cannot  make  laws  for  him.  It  can  only  compel  him  to  execute 
such  as  have  been  made. 

As  there  is  therefore  no  money  in  the  treasury  which  the 
treasurer  is  authorized  or  required  by  any  existing  law  to  appro- 
priate for  the  reimbursement  of  the  special  tax  fund,  we  cannot 
restrain  him  from  paying  out  the  funds  in  his  hands  until  the 
reimbursement  has  been  made.  The  principal  in  this  case  can- 
not be  reached  through  the  agent  now  before  the  court. 

The  bill  is  dismissed  with  costs. 


United  States  OircuU  Court,  Eastern  District  of  Virginia. 

Richards  et  al.  v.  The  Chesapeake  and  Ohio 

Railroad  Company. 

Secured  creditors  cannot  dictate  who  shall  be  appointed  a  receiver.  He  is 
the  hand  of  the  court,  and  the  interest  of  crediters  of  every  grade  will 
be  considered  in  making  the  appointment. 
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A  bill  will  be  dismissed  as  to  a  subsequent  mortgae^ee  to  the  mortgagee  in 
suit,  he  having  been  made  a  party  to  the  litigation,  and  it  being  found 
that  that  hindered  or  defeated  the  suit. 

Where  trustees  under  a  mortgage,  of  whom  it  is  alleged  in  the  bill  for  a 
foreclosure  that  they  hud  refused  to  proceed  to  realize  on  the  security, 
apply  to  come  in  and  have  been  admitted  as  complainants  in  the  bill, 
they  must  control  the  proceeding. 

In  equity. 

The  Chesapeake  and  Ohio  Railroad  Company,  a  consolidated 
company,  the  component  parts  of  which  were  the  Virginia  Cen- 
tral Railroad  Company,  the  Blue  Ridge  Railroad  Company,  and 
the  Covington  and  Ohio  Railroad  Company,  became  insolvent. 

There  are  secured  and  unsecured  creditors  of  the  road.  The 
secured  debts  are : 

A  mortgage,  dated  April  1st,  1850,  of  the  Virginia  Central 
Railroad  Company  of  all  its  property,  to  the  Board  of  Public 
"Works  of  Virginia  for  $100,000,  to  secure  the  payment  of  certain 
bonds  of  the  company  which  are  due  and  unpaid.  A  mortgage, 
dated  June  2d,  1854,  to  James  Lyons,  William  H.  McFarland, 
and  Hugh  W.  Fry,  of  the  same  company,  of  all  its  property,  to 
secure  the  payment  of  other  bonds  of  the  company,  amounting  to 
$1,500,000,  which  are  also  due  and  unpaid.  A  mortgage,  dated 
February  6th,  1866,  of  the  same  company,  of  all  its  property,  to 
John  B.  Young  and  Robert  R.  Howison,  to  secure  the  lx)nds  of 
the  company  for  $300,000,  with  interest  at  eight  per  cent,  per 
annum,  which  remain  unpaid.  A  mortgage,  dated  October  Ist, 
1868,  of  all  the  railroads  which  form  the  Chesapeake  and  Ohio 
Railroad  Company,  to  William  Butler  Duncan,  Philo  C.  Cal- 
houn, William  Orton,  and  Matthew  F.  Maury  (now  deceased), 
to  secure  certain  liabilities,  in  amount  unascertained,  of  the  Vir- 
ginia Central  Railroad  Company.  A  mortgage,  dated  January 
15th,  1870,  executed  to  William  Butler  Duncan  and  Philo  C. 
Calhoun,  the  trustees  complainant,  by  the  Chesapeake  and  Ohio 
Railroad  Company,  for  $15,000,000,  to  secure  the  bonds  now 
in  suit.  And  a  mortgage  dated  subsequently  to  January  15th, 
1870,  executed  to  Philo  C.  Calhoun  and  William  K.  Kitchen, 
of  all  the  property  mentioned  in  the  last  preceding  mortgage, 
and  embracing  also  that  portion  of  the  line  of  road  extending 
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from  Richmond  dovm  to  the  peninsula  of  the  York  and  James 
Rivers,  and  the  branch  railroad  from  Scary  Creek  in  West  Vir- 
ginia, to  the  mouth  of  the  Kanawha,  and  the  bridge  to  be  erected 
over  the  Ohio  at  Huntington. 

BOND,  J. — On  the  4th  day  of  October,  1875,  the  complain- 
ants filed  their  bill  in  this  court,  in  behalf  of  themselves  and  all 
others  in  like  interest,  alleging  that  they  were  the  holders  of 
certain  of  the  six  per  cent,  coupon  bonds  issued  by  the  defend- 
ant, to  the  extent  of  $15,000,000,  for  the  completion  of  their  road 
from  Richmond  to  the  Ohio  River.  That  the  payment  of  these 
bonds,  and  the  interest  thereon  accruing,  was  secured  by  what 
was  claimed  to  be  the  first  mortgage  on  said  road,  which  mort- 
gage was  duly  executed  by  defendant  on  the  15th  day  of  Jan- 
uary, 1870,  and  conveyed  to  William  Butler  Duncan  and  Philo 
C  Calhoun,  citizens  of  New  York,  as  trustees,  all  the  franchisee 
and  property  of  said  company  then  constructed,  or  thereafter  to 
be  constructed  or  acquired  by  the  defendant. 

The  bill  alleged  that  the  company  had  made  default  in  the 
payment  of  the  interest  on  these  bonds  since  the  1st  day  of  No- 
vember, 1873,  and  that  complainants  had  required  the  trustees, 
Duncan  and  Calhoun,  to  foreclose  the  mortgage  above  referred 
to  for  the  benefit  of  the  bondholders  named  therein,  with  the 
proper  offer  of  indemnity  to  them  for  expenses,  and  that  they  had 
failed  and  refused  to  institute  proceedings  therefor. 

The  bill  concluded  with  an  allegation  of  the  total  insolvency 
of  the  defendant,  and  with  the  ordinary  prayer  for  an  injunction 
and  receiver,  restraining  the  trustees  and  defendant  corporation 
from  disposing  of  the  mortgaged  premises  without  the  order  of 
this  court,  and  for  a  sale  and  distribution  of  the  proceeds  among 
the  bondholders,  according  to  their  respective  priorities. 

This  bill,  properly  verified,  being  exhibited,  the  court  ordered 
the  motion  for  an  injunction  and  receiver  to  be  set  for  hearing  on 
the  22d  day  of  October  following,  provided  a  copy  thereof,  and 
of  that  order,  was  served  on  the  defendant  on  or  before  the  7th 
day  of  October,  1875,  and  in  the  meantime,  until  the  hearing  of 
the  motion,  restrained  the  defendants  from  disposing  of  the 
mortgaged  property,  except  in  the  ordinary  way  of  the  business 
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of  transportation  of  said  company.  Prior  to  the  hearing  of  these 
motions,  however,  the  complainants,  by  petition,  brought  to  the 
knowledge  of  the  court  the  fact  that  a  large  number  of  judgments 
had  been  obtained  against  the  company,  and  that  executions  had 
been  issued  thereon,  and  that  the  sheriffs  of  the  various  counties 
througl)  which  the  road  passed  had  seized  portions  of  Uie  mort- 
gaged property,  and  were  about  to  seize  and  sell  other  portions, 
and  they  asked  that  to  prevent  immediate  and  irreparable  injury 
to  the  mortgagees,  a  temporary  receiver  might  be  appointed^ 
which  was  done  accordingly,  and  Henry  Tyson  was  so  appointed. 

Prior  to  the  22d  day  of  October,  the  day  set  for  the  hearing 
of  the  motion  for  an  injunction  and  permanent  receiver,  the  de- 
fendant trustees  (Duncan  and  Calhoun)  filed  a  petition  to  the 
court,  stating  their  surprise  at  the  filing  of  the  bill,  alleging  that 
no  adequate  demand  to  foreclose  had  been  made  upon  them,  and 
asked  that  they,  being  the  proper  persons  to  conduct  the  suit  of 
foreclosure,  might  be  allowed  to  become  complainants  and  not 
defendants  therein,  which  request,  with  the  consent  of  all  parties^ 
i^as  allowed. 

The  trustees  then,  with  a  large  majority  of  their  cestuis  que 
trust  and  other  creditors,  together  with  the  defendant  company, 
asked  the  court  in  advance  of  the  day  fixed  for  the  hearing  of 
the  motion  therefor^  to  appoint  Williams  C.  Wickham,  the  vice- 
president  of  the  defendant  company,  receiver.  All  parties  agreed 
that  a  receiver  should  be  appointed. 

The  court,  however,  refused  to  take  any  action  relating  to  the 
appointment  until  the  22d  day  of  October,  the  day  fixed  and 
advertised  for  the  hearing  of  that  matter.  On  this  last-named 
day  the  defendant  company  appeared,  and  filed  an  answer  to  the 
rule  to  show  cause  why  an  injunction  should  not  be  awarded  and 
a  permanent  receiver  appointed.  The  answer  admitted  the  in- 
solvency of  the  company,  and  asked  again  that  Williams  C.  Wick- 
ham might  be  appointed  permanent  receiver.  But  the  answer 
disclosed  the  fact  to  the  court,  not  as  yet  stated  in  the  proceedings, 
that  the  mortgage  to  Duncan  and  Calhoun,  under  which  com- 
plainants claimed,  and  which  in  the  bill  is  alleged  to  be  a  first 
mortgage,  is  not  so  in  fact.    This  answer  alleges  it  to  be  the 
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fbnrtby  while  other  exhibits  now  filed  show  it  to  be  the  fifth  mort- 
gage in  point  of  time. 

But  the  courty  notwithstanding  the  almost  unanimous  consent 
of  parties,  refused  to  appoint  Wickbam,  and  it  still  adheres  to 
the  conclusions  then  formed. 

It  appeared  to  the  court  then,  as  it  does  now,  that  the  Chesa- 
peake and  Ohio  Railroad  Company  is  overwhelmed  with  debt, 
secured  and  unsecured.  How  it  became  so  it  is  not  for  us  deter- 
mine. But  the  court,  when  called  upon  to  appoint  a  receiver  for 
a  corporation  totally  insolvent,  who  is  to  be  the  mere  servant  of 
the  court,  upon  whose  fidelity  and  ability  to  manage  during  the 
pendency  of  the  suit  the  property  intrusted  to  him,  the  crnirt  must 
rely,  ought  not,  and  ought  not  to  be  expected,  to  appoint  a  person 
under  whose  chaige  and  control  the  resources  of  the  road  had 
been  exhaasted,  its  property  seized  upon  execution,  and  the  neoes- 
sity  for  a  receiver  brought  about. 

The  receiver  is  not  the  receiver  of  the  bondholders  or  secured 
creditors.  He  is  the  mere  hand  of  the  court.  The  unsecured 
creditors,  whose  chances  of  a  dividend  are  remote,  have  a  deep 
interest  in  knowing  that  the  road,  while  its  assets  are  being  mar- 
shalled, and  its  creditors,  their  claims  and  priorities  ascertained, 
is  free  from  the  control  of  those  whose  administration  of  its  affairs 
ended  in  bankruptcy. 

Upon  the  refusal  of  the  court  to  remove  its  receiver,  Duncan 
and  Calhoun,  trustees  under  the  so-called  first  mortgage,  who  had, 
as  before  stated,  by  general  consent  become  complainants,  filed 
their  amended  bill.  In  this  bill  it  is  set  out  that  the  Chesapeake 
and  Ohio  Railroad  Company  is  what  is  known  as  a  consolidated 
company.  Its  component  parts  were  the  Virginia  Central  Rail- 
road Company,  the  Blue  Ridge  Railroad  Company,  and  the 
Covington  and  Ohio  Railroad  Company.  The  bill  further  states 
that  on  the  1st  day  of  April,  1850,  the  Virginia  Central  Rail- 
road Company  executed  a  mortgage  to  the  Board  of  Public  Works 
of  Virginia  of  all  the  property  of  said  company  to  secure  the 
payment  of  certain  bonds,  amounting  to  one  hundred  thousand 
dollars,  which  are  due  and  unpaid. 

And  that  the  same  company,  on  the  2d  of  June,  1854,  executed 
to  James  Lyons,  William  H.  McFarland,  and  Hugh  W.  Fry, 
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aDOtber  mortgage  of  all  its  property  to  secure  the  payment  of 
other  bonds  of  said  company,  amounting  in  all  to  one  million 
five  hundred  thousand  dollars  ($1,500,000),  which  are  also  due 
and  unpaid. 

And  that,  on  the  6th  day  of  February,  1866,  the  same  com- 
pany executed  another  mortgage  to  John  B.  Young  and  Robt. 
R.  Howison  of  all  its  property,  to  secure  the  bonds  of  the  com- 
pany, amounting  to  three  hundred  thousand  dollars,  with  interest 
thereon  at  the  rate  of  eight  per  cent,  per  annum,  which  remain 
unpaid.  And  the  bill  further  states  that  a  fourth  mortgage  was 
executed  by  the  Chesapeake  and  Ohio  Railroad  Company  on 
the  1st  day  of  October,  1868,  to  William  Butler  Duncan,  Philo 
C.  Calhoun,  WiUiam  Orton,  and  Matthew  F.  Maury  (now  de- 
ceased), of  all  the  railroads  which  had  gone  to  form  the  said 
Chesapeake  and  Ohio  Railroad  Company,  from  its  terminus  in 
Richmond  to  the  Ohio  River,  together  with  all  its  franchises  and 
property,  to  secure  certain  liabilities,  in  amount  unascertained, 
of  the  Virginia  Central  Railroad  Company.  And  that  afterwards, 
on  the  15th  day  of  January,  1870,  was  executed  the  mortgage 
to  these  two  trustees,  complainant,  by  the  defendant  company,, 
being  the  fifth  in  point  of  priority  of  time,  to  secure  the  pay- 
ment of  the  $15,000,000  bonds  now  in  suit.  And  that  subse- 
quently to  this  the  said  defendant  executed  another  mortgage  to 
Philo  C.  Calhoun  and  William  K.  Kitchen  of  all  the  property 
mentioned  in  the  last  preceding  mortgage,  and  embracing  also  all 
that  portion  of  the  line  of  the  road  extending  from  Richmond- 
down  to  the  peninsula  of  the  York  and  James  Rivers,  and  the 
branch  railroad  from  Scary  Creek,  in  West  Virginia,  to  the  mouth' 
of  the  Kanawha,  and  the  bridge  to  be  erected  over  the  Ohio  at 
Huntington.  Orton,  a  co-mortgagee  in  the  fourth  mortgage 
with  these  complainant  trustees,  is  a  citizen  of  New  York,  and, 
so&r  as  this  suit  is  concerned,  has  an  interest  adverse  to  them. 
And  Kitchen,  who  is  a  co-mortgagee  with  the  complainant  Cal- 
houn in  the  mortgage  of  the  1st  October,  1872,  is  likewise  a  citi- 
zen of  New  York,  and  being  a  subsequent  mortgagee,  holds  an 
interest  adverse  to  his  co-trustee,  Calhoun,  in  this  suit. 

Under  these  circumstances,  the  Chesapeake  and  Ohio  Railroad 
Company,  the  defendant  company,  moves  to  dismiss  the  suit  for 
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want  of  jurisdiction,  because  Kitchen  and  Orton,  who  are  parties 
defendant  to  the  bill,  are  citizens  of  the  same  State  with  the 
complainants. 

So  far  as  this  motion  is  concerned,  if  it  were  resisted  on  the 
part  of  the  trustees,  we  should  have  little  diflSculty  in  disposing 
of  it.  Kitchen,  though  a  proper,  is  not  an  indispensable,  party 
to  the  suit,  and  if  it  appeared  to  the  court  that  it  would  be  advan- 
tageous to  the  interest  of  the  bondholders  in  this  suit  to  proceed 
without  him,  he  being  a  subsequent  mortgagee,  the  court  might, 
by  the  exercise  of  the  ordinary  powers  of  courts  of  equity  having 
control  of  suitors,  dismiss  the  bill  as  to  him,  and  proceed,  and  if 
the  trustees  who  are  here  complainant,  thought  it  best  for  the 
interest  of  their  cestuis  que  trust  to  sell  their  mortgage  debt,  they 
might  ask  the  court  to  strike  out  Orton's  name  also,  and  pro- 
ceed to  dispose  of  their  bare  interest  in  the  road  as  mortgagees. 

So  soon,  however,  as  the  trustees  in  this  suit  were  allowed  by 
the  complainant  bondholders,  who  first  invoked  the  aid  of  the 
court,  to  become  complainants  here,  they  became  charged  with 
the  conduct  of  the  cause.  The  only  standing  the  original  com- 
plainants had  in  court  arose  from  the  allegation  in  their  bill  that 
the  trustees  in  their  mortgage  were  derelict.  When  the  trustees 
•came  into  court,  denied  the  charge  of  unfaithfulness,  and  asked 
to  do  what  the  complainants  alleged  they  ought  to  do,  but  were 
unwilling  to  do,  and  the  complainants  consented  that  they  should 
become  complainants  instead  of  defendants,  in  order  that  they 
might  proceed,  they  became  masters  of  the  suit. 

And  now  come  these  trustees  also,  and  ask  the  court  that  the 
ibill  may  be  dismissed,  and  that  they  may  be  allowed  to  proceed 
in  the  courts  of  the  State  in  which  they  have  already  commenced 
proceedings,  where,  as  they  allege,  certain  difficulties  in  regard 
to  jurisdiction  which  arise  here  will  not  be  in  the  way  of  their 
proceedings.  They  allege  that  whether  the  court  hajs  jurisdic- 
tion or  not,  as  the  defendants  say  it  has  not,  to  sell  the  interest 
they  hold  in  the  railroad  by  virtue  of  their  mortgage,  it  would 
be  very  unwise  to  do  so.  That  in  their  judgment  all  the  prior 
as  well  as  subsequent  incumbrances  should  be  made  parties  to 
the  proceedings  in  order  to  realize  the  full  value  of  the  mortgaged 
premises.     But  they  allege  this  cannot  be  done  in  this  court. 
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because  Orton,  who  is  trustee  under  the  fourth  mortgage,  is  a 
citizea  of  New  York  with  them,  and  because  Kitchen,  trustee 
under  a  subsequent  mortgage,  is  likewise  a  citizen  of  New  York. 
And  they  file  here  the  record  of  their  proceedings  to  foreclose  in 
the  State  court,  and  ask  that  they  may  be  allowed  to  proceed  in 
that  forum  and  not  in  this. 

And  all  the  bondholders  under  oemplainaats'  mortgage  either 
agree  with  them  or  acquiesce  in  their  request,  with  the  exception 
of  a  few  who  hold  bonds  to  the  amount  of  about  $200,000. 

Under  these  circumstances,  for  the  court  to  determine  that  the 
trustees  shall  proceed  here  and  not  elsewhere,  there  being  no 
charge  of  duplicity  or  fraud  on  their  part,  would  be  to  set  up  the 
opinion  of  the  court  as  to  what  the  best  interests  of  these  oestuis 
que  trast  are  against  those  of  themselves  and  of  the  trustees  who 
are  legally  charged  with  the  care  of  those  interests. 

But  we  think  it  is  plain,  from  the  papers  exhibited  here,  that 
it  would  not  be  proper  to  proceed  in  this  cause  withont  making 
some,  at  least,  of  the  prior  and  subsequent  mortgagees  parties. 

The  mortgage  to  Duncan,  Calhoun,  and  Orton,  of  the  1st  of 
October,  1868,  to  secure  $10,000^000,  is  still  outstanding,  and 
embraces  all  the  property  of  the  Chesapeake  and  Ohio  Bailroad, 
but  what  is  the  actual  indebtedness  thereunder  is  not  known,  and 
cannot  be  ascertained  except  by  a  legal  proceeding. 

How  could  a  purchaser  at  a  sale  decreed  by  us  foreclosing  this 
mortgage  ascertain  before  bidding  what  the  value  of  the  prop- 
erty to  be  sold  was  when  there  might  be  an  incumbrance  on  it 
of  $10,000,000,  or,  as  is  claimed,  of  not  more  than  $10,000? 
Would  it  be  for  the  interest  of  these  complainants  to  sell  unless 
they  had  first  put  themselves  in  position  to  inform  purchasers 
what  was  the  actual  amount  of  prior  incumbrances  on  the  rail* 
road  ?  This  cannot  be  done  without  making  Orton  a  party  to 
the  suit,  and  the  objection  to  that  here  is  that  he  is  a  citizen  of 
the  same  State  with  the  complainants.  It  is  urged,  however, 
that  Calhoun  and  Duncan  are  co-trustees  with  Orton,  and  that 
the  court  having  them  already  before  it  need  not  require  the 
third  trustee  to  be  a  party.  But  these  co-trustees  object  to  rep- 
resent both  classes  of  cestuis  que  trust  because  their  interests  are 
adverse,  and  urge  that  Orton  is  the  only  trustee  who  is  charged 
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solely  with  the  interests  of  those  claiming  under  the  ten  million 
mortgage. 

It  would  not  be  proper  for  the  court  to  deprive  those  mort- 
gagees of  their  sole,  peculiar,  personal  representative. 

But  the  complainants  claim  that  it  is  necessary  also  to  make 
Kitchen,  who  is  trustee  under  a  subsequent  mortgage,  a  l>arty, 
for  the  reason  that  while  that  mortgage  is  subsequent  to  that  of 
complainants,  on  the  part  of  the  Chesapeake  and  Ohio  Railroad, 
extending  from  Richmond  to  the  Ohio  River,  it  is  claimed  to  be  a 
first  mortgage  on  the  part  of  that  road  extending  from  Rich- 
mond towards  tide-water. 

The  trustees  assert  that  while  in  their  judgment,  under  the 
statutes  of  Virginia,  their  mortgage  covers  this  |>art  of  the  prop- 
erty of  the  defendant  company,  also,  before  any  sale  it  is 
necessary  that  these  conflicting  claims  of  priority  of  lien  should 
be  settled.  They  state  that  in  their  judgment  it  would  not  be 
for  the  best  interests  of  their  mortgagees  to  sell  a  portion  of  the 
road  only,  but  to  sell  it  as  an  entirety  it  is  necessary  that  Kitchen 
should  be  a  party  to  this  suit,  which  cannot  be  because  he  like- 
wise is  a  citizen  of  New  York. 

But  the  bondholders,  who  object  to  the  dismissal  of  the  bill 
ask  leave,  if  the  court  allow  the  motion  to  dismiss,  to  file  a  new 
bill  in  this  case,  making  the  proper  parties,  and  relating  back  to 
the  time  of  filing  the  present  bill. 

A  fatal  objection  to  this  request  is  that  now  that  the  trustees 
have  undertaken  by  legal  means  to  foreclose  this  mortgage,  no 
bondholder  has  a  right  to  proceed  in  his  own  name  to  foreclose. 
He  can  ask  the  aid  of  a  court  of  equity  only  on  the  ground  of 
unfaithfulness,  neglect,  or  inability  on  the  part  of  the  trusteed. 
Upon  due  consideration,  therefore,  the  court  will  make  an  order 
directing  the  receiver  to  settle  his  accounts  up  to  a  day  named 
therein,  and  to  make  a  report  thereof  to  the  court  up  to  that 
date,  whereupon  he  will  be  discharged,  and  the  complainants  be 
allowed  to  dismiss  these  proceedings  and  prosecute  those  already 
commenced  in  the  State  court. 

I  fully  concur  in  the  foregoing  opinion. 

M.  R.  Waite. 
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United  States  Circuit  Court,  Eastei^  District  of  Virginia^  at  Rich' 

mond,  June  6th,  1876. 

The  National  Bank  op  Fredericksburg  v.  Walter  P. 

Conway  and  others.* 

A  nolAry  public  is  competent  to  Hcknowledg^e  and  certify  a  deed  of  trust, 
although  he  is  interested  as  one  of  the  benefieiarie:^  in  the  truest. 

If  a  d^'ed  of  trust  U  actually  delivered  to  the  trustee,  with  power  to  record 
it  when  he  deems  proper,  it  is  valid  as  as^ainst  the  assignee  in  bank- 
ru})tcy,  although  it  is  not  recorded  until  after  the  grantor's  failure. 

In  equity. 

On  the  20th  of  July,  1875,  the  defendants  were,  and  for  many 
years  before  had  been,  partners  in  business  as  bankers  and  stock 
and  note  brokers  at  Fredericksburg.  M,  Slaughter  &  Son,  a 
firm  composed  of  Montgomery  Slaughter,  the  father,  and  William 
li.  Slaughter,  the  son,  were  extensive  millers  at  the  same  place, 
and  the  defendants  were  accustomed  to  discount  and  negotiate 
their  commercial  paj)er,  as  occasion  required  in  the  course  of 
their  business.  The  rule  of  the  defendants  was  to  require  satis- 
factory indorsers  upon  paper  discounted  by  or  through  them,  but 
upon  the  representation  of  M.  Slaughter,  with  whom  all  trans- 
actions for  his  firm  were  had,  that  he  did  not  indorse  for  others, 
and  on  that  account  could  not  ask  others  to  indorse  for  him,  it 
was  agreed  that  a  deed  of  trust  from  him,  conveying  the  prop- 
erty now  in  controversy,  would  be  accepted  as  security  for  the 
paper  of  his  firm  offered  for  discount  or  negotiation  in  lieu  of 
an  indorser.  Under  this  arrangement  it  was  his  custom  when 
offering  paper  to  the  defendants,  to  accompany  it  with  a  deed  of 
trust,  conveying  this  property  to  the  defendant,  William  P.  Con- 
way, as  security  for  the  benefit  of  the  holder  in  case  it  should  be 
discounted.  The  deed  was  always  delivered  to  the  trastee,  and 
retained  by  him  until  the  payment  of  the  paper,  when  it  was 
surrendered  or  cancelled.     No  reconveyances  were  ever  executed, 

*  The  two  decisions  in  this  case  are  also  reported  in  14  N.  B.  R.  R.,  175 
and  518. 
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and  prior  to  the  one  now  under  consideration,  none  of  the  deeds 
80  executed  were  recorded,  but  the  trustee  had  full  power  to 
have  this  done  whenever  he  or  the  holder  of  the  paper  deemed  it 
necessary. 

After  this  arrangement  was  made,  no  indorsed  paper  of 
Slaughter  &  Son  was  ever  discounted  by  the  defendants,  as  a 
firm,  for  their  own  account  or  for  others,  without  such  a  deed. 
The  transactions  of  the  kind,  which  were  numerous,  were  not 
unnecessarily  published,  neither  were  they  concealed.  The  char- 
acter of  the  security  was  always  explained  to  those  interested  in 
the  paper,  or  negotiating  for  its  purchase. 

The  property  conveyed  belongetl  to  M.  Slaughter  individually. 
The  firm  had  no  interest  in  it. 

On  the  20th  of  July,  187&,  the  defendants  held  three  notes 
made  by  M.  Slaughter  &  Son,  payable  to  their  own  order,  and 
by  them  indorsed  as  follows: 

One  for  one  thousand  dollars,  dated  March  22d,  1875,  pay- 
able six  months  after  date.  One  for  the  same  amount,  dated 
May  22d,  1875,  and  also  payable  six  months  after  date.  And 
the  other  for  fifteen  hundred  dollars,  dated  July  14th,  1875,  and 
payable  ninety  days  after  date. 

It  is  admitted  that  all  these  notes  were  secured  by  deeds  of 
trust  in  the  usual  form,  but  which  were  never  recorded. 

Slaughter  &  Son,  desiring  a  further  accommodation  of  two 
thousand  dollars,  made  their  note  for  that  amount  in  the  usual 
form,  dated  July  20th,  and  payable  December  20th-23d,  1875, 
and  offered  it  to  the  defendants  for  discount  or  negotiation. 

At  the  same  time  M.  Slaughter  executed  to  the  defendant, 
Conway,  the  deed  in  question  to  secure  this  note  of  two  thousand 
dollars,  as  well  as  the  other  three  notes  then  held  by  the  defend- 
ant. The  deed  was  acknowledged  before  the  defendant,  Grarnett, 
a  notary  public,  and  delivered  to  Conway.  The  note  was  de- 
livered to  the  defendants,  by  whom  it  was  discounted  and  the 
proceeds  placed  subject  to  the  check  of  M.  Slaughter  &  Son  on 
the  21st  of  July. 

The  note  falling  due  September  22d-25th  was  paid  at  maturity; 
but  on  the  15th  of  October,  when  that  for  fifteen  hundred  dollars 
fell  due,  Slaughter  &  Son  informed  the  defendants  that  they 
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would  not  be  able  to  meet  it,  and  that  they  found  themselves 
compelled  to  suspend  payment  generally.  Conway,  imme<liately 
upon  receiving  this  information,  placed  his  deed  of  July  20th  on 
record.  Until  this  time  the  solvency  of  the  firm  had  never  been 
doubted.     Their  suspension  was  a  matter  of  surprise  to  all. 

Within  a  short  time  after  their  suspension,  Slaughter  &  Sou 
were  adjudged  bankrupts  upon  the  petition  of  the  National  Bank 
of  Fredericksburg  and  other  creditors.  The  debt  due  to  the 
bank  was  evidenced  by  two  notes  of  twenty-five  hundred  dollars 
each,  made  by  M.  Slaughter,  and  indorsed  by  W.  L.  Slaughter 
and  M.  Slaughter  &  Son. 

After  the  adjudication  of  the  bankruptcy,  Conway  advertised 
the  trust  property  for  sale  under  the  powers  of  the  trust  on  the 
22d  of  November.  On  the  11th  of  November,  before  the  ap- 
pointment of  an  assignee,  the  bank  filed  this  bill,  in  behalf  of 
itself  and  the  other  creditors,  to  enjoin  the  sale  as  advertised,  and 
to  have  the  deed  adjudged  invalid  as  against  the  assignee  when 
appointed,  and  those  whom  he  represented.  Other  creditors 
afterwards  made  themselves  parties  to  the  suit,  as  did  the  assignee 
when  appointed. 

The  District  Court  decreed  in  favor  of  the  complainants  in 
accordance  with  the  prayer  of  the  bill. 

The  judge  of  that  court  had  rendered  the  following  decision  in 
explanation  of  the  grounds  of  his  decree: 

HUGHES,  J. — There  is  no  question  here  of  actual  fraud  or 
of  moral  wrong-doing.  The  transaction  of  the  20th  of  July, 
1875,  was  between  men  of  the  highest  character,  socially  and  in 
their  pecuniary  dealings.  There  is  but  one  question  in  the  case, 
which  is,  whether  the  writing,  signed  and  acknowledged  on  the 
26th  of  July,  1876,  kept  in  the  iron  safe  of  Conway,  Gordon  & 
Gamett  until  the  paper  of  Slaughter  &  Son  had  gone  to  protest 
on  the  16th  of  October,  1875,  and  on  the  afternoon  of  that  day 
recorded,  is  valid  under  Section  5128  of  the  Revised  Statutes  of 
the  United  States. 

This  statute  is  not  a  statute  of  frauds,  but  of  disabilities.  It 
establishes  a  policy.  It  makes  it  against  the  policy  of  the  law 
for  men,  knowing  the  insolvency  of  their  debtors,  to  exact  or 
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take  deeds  of  preference  from  them.  State  laws  permit  this, 
and  indeed  encourage  it.  But  Congress  declares  a  different  pol- 
icy, and  places  failing  debtors  in  the  same  condition  as  to  deeds, 
grants,  and  conveyances  of  preference,  in  which  State  laws  place 
minors  and  femes  covert  as  to  contracts,  and  in  which  State  laws 
place  all  adults  who  are  in  debt,  but  sui  juris,  as  to  deetls  of  gift. 
The  word  *' fraud"  occurs  but  once  in  this  Section  5128,  and 
then  not  as  implying  moral  or  actual  fraud,  but  only  as  imply- 
ing a  breach  of  the  policy  of  the  law  just  mentioned  ;  the  phrase 
in  which  the  word  occurs  being  "in  fraud  of  the  provisions  of 
this  act.'' 

I  have  nothing  to  do,  therefore,  with  fraud  as  a  crime,  moral 
or  legal.  I  have  only  to  inquire  whether  the  writing  between 
M.  Slaughter  and  Walter  P.  Conway,  trustee,  signed  and  ac- 
knowledged on  the  20th  of  July,  1875,  was  in  violation  of  the 
policy  of  Section  5128  of  the  Revised  Statutes,  and  therefore 
void. 

The  question  whether  this  writing  was  properly  acknowledged 
or  not,  which  was  so  ably  and  elaborately  argued  at  bar,  is  only 
a  secondary  one  in  the  case.  The  primary  question  is,  when  did 
this  writing  become  a  deed  as  between  the  grantor  and  grantee? 
The  acknowledgment  of  the  writing  by  the  grantor  had  reference 
only  to  its  being  recorded,  and  thereby  made  valid  as  against  his 
creditors.  If  the  question  were  only  as  to  acknowledgment,  I 
should  decide,  without  hesitation,  that  it  was  properly  acknowl- 
edged; for  the  teaching  of  the  cases  cited  at  bar  seems  to  me 
plainly  to  be,  that  an  interested  person  may  take  the  acknowl- 
edgment of  a  deed  when  the  act  is  merely  ministerial;  though  if 
the  act  be  judicial,  such  as  taking  the  acknowledgment,  after 
privy  examination,  of  a  married  woman,  an  interested  person 
cannot  take  it.  HarJdns  v.  Forsyth,  11  Leigh,  294;  Carper  v. 
McDowell,  5  Gratt.,  212;  Horsley  v.  Gartfi,  2  Gratt.,  471 ;  Talia- 
ferro V.  Pryor,  12  Gratt,  277;  Johnston  v.  Slaier,  11  Gratt.,  .'^21 ; 
Turner  v.  Stip,  1  Wash.,  319;  Hampton  v.  Stevens,  10  Am.  L#aw 
Register,  107  (1871);  Bosfioell  v.  Flockheart,  8  Leigh,  364;  Dimes 
v.  Grand  Junction  Canal  Company,  16  Law  Equity,  63. 

Though  the  acknowledgment  of  this  writing  of  the  20th  of 
July,  1875,  were  good,  that  fact  might  not  invalidate  the  deed  ; 
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for  it  has  been  recently  decided,  by  the  Supreme  Court  of  the 
United  States,  in  Sawyer  and  others  v.  Turpin  and  others^  1  Otto, 
114,  that  the  recording  of  a  deed  may  be  within  the  period  of 
prohibition  imposed  by  the  Bankrupt  Law,  and  yet  the  deed 
Itself  be  good  against  an  assignee  in  bankruptcy,  if  executed 
before  the  period.  Were  it  necessary,  I  should  hold  that  that 
decision  does  not  govern  this  case.  A  clear  distinction  may  be 
drawn  between  this  ease  (relating  to  real  estate)  and  that  decided 
in  Sawyer  v.  Turpin  (relating  to  personalty),  founded  on  the 
distinction  between  the  respective  laws  of  Massachusetts  and 
Virginia  relating  to  fraudulent  conveyances.  The  law  of  Mas- 
sachusetts, on  which  the  decision  in  Sawyer  v.  Turpin  was 
rendered,  declares  that  mortgages  of  personal  property  shall  n^t 
be  valid  against  any  other  person  than  the  parties  thereto^  unless , 
etc.,  etc.,  the  mortgage  be  recorde<l,  etc  Whereas,  the  law  of 
Virginia  declares  that  every  deed  of  trust,  conveying  real  estate 
or  goxls  and  chattels,  shall  be  void  as  to  creditors,  until  and  ex- 
cept from  the  time  it  is  duly  recorded.  The  deed  of  Montgomery 
Slaughter,  signed  and  acknowledged  the  20th  of  July,  1875, 
was  void  as  to  creditors,  and  was  not  a  deed  at  all,  until  the  15th 
ofOctol)er,  1875;  and  I  doubt  if  the  Supreme  Court  of  the 
United  States  would  hold  that  it  took  effect  any  earlier  as  to  the 
assignee  in  bankruptcy  representing  the  general  creditors  of  the 
bankrupt. 

But,  assuming  that  the  decision  in  Sawyer  v.  Turpin  governs 
this  case,  as  to  deeds  which  have  become  deeds  between  the  par- 
ties to  them,  previously  to  the  period  of  two  months  before 
bankruptcy,  but  recorded  within  that  time,  the  further  question 
is,  when  did  this  writing  of  the  20th  of  July,  1875,  become  a 
deed,  good  as  between  M.  Slaughter  and  W.  P.  Conway,  the 
parties  to  it  ? 

It  cannot  be  claimed  that  this  writing  was,  in  the  hands  of 
W.  P.  Conway,  until  the  15th  of  October,  1875,  an  escrow;  for, 
in  strict  law,  an  escrow  is  a  deed  delivered  to  a  stranger,  which 
is  to  become  valid  on  the  happening  of  some  definite  future 
contingency.  From  this  writing  having  been  delivered  to  the 
grantee  by  the  grantor,  and  not  to  a  stranger,  it  cannot  be  called, 
with  technical  accuracy,  an  escrow. 
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But  was  it  in  truth  and  in  law  a  deed,  so  delivered  and  so 
accepted,  until  the  day  it  was  recordal  in  the  office  of  the  cor- 
poration of  Fredericksburg  ?  This  I  assume,  of  course,  to  de- 
pend upon  the  understanding  or  contract  as  to  it,  which  was  had 
between  M.  Slaughter  and  W.  P.  Conway,  either  tacitly  or  ex- 
pressly, on  the  day  it  was  signed. 

The  transaction  of  the  20th  of  July,  1 875,  is  stated  by  Con- 
way, Gordon  &  Garnett,  in  their  answer,  to  have  been  "  precisely 
similar"  to  numerous  others  that  had  preceded  it  for  five  or  six 
years.  These  writings  had  never  been  treated  as  passing  title, 
but  as  papers  which  might  be  treated  as  nullities  after  awhile 
and  cancelled.  No  previous  one  of  these  writings  had  been  re- 
corded ;  no  previous  one  had  been  treated  as  a  deed  of  convey- 
ance requiring  release.  All  had  been  treated  as  writings  that 
might  become  deeds  in  the  option  of  the  trustee,  or  of  the  hold- 
ers of  the  notes  of  M.  Slaughter  &  Son.  All  of  them  had  been 
held  privately  by  W.  P.  Conway,  and  by  him  torn  up  and  can- 
celled whenever  he  so  elected  to  do. 

Now,  the  very  question  in  this  case  is,  whether  the  writing  of 
the  20th  of  July,  1875,  signed  and  acknowledged  by  M. 
Slaughter,  and  delivered  by  him  to  W.  P.  Conway,  with  the 
understanding  that  it  was  to  be  cancelled  on  the  payment  of  the 
notes  which  it  secured,  was  intrusted  to  him  in  a  way  that  made 
it  a  nullity  from  the  begin  ning7  except  in  case  of  default;  was 
intrusted  to  him  in  a  way  to  pass  no  title  and  requiring  no  re- 
lease except  on  default.  I  say  the  very  question  is,  whether 
such  writing  was  a  deed,  to  be  taken  and  treated,  as  a  deed  as  of 
the  20th  of  July,  1875.  Was  it  a  deed  at  all  until  the  15th  of 
October,  1875,  when  W.  P.  Conway  electeil  ty  treat  it  as  such? 

I  see  no  reason  and  know  of  no  precedent  which  requires  a 
paper,  in  form  a  deed,  but  delivered  upon  condition  that  it  is  not 
to  be  treated  as  a  deed  passing  title,  except  on  the  future  elec- 
tion of  the  holder  of  it,  to  be  held  in  law  as  an  absolute  deed 
from  its  date,  contrary  to  the  intention  of  both  grantor  and 
grantee  in  making  it. 

In  the  case  before  me,  the  intention  of  both  grantor  and 
grantee  was,  that  the  deed  was  not  only  not  to  go  upon  record, 
to  bind  creditors,  but  was  not  to  be  a  deed  passing  title,  in  such  a 
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way  as  to  require  a  release  of  title,  until  the  grantee  should  elect 
so  to  treat  it.  I  do  not  think  that  a  paper  in  form  of  a  deed, 
which  both  parties  to  it  agree  is  not  to  l^e  treated  as  a  deed  ex- 
cept upon  a  future  contingency,  can  become  a  deed  until  the 
happening  of  that  contingency.  I  therefore  hold  that  the  paper 
which  was  signed  and  acknowledged  by  Slaughter,  and  accepted 
by  Conway  on  the  20th  of  July,  1875,  did  not  become  a  deed 
until  Conway,  on  the  15th  of  October,  elected  to  treat  it  as  such, 
and  put  it  upon  recortl.  Section  5128  makes  void  any  convey- 
ance which,  directly  or  indirectly,  absolutely  or  conditionally, 
creates  a  preference  of  one  creilitor  over  others  within  two 
months  before  the  filing  of  the  petition.  As  the  deed  in  question 
was  void  by  law  as  to  creditors  until  the  15th  of  October,  1875, 
and,  as  between  parties,  was  a  private,  inchoate,  defeasible  writ- 
ing until  that  date,  I  think  that  it  did  not  take  the  character  of 
a  deed  of  conveyance  or  pass  any  title  until  that  date ;  and,  there- 
fore, that  it  falls  within  the  inhibition  of  Section  5128  of  the 
Revised  Statutes. 

I  so  decide ;  and  will  sign  a  decree  in  accordance  with  the 
prayer  of  the  bill,  declaring  the  deed  of  Slaughter  to  Conway 
void>  and  setting  it  aside. 

From  that  decree  an  appeal  was  taken,  on  the  hearing  of  which 
the  Chief  Justice  decided  as  follows : 

WAITE,  C.  J.— The  Supreme  Court  of  the  United  States  de- 
cided at  its  last  term,  in  Sawyer  v.  Turpin,  not  yet  reported,  that  if 
a  mortgage  to  secure  a  pre-existing  debt  was  executed  more  than 
four  months  before  the  filing  of  a  petition  for  the  adjudication  of 
the  mortgagor  a  bankrupt,  it  would  be  good  as  against  the  assignee 
in  bankruptcy  when  appointed,  if  recorded  before  his  rights  at- 
tached but  within  the  four  months.  This  case  arose  before  the  act 
of  June  22d,  1874  (18  Stat.,  Pt.  3, 180),  changing  the  time  of  the 
prohibited  preference  to  a  period  within  two  months  next  pre- 
ceding the  filing  of  the  petition,  instead  of  four,  as  it  originally 
stood.  Upon  the  principle  established  in  that  case,  this  deed  of 
trust  is  not  invalid  under  the  provision  of  Section  35  of  the  Bank- 
rupt Act  as  amended  and  enforced  at  the  time  of  its  execution. 
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The  deed  was  delivered  to  Conway  when  it  was  exec^uted, 
and  held  by  him  as  security  for  the  notes  it  described.  The  tes- 
timony is  clear  upon  this  point.  The  faihire  to  record  previous 
deeds  of  the  same  character,  their  surrender  for  cancellation  with- 
out a  formal  reconveyance  after  payment  of  the  notes,  and  their 
acknowledgment  before  the  defendant  Garnett  as  a  notary,  are 
all  circumstances  proper  for  consideration  when  determining  what 
the  real  character  of  this  transaction  was ;  but,  in  our  opinion, 
they  are  not  sufficient  to  overcome  the  positive  testimony  of  all 
the  parties  to  the  effect  that  the  delivery  was  complete,  that  the 
object  on  both  sides  was  to  secure  the  debts  provided  for,  and 
that  Conway,  the  trustee,  was  fully  authorized  to  cause  the  record 
to  l>e  made  whenever  he  or  his  beneficiaries  thought  it  desirable 
to  do  so. 

The  deed  was  good  as  between  the  parties  without  reoonl,  but 
until  recorded  it  was  void  against  creditors.  (Code  of  Virginia, 
1873,  page  897,  Chapter  1 14.)  No  deed  can  be  admitted  to  record 
until  proved  or  acknowledged  in  the  manner  provided  for.  (Same 
Code,  905,  Section  117.)  A  record  without  the  requisite  proof 
or  acknowledgment  does  not  affect  creditors. 

A  deed  may  be  acknowledged  by  the  grantor  before  a  notary 
public,  and,  upon  the  certificate  of  the  notary  to  that  effect  in 
proper  form,  recorded.  The  form  of  the  certificate  in  this  case 
is  correct,  but  it  is  insisted  that  because  Garnett,  the  notary,  was 
interested  as  one  of  the  beneficiaries  in  the  trust,  he  was  incom- 
petent in  law  to  receive  and  certify  the  acknowledgment.  This 
presents  the  principal  question  in  the  case  for  our  consideration. 

The  law  provides  only  for  the  acknowledgment  of  a  deed  liefore 
a  notary  public.  It  does  not  require,  in  express  terms  certainly, 
that  he  shall  be  disinterested.  A  notary  public  is  an  officer  pro- 
vided for  by  statute.  He  must  give  bond  for  the  faithful  per- 
formance of  his  duties.  (Code  of  Virginia,  1873,  page  903, 
Chapter  116.) 

It  has  been  frequently  decided  that  an  acknowledgment  before 
a  grantee  named  in  a  deed  was  of  no  effect.  Beaman  v.  H^t^ 
ney,  29  Maine,  413;  Wilson  v.  Trear,  20  Iowa,  233;  Stevens  y, 
Hampton,  46  Missouri,  404;  Groesbaek  v.  Seely,  13  Michigan, 
345.     It  has  also  been  held  that  a  party  interested  in  a  deed  ctin- 
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not  take  and  certify  the  acknowledgment  of  a  married  woman 
requiring  a  privy  examination.  Withers  v.  Bairdy  7  Watts,  228. 
The  taking  of  such  an  acknowledgment  is,  in  some  respects,  a 
judicial  act,  and  not  ministerial  only,  but  in  the  case  of  an  ordi- 
nary acknowledgment  it  is  purely  a  ministerial  act.  Freeman  v. 
Love,  14  Ohio  St.,  531 ;  lynch  v.  Livingston,  2  Seld.,  434. 
Upon  this  principle  it  was  decided  in  Dussuame  v.  BuimeU,  5 
Iowa,  95,  that  an  acknowledgment  before  one  not  a  grantee  named 
in  the  deed,  but  interested  in  the  conveyance,  was  good.  The 
same  distinction  was  recognized  in  Stevens  v.  Hampton^  before 
cited. 

In  October  last  the  judge  of  the  Rockbridge  Circuit  Court  of 
Virginia  held,  in  the  case  of  Lady  v.  Lady,  pending  before  him, 
that  a  grantee  named  in  a  deed,  though  a  trustee  only,  was  incom- 
petent to  take  the  acknowle<igment  of  a  married  woman,  the 
grantor,  which  required  a  privy  examination.  An  acknowledg- 
ment of  that  kind,  it  was  said,  was  of  such  sanctity  a$  to  make 
it  necessary  for  the  officer  taking  it  to  be  disinterested. 

The  recording  acts  are  intended  for  the  security  of  titles  and 
the  prevention  of  frauds.  They  are  to  be  construed  liberally  to 
that  end.  As  the  record,  when  made,  is  constructive  notice  to 
all  having  the  legal  right  to  rely  upon  it  for  protection,  public 
policy  requires  that  it  shall  import  as  near  absolute  verity  as  is 
consistent  with  a  due  regard  to  the  rights  of  the  parties  interested. 
A  deed  acknowledged  before  one  named  as  grantee,  carries  upon 
its  face  notice  of  that  fact,  or,  what  is  equivalent,  notice  of  cir- 
cumstances sufiFicient  to  put  a  reasonable  man  upon  inquiry.  But 
when  the  name  of  the  officer  taking  the  acknowledgment  does  not 
appear  as  grantee,  or  as  otherwise  interested,  no  such  notice  or 
presumption  accompanies  the  deed  or  its  reconl. 

A  certificate  of  acknowledgment  is  required  to  perfect  a  deed 
for  record.  The  grantor  can  select  such  authorized  officer  for 
that  purpose  as  he  chooses.  He  has  full  power  to  protect  himself 
against  frauds  by  interested  parties  as  certifying  officers,  for  he 
may  refuse  to  make  his  acknowledgment  before  them. 

The  question  we  have  now  before  us  is  not  whether  as  between 
these  parties  the  certificate  can  be  impeached,  but  whether  it  is 
sufficient  in  law  to  authorize  the  record.     It  states  only  facts. 
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The  deed  was  actually  acknowledged  before  a  notary  public.  A 
recorder  receiving  it  in  its  present  form,  and  not  knowing  that 
the  certifying  officer  was  interested  in  the  conveyance,  would  cer- 
tainly be  justified  in  putting  it  on  record.  The  deed  itself  did 
not  carry  notice  to  him  of  the  supposed  disqualification  any  more 
than  it  did  to  others.  It  was  no  part  of  his  duty  to  detect  the 
secret  interest  of  the  certifying  officer.  If  the  instrument  was 
apparently  sufficient  in  form,  he  had  nothing  to  do  but  to  receive 
and  record  it.  All  this  the  grantor  knew,  or  ought  to  have 
known. 

Every  man  is  held  responsible  for  the  necessary  consequences 
of  his  own  voluntary  acts.  This  is  a  familiar  rule,  and  as  old 
as  the  principles  of  common  honesty.  A  grantor  acknowledges 
a  deed  for  the  purpose  of  putting  it  in  a  condition  for  record. 
The  object  of  the  record  is  to  give  public  notice  of  what  had  been 
done  with  the  property.  The  public  are  expected  to  examine 
and  act  upon  this  evidence.  Having  voluntarily  acknowledged 
and  delivered  his  deed,  the  grantor  is  presumed  to  have  volun- 
tarily consented  to  its  record.  He  must,  therefore,  be  charged 
with  all  the  legitimate  consequences  of  such  an  act.  If  his  deed 
is  found  on  record,  apparently  executed  according  to  the  forms 
of  law,  and  without  any  circumstances  of  suspicion  against  it,  the 
plainest  principles  of  equity  would  hold  him  estopped  from  set- 
ting up  an  undisclosed  interest  of  the  officer  before  whom  he 
made  his  acknowledgment,  to  defeat  his  conveyance,  as  against 
an  innocent  purchaser  relying  upon  the  record  as  the  evidence  of 
his  title.  But  this  defence  would  be  open  to  him  if  his  acknowl- 
edgment were  actually  void.  Void  acts  are  as  no  acts;  they  bind 
no  one.  Voidable  acts  are  good  until  avoided,  and  they  cannot 
be  avoided  as  against  rights  actually  vested  under  them. 

As  against  the  grantee,  a  deed  is  as  much  voidable  after  record 
as  before.  So  fer  as  he  is  concerned,  the  effect  of  the  record  is 
only  to  change  the  burden  of  proof,  to  some  extent,  from  him  to 
the  grantor.  After  a  record  duly  made,  the  law  presumes  that 
all  has  been  done  which  is  necessary,  to  give  the  instrument 
validity,  but  this  presumption  may  always  be  rebutted  as  against 
the  grantee.  And  as  against  third  parties,  it  may  be  shown  that 
a  deed  was  never  signed,  sealed,  or  delivered. 
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Clearly,  therefore,  it  is  againHt  the  policy  of  the  recording  acts 
to  hold  an  acknowledgment  void  because  of  the  secret  interest  of 
an  officer  taking  and  certifying  it.  The  effort  should  be  to  pre- 
vent rather  than  allow  hidden  defects  in  the  evidence  of  public 
records.  If  voidable  only,  it  is  sufficient  to  authorize  the  record^ 
if  not  previously  avoided.  So,  too,  as  has  been  seen,  it  may  be 
avoided  at  any  time  after  record  and  before  the  rights  of  third 
parties  have  attached.  This,  as  it  seems  to  us,  furnishes  the 
grantor  with  all  the  protection  he  has  the  right  to  demand  as 
against  the  consequences  of  his  own  acts,  and  at  the  same  time 
leaves  to  the  recording  acts  their  legitimate  power  and  efiect. 
We  conclude,  therefore,  that  the  acknowledgment  in  this  case 
before  Grarnett  was  sufficient  to  authorize  the  record  of  the  deed 
to  Conway. 

The  acknowledgment  may,  however,  as  between  these  parties, 
be  avoided  for  fraud  if  established.  But  there  is  no  proof  of 
fraad.  On  the  contrary,  all  parties  agree  that  the  acknowledg- 
ment was  freely  and  fairly  made  in  the  belief  that  it  was  in  all 
respects  sufficient  to  vest  the  title  in  the  trustee  for  the  purposes 
specified. 

The  decree  of  the  District  Court  annulling  the  deed  is  there- 
fore reversed;  but  inasmuch  as  the  trustee  named  in  the  deed  is 
interested  in  the  debt  secured  by  the  trust,  the  sale  advertised  by 
him  should  be  enjoined,  and  another  trustee  appointed  to  execute 
the  trust  in  that  behalf.  A  decree  may  be  prepared  in  accordance 
with  this  opinion. 


Circuit  and  Didrict  Courts  of  the  United  States^  Eastern  District 

of  Virginiay  at  Richmond. 

Alderdice,  Assignee,  v.  The  State  Bank  of  Virginia 

AND  D.  C.  Mayo,  Bankrupt.* 

Where  a  tobacco  manufacturer,  who  has  been  overchecking  to  a  large 
amount  for  several  months  on  a  bank,  by  collusion  with  a  defaulting 

*  The  decision  of  the  District  Court  in  this  case  is  also  reported  in  UN. 
B.  B.  R.,  898. 


48  Alderdice  v.  State  Bank  op  Virginia. 

Statement  of  the  cai>e. 

teller;  and  who,  on  his  transactions  being  discovered,  fails  to  pay  up 
his  default,  but  executes  a  deed  of  preference  to  secure  to  the  bank  the 
amount  overdrawn,  within  a  month  of  involuntary  proceedings  in 
bankruptcy  against  him  in  which  the  adjudication  goes  by  default; 

Hefd^  that  although  the  general  business  trHnsactions  and  condition  of  the 
bankrupt,  at  the  time  of  making  the  deed  of  preference  (diFcotmeeted 
from  the  especial  transactions  with  the  bank  covered  b}'  the  deed),  miiy 
not  have  been  sufficient  to  constitute  reasonable  cause  to  believe  that  he 
was  ins(»lvent  and  made  the  deed  to  defeat  the  provisions  of  the  Bank- 
rupt Law  ;  yet,  that  these  especial  facts  out  of  which  the  deed  ar(«e, 
were  sufficient  to  remove  all  doubt  and  to  cc  nstitute  reasonable  cau>c  of 
belief  in  the  mind  of  the  president  of  the  preferred  bank. 

Held  also,  that  bankrupt  courts,  in  considering  transactions  impeached 
under  the  8oth  section  of  the  Bankruptcy  Act,  look  primarily  to  the 
pitlicy  of  the  lata  forbidding  dealings  with  failing  debtors  ;  and,  if  such 
tntnsactions  fall  within  the  conditions  specified  by  the  section,  will  hii- 
Dul  them  even  though  positive  frauds  be  not  proved  upon  the  benefici- 
aries of  them. 

In  equity. 

This  bill  is  brought  on  the  chancery  side  of  this  court  to  set 
askle  a  deed  of  preference,  made  by  said  bankrupt  to  said  bank 
within  four  months  of  bankruptcy,  as  void  under  the  35th  sec- 
tion of  the  Bankrupt  Act. 

W.  W.  Crump  and  H.  A.  &  J.  S,  Wise  for  the  complmnant,  and 
John  H,  Guy  and  Ould  and  Caii^ington  for  defendants. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of 
the  district  judge,  which  is  as  follows: 

HUGHES,  J.— W.  C.  Mayo  filed  his  petition  against  David 
C.  Mayo,  tobacco  manufacturer,  of  the  city  of  Richmond,  on  the 
27th  of  November,  1872,  containing  the  usual  allegations,  and 
praying  that  David  C.  Mayo  might  be  adjudicated  a  bankrupt. 

No  defence  was  made,  and  the  adjudication  went  by  deiault 
on  the  7th  day  of  December,  1872.  The  property  surrendered 
by  the  bankrupt  was  a  certain  lot  of  ground  in  Richmond,  on 
which  was  his  tobacco  factory,  and  the  fixtures  used  in  the 
same,  and  certain  personalty  and  choses  in  action. 

The  leading  facts  bearing  upon  the  question  of  solvency  are  as 
follows : 

The  assignee  has  sold  the  real  estate  for  $20,200 ;  and  the  fix- 
tures in  the  factory  for  $14,700.     He  has  also  realized  from  all 
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the  other  assets  surrendered  the  aggregate  sum  of  $5632.30. 
From  the  whole  assets  of  every  name,  surrendered  as  of  the  7th 
of  December,  1872,  there  has  been  realized  the  total  sum  of 
$40,532.30. 

The  bankrupt's  schedules  of  debts  show  three  debts  secured 
by  deed  of  trust,  as  follows,  to  wit :  a  debt  due  Douglass  H. 
Gordon  for  purchase-money  of  the  lot,  $7357.50;  a  debt  due 
Charles  E.  Whitlock  for  a  loan  of  $10,000,  at  12  per  cent,  in- 
terest, made  in  October,  1872 ;  and  a  debt  due  to  the  State 
Bank  of  Virginia  of  $8280.66.  These  debts  amount  in  the  ag- 
gregate to  $27,318.42.  The  schedules  show  other  debts  amount- 
ing  to  $40,836.28.  Of  this  $40,836.28,  all  was  contracted  i» 
1872,  except  $6000,  which  grew  out  of  a  partnership  account^ 
with  a  partner  since  deceased,  in  1868,  of  which  $1000  was  due- 
iu  January,  1872,  and  the  residue  in  1878,  1879,  1880,  1881,. 
and  1882. 

The  debts  are  generally  an  open  account;  the  exact  dates  at 
which  they  were  contracted  do  not  reliably  appear,  except,  as- 
already  said,  that  they  were  contracted  in  1872. 

The  number  of  creditors  in  the  schedules  who  have  proved" 
their  debts  is  over  50,  besides  a  large  number  of  employes. 

At  the  time  of  the  proceedings  taken  in  bankruptcy  Mayo- 
had  discounts  to  the  amount  of  $56,880.5^).  These  were  ob- 
tained on  about  44  pieces  of  paper,  on  which  others  than  himself 
were  primarily  bound,  which  were  drawn  on  consignees  of  his 
tobacco,  and  which  were  discounted  for  hm  at  varimis  dates,, 
from  October  5th,  1872,  to  November  20th,  1872;  The  dis- 
counts had  been  given  him  mostly  by  the  Richmond  Banking 
and  Insurance  Company ;  the  residue  by  several  other  lenders.. 
Of  these  $56,880.50  of  discounts,  the  sum  of  $35,0^7.77  was 
obtained  after  the  28th  of  October,  1872,  Thus  it  would  seem 
that  the  question  of  solvency  was  doubtful  at  any  period  as  much 
as  a  month  before  the  commencement  of  proceedings  in  bank- 
ruptcy. 

One  month  before  the  commencement  of  those  proceedings, 

namely,  the  28th  of  October,  1872,  the*  bankrupt  made  the  deed 

of  trust  already  mentioned^  to  secure  the  debt  of  $8280.66,  due- 

the  State  Bank  of  Virginia ;  conveying  for  that  purpose  hia- 
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remaining  interest  in  the  factory  lot,  building,  and  fixtures, 
which  were  already  incumbered  by  the  two  other  deeds  of  trust 
from  himself  and  wife;  the  first  securing  $7367.50  due  to 
Gordon  for  unpaid  purchase-money,  and  the  other  securing 
$10,000  of  money  loaned  by  Whitlock. 

The  present  bill  in  chancery  is  brought  to  impeach  the  valid- 
ity of  this  third  deed  of  trust,  made  in  favor  of  the  State  Bank 
of  Virginia,  and  to  set  it  aside  as  void  under  the  first  clause  of 
the  35th  section  of  the  General  Bankruptcy  Act. 

This  deed  was  made  on  the  28th  day  of  October,  1872,  to 
secure  a  sum  of  money,  all  or  most  of  which  was  found,  on  or 
about  that  day,  to  be  due  the  bank  from  Mayo  for  money  of  the 
bank,  which  had  been  fraudulently  obtained  on  overchecks,  and 
used  by  Mayo  for  several  months  preceding,  by  collusion  with 
its  teller,  and  which,  on  detection,  it  would  seem  that  Mayo 
could  not  pay. 

I  will  assume  that,  but  for  the  peculiar  circumstances  in 
which  it  originated,  there  would  not  be  sufficient  reason^  to  be 
found  in  the  other  transactions  of  Mayo,  for  invalidating  the 
deed  of  the  28th  of  October,  1872.  I  will  assume  that  although 
the  bankrupt  was  in  fact  insolvent,  and  must  have  known 
his  insolvency  on  the  date  of  the  deed,  yet  there  was  not,  except 
in  the  circumstances  out  of  which  the  deed  grew,  reasonable 
oause  existing  to  bring  a  knowledge  or  belief  of  the  insol- 
vency home  to  the  mind  of  the  president  of  the  State  Bank, 
Mr.  John  L.  Bacon.  I  will  concede,  what  the  high  character 
of  Mr.  Bacon  forbids  me  to  question^  that  his  action  (which  was 
that  of  the  bank)  in  requiring  and  accepting  the  deed  of  prefer- 
ence from  D.  C.  Mayo,  was  in  fact  honest,  bona  fide,  free  from 
all  taint  of  moral  fraud.  I  will  concede,  what  was  strenuously 
insisted  by  counsel  for  the  bank,  that  courts  of  equity  look 
primarily  to  the  good  faith  of  transactions,  and  are  slow  to  set 
aside  contracts  made  with  honest  intent  and  purpose. 

The  validity  of  the  present  deed  depends  upon  the  meaning 
and  intent  of  the  first  clause  of  the  35th  section  of  the  General 
Bankruptcy  Act.     The  object  of  that  section  is  to  invalidate 
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any  deed  of  conveyance  by  which  a  debtor  makes  over  property 
to  a  creditor,  for  the  purpose  of  securing  a  pre-existing  debt,  in 
preference  to  other  pre-existing  debts,  within  the  period  of  four 
months  preceding  the  commencement  of  proceedings  in  bank- 
ruptcy, the  debtor  being  insolvent  or  contemplating  insolvency, 
and  making  the  deed  for  the  purpose  of  preventing  that  pro  rata 
distribution  of  his  effects  which  is  contemplated  by  the  Bank- 
ruptcy Act,  under  circumstances  which  constitute  reasonable 
cause  for  the  creditor  to  believe  that  he  was  insolvent  or  con- 
templated insolvency,  and  made  the  deed  with  such  intent. 

There  are  many  contracts  which  the  law  treats  as  void,  how- 
ever honest  may  be  the  intent  with  which  they  are  made.  It 
does  so  for  sound  reasons  of  public  policy.  Among  such  con- 
tracts are  the  five  -classes  declared  void  by  the  statute  29  Charles 
II,  ch.  3,  which  has  been  adopted  in  all  the  States  of  the  Union, 
commonly  called  the  Statute  of  Frauds.  They  are  called  fraud- 
ulent contracts,  not  because  they  are  so  in  morals,  mala  in  8e,  but 
because  they  were  the  source  of  frauds.  The  object  of  the  statute 
was  to  prevent  the  many  abuses  which  arose  from  the  former 
legality  of  those  contracts,  and  it  was  called  the  Statute  of 
Frauds  because  it  was  rendered  necessary  by  those  abuses,  and 
was  enacted  to  prevent  them.  I  mention  this  statute  only  for 
the  purpose  of  illustration.  So,  contracts  of  infants  and  of  mar* 
ried  women  are  held  to  be  invalid  by  the  law,  not  because  many 
of  them  may  not  be  strictly  honest  and  even  conuuendable,  but 
because  it  is  against  the  policy  of  the  law  to  uphold  them. 

In  like  manner,  such  contracts  as  are  declared  void  by  the  35th 
section  of  the  General  Bankrupt  Act,  are  so  treated,  not  because 
they  may  not,  as  in  the  instance  under  consideration,  be  free 
from  moral  fraud  on  the  part  of  the  preferred  creditor,  but  be- 
cause it  is  against  the  policy  of  the  law  to  allow  preferences  to 
be  made  of  one  creditor  over  others,  by  debtors,  within  four 
months  of  bankruptcy. 

As  it  is  the  policy  of  the  general  law  to  forbid  the  making  of 
contracts  with  minors  and  women  under  coverture,  so  it  is  the 
policy  of  the  bankruptcy  law  to  forbid  interested  persons  from 
securing  preferences  or  transfers  of  property  from  failing  debtors. 
As  it  is  the  policy  of  the  general  law  to  ignore  contracts  of  oer- 
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tain  kinds  not  reduced  to  writing,  so  it  is  the  policy  of  the  bank- 
ruptcy law  to  set  aside  certain  contracts  with  failing  debtors 
made  within  certain  periods  of  their  bankruptcy.  In  construing 
these  latter  contracts^  the  bankruptcy  court  is  not  bound  to 
search  for  badges  of  positive  fraud,  as  the  ground  for  setting 
them  aside,  but  roust  look  primarily  to  that  just  policy  of  the 
law  which  is  intended  to  secure  the  equal  right  of  all  creditors 
against  arrangements  by  debtors  for  the  exclusive  advantage  of 
a  few. 

In  Buehanan  v.  Smithy  16  Wallace,  301,  the  Supreme  Court 
of  the  United  States  say,  what  the  language  of  the  law  shows, 
that  an  "  equal  distribution  of  the  property  of  the  bankrupt,  pro 
rataj  is  the  main  purpose  which  the  Bankrupt  Act  seeks  to  ac- 
complish/' and  it  is  in  order  to  secure  this  purpose  that  the  35th 
section,  rendering  void  certain  deeds  of  preference,  was  made  a 
part  of  it.  But  for  the  fact  that  the  laws  of  nearly  all  the  States 
permit,  if  they  do  not  encourage,  deeds  of  preference  to  be  made 
by  failing  debtors,  it  is  not  probable  that  any  national  bank- 
ruptcy law  would  remain  upon  the  statute-book  a  moment 
longer  than  should  be  necessary  to  subserve  the  immediate 
financial  exigency  in  which  each  law  usually  originates.  This 
36th  section  of  the  present  act  having  made  a  deed  of  prefer- 
ence, if  executed  and  accepted  under  certain  circumstances,  voidj 
it  is  not  sufficient,  as  counsel  for  the  defence  insisted,  for  me  to 
look  into  the  b(ma  fides  of  Mr.  Bacon  in  deciding  upon  its 
validity. 

That  section  makes  no  use  of  the  term  fravdy  except  in  a  col- 
lateral expression,  which  refers  merely  to  a  contravention  of  the 
Bankruptcy  Act,  and  refrains  from  treating  a  deed  of  preference 
as  an  act  of  moral  delinquency. 

The  bankruptcy  law  takes  the  estate  of  the  bankrupt  into 
custody  of  its  coui*t,  and  transfers  it  to  the  assignee,  subject  to 
such  liens  by  way  of  preference  as  existed  more  than  four  months 
(now  two  months)  before  the  petition  in  bankruptcy,  and  subject 
to  such  transfers,  other  than  those  for  securing  pre-existing  debts, 
as  were  made  more  than  six  months  (now  three  months)  before 
the  petition. 

But  it  says  to  creditors  and  transferees,  "  You  shall  nAt  take 
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assignments  from  failing  debtors  toUhin  the  respective  periods  of 
four  and  six  months^  in  any  case  in  which  you  have  reasonable 
cause  to  believe  that  they  were  insolvent  at  the  time  of  the  as- 
signment; you  shall  not  do  so,  because  such  transactions  contra- 
vene my  policy  of  a  pro  rata  distribution,  which  is  a  policy  of 
justice."  It  so  declares  without  any  reference  to  the  element  of 
bad  or  good  faith,  except  as  the  former  may  be  necessarily  in- 
volved in  the  acceptance  of  such  assignments. 

Formerly,  the  bankruptcy  law  of  England  did  not  respect 
liens  even  older  than  four  or  six  months,  unaccompanied  by 
actual  transfers  of  title.  It  gave  no  more  dignity  to  a  judgment 
or  a  bond  under  seal  than  to  a  note  or  open  account.  It  treated 
all  these  forms  of  indebtedness  as  of  eqdal  dignity,  and  distrib- 
uted the  assets  in  bankruptcy  pro  raia  among  these  classes  of 
claims.  It  was  enacted  in  the  spirit  of  the  law  merchant  which 
treated  debt  as  debt,  and  it  did  not  give  to  a  bond  under  seal  or 
to  the  judgment  of  a  court  of  record  the  sanctity  of  the  Apostle's 
Creed,  according  to  the  old  county  court  lawyer's  idea. 

In  this  country  the  influence  of  the  artiflcial  distinctions  and 
arbitrary  priorities  established  by  the  old  common  law  has  domi- 
nated in  our  legislation,  and  our  general  bankruptcy  law  has  been 
interpolated  with  provisions  inspired  by  the  reverence  with  which 
the  old  county  courts  of  the  rural  districts  regard  the  judgment 
lien. 

But  this  law,  while  respecting  liens  acquired  beyond  the  period 
of  four  and  six  months  before  the  bankruptcy,  yet  for  sound 
reasons  of  justice  and  policy  will  set  aside,  under  certain  circum- 
stances, assignments  made  within  those  periods,  without  special 
reference  to  the  good  or  bad  faith  of  the  parties  to  them. 

I  am  not  bound,  therefore,  to  consider  this  deed  with  any 
reference  to  the  moral  good  faith  with  which  it  was  accepted  by 
Mr.  Bacon. 

I  am  to  consider,  simply,  whether  it  falls  within  the  descrip- 
tion of  the  first  clause  of  the  35th  section  of  the  Bankruptcy 
Act..     If  it  does,  it  is  void  ;  if  it  does  not,  it  is  valid. 

To  be  void  under  that  clause,  the  deed  must  be  liable  to  all 
the  following  objections : 
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1.  It  must  have  been  made  within  four  months  of  the  c5om- 
menoement  of  proceedings  in  bankruptcy. 

2.  It  most  be  a  deed  of  preference,  securing  and  intending  to 
secure  a  pre-existing  debt  over  other  pre-existing  debts. 

3.  The  grantor  must  have  been  insolvent  at  the  time  of 
making  the  deed,  or  have  contemplated  insolvency. 

4.  The  beneficiary  must  have  had  "  reasonable  cause  to  be- 
lieve" at  the  time  of  the  deed,  that  the  grantor  was  insolvent, 
and  made  the  deed  to  prevent  a  pro  rata  distribution  of  his 
effects. 

It  is  useless  to  enter  into  any  inquiry  whether  this  was,  and 
was  intended  to  be,  a  deed  of  preference.  The  fact  is  patent, 
and  cannot  be  denied.  The  deed  was  also  made,  not  only  within 
four  months,  but  within  one  month  of  the  commencement  of 
proceedings  in  bankruptcy. 

The  only  disputed  questions,  therefore,  are  as  to  the  insolv- 
ency, and  as  to  the  existence  of  reasonable  canse  for  Mr-  Bacon's 
believing  the  insolvency  and  the  illegal  purpose  of  the  deed. 

Ah  to  the  first  point,  there  is  nom  no  doubt  that  the  grantor  in 
the  deed  was,  in  fact,  insolvent.  His  whole  assets  brought,  at 
what  are  claimed  to  have  been  good  sales,  forty  thousand  dollars, 
and  his  liabilities  were,  one  month  after  the  bankruptcy,  about 
fifty-four  thousand  dollars.  There  is  no  reason  to  believe  that 
there  was  a  change  for  the  worse  in  bis  affairs  in  so  short  a 
period,  or  that  bis  energy,  skill,  and  credit  could  have  made  good 
the  deficiency  after  the  developments  and  occurrences  of  the  28th 
of  October.  A  creditor,  within  one  uKHith  after  the  deed,  61ed 
a  petition  charging  bankruptcy,  which  was  not  contested.  Mayo 
teas  insolvent  in  point  of  fact. 

The  only  question  left,  therefore,  is  whether  Mr.  Bacon  had 
reasonable  cause  to  believe  that  he  was  insolvent,  and  made  the 
deed  to  prevent  the  equal  distribution  of  his  eflfects  contemplated 
by  the  Bankruptcy  Act.  But  for  the  transactions  out  of  which 
this  deed  directly  grew,  I  should  stn)ngly  doubt  whether  Mr. 
Bacon  did  have  reasonable  cause  to  believe  the  two  things  men- 
tioned. Looking  at  the  condition  of  Mayo  by  the  lights  existing 
at  the  date  of  the  deed,  and  not  by  those  by  which  his  then  con- 
dition is  now  revealed,  Mr.  Bacon  may  not  have  had  reason  to 
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believe  that  he  was  insolvent  and  made  the  deed  &s  an  insolvent^ 
except  for  the  especial  facts  out  of  which  the  deed  directly  grew. 
But  those  especial  facts  were  sufficient  beyond  all  doubt  to  create 
that  '^reasonable  cause"  of  belief  which  the  law  makes  requisite 
in  such  a  case.  Mayo  had  been  clandestinely  overchecking  and 
fraudulently  using  the  naoney  of  the  bank  for  several  months 
before  the  date  of  the  deed,  in  collusion  with  the  teller.  The 
question  for  us  is,  why  had  he  been  thus  fraudulently  using  these 
funds?  His  position  in  society  and  in  business  forbids  the  pre- 
sumption that  anything  but  necessity  had  driven  him  to  such  a 
course.  We  are  obliged  to  .conclude  that  he  used  the  money  of 
the  bank  because  he  could  not  meet  his  current  obligations  with 
money  obtained  in  an  honest  manner.  The  latin  word  solvere^ 
when  used  with  reference  to  debt,  means  to  pay,  that  is  to  say,  to 
discharge  with  money.  Insolvency  means  inability  to  pay  with 
money.  The  fact  that  Mayo  was  unable  to  meet  his  debts  with 
money  honestly  obtained,  and  had  been  so  for  several  months, 
proves  that  he  was  insolvent,  in  the  sense  that  any  trader  is  in- 
solvent in  contemplation  of  law.  Moreover,  when  his  fraudulent 
dealing  with  the  money  of  the  bank  was  about  to  be  publicly 
disclosed  in  October,  any  man  of  his  position,  pride,  and  char- 
acter would  have  exhausted  every  effi^rt  to  pay  up  all  dues  on 
the  spot,  to  save  both  character  and  credit,  and  doubtless  he  did 
so  exhaust  every  effort.  But  he  did  not  pay  up  on  the  spot,  and 
the  conclusion  is  irresistible  that  he  did  not  make  his  default 
good  in  cash,  because  he  could  iiot. 

The  insolvency  which  had  been  concealed  by  clandestine  trans- 
actions for  months  was  now  developed  and  undeniably  proved. 
None  knew  the  facts  which  established  it  better  than  Mr.  Bacon. 
The  deed  in  question  was  taken  because  the  grantor  was  unable 
to  pay  the  money  which  it  was  given  to  cover  and  secure.  The 
deed  is  itself,  under  these  circumstances,  the  evidence  of  insolv- 
ency, and  Mr.  Bacon,  in  accepting  it,  accepted  the  most  conclu- 
sive confession,  proof,  and  notice  of  the  insolvency  which  could 
have  been  brought  to  his  mind. 

Being  made  by  an  insolvent  man,  being  made  to  give  a  pref- 
erence to  Mr.  Bacon's  bank,  it  must  have  been  made  with  the 
intention  of  intercepting  from  other  creditors  their  ^ro  rata  share 
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of  the  assets  conveyed,  for  do  principle  has  been  more  often  de- 
cided, than  that  men  must  be  presumed  to  intend  the  natural 
eifects  of  their  acts,  and  Mr.  Bacon  not  only  had  reasonable  but 
conclusive  cause  to  believe  that  it  was  such  a  deed,  made  for  such 
a  purpose.  As  to  the  presumption  of  intention  from  the  act 
itself,  the  authorities  are  too  numerous  to  be  cited.  Some  of 
them  are  in  13  Wallace,  40;  Lowell,  409;  1  Dillon,  115;  same, 
203;  17  Wallace,  473;  14  Wallace,  87;  1  Abbott  C.  C,  440; 
2  Bond,  244  ;  same,  287. 

The  peculiar  circumstances  out  of  which  the  deed  in  question 
arose,  distinguish  the  case  now  under  consideration  from  those 
of  Toof  V.  Martin^  13  Wallace,  40  ;  The  Traders^  Bank  v.  Gamp- 
beU,  14  Wallace,  87 ;  Gibson  v.  Warden,  14  Wallace,  244 ;  Tif- 
fany V.  LucoBy  15  Wallace,  411  ;  Buchanan  v.  Smith,  16  Wal- 
lace, 277  ;  Wager  v.  Hall,  16  Wallace,  584;  Walbi^n  v.  Bab- 
bitt, 16  Wallace,  577;  Wilson  v.  Q7y  Bank,  17  Wallace,  473  ; 
Bartholomew  v.  Bean,  18  Wallace,  635  ;  Cook  v.  Tullis,  18  Wal- 
lace, 332  ;  Tiffany  v.  Boatman^ s  Saving  hist.,  18  Wallace,  376 ; 
and  Clark  v.  Iselin,  to  be  reported  in  21  Wallace. 

The  condition  of  Mayo  in  respect  to  his  circumstances  and 
transactions  other  than  those  connected  with  this  deed  were  elabo- 
rately discussed  by  counsel  for  the  defence,  and  those  circum- 
stances were  such,  I  admit,  as  were  hardly  sufficient  of  them- 
selves to  constitute  reasonable  cause  to  believe  that  he  was  in- 
solvent, and  that  any  deed  of  preference  he  might  make  to  secure 
a  pre-existing  debt  must  be  intended  to  defeat  a  pro  rata  dis- 
tribution among  his  creditors.  But  the  especial  facts  inducing 
the  deed  were  too  cogent  to  admit  a  doubt  in  any  dispassionate 
mind  of  the  insolvency  and  of  the  intent  necessarily  involved  in 
the  execution  of  a  deed  under  these  circumstances.  I  ascribe 
Mr.  Bacon's  failure  to  appreciate  the  reasonable  cause  which  the 
facts  of  the  occasion  presented  to  the  excitement  necessarily  con- 
trolling the  presiding  officer  of  a  bank  upon  just  discovering  a 
tieavy  default,  which  is  popularly  reported  to  have  been  $30,- 
OOO  or  $40,000,  in  a  trusted  subordinate.  The  law  does  not 
•reciuire  that  the  reasonable  cause  it  specifies  shall  be  perceived  by 
ithe  beneficiary  of  a  deed  of  preference,  but  only  that  it  shall 
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exist.  13  Wallace,  40 ;  16  Wallace,  584 ;  10  B.  K,  21 ;  18 
Int.  Rev.  Ree.,  190. 

That  reasonable  cause  did  exist  in  this  case  seems  to  me  to  be 
incontrovertible,  and  if  sucli  a  case  as  the  present  one  do  not  fall 
within  the  meaning  of  the  first  clause  of  the  35th  section  of  the 
Bankruptcy  Act,  I  can  scarcely  conceive  how  any  case  likely  to 
be  contested  at  all  can  be  held  to  do  so. 

I  will  give  a  decree  setting  aside  the  deed  as  voitl,  and  grant- 
ing leave  to  the  bank  to  appeal  to  the  Circuit  Court  within  ten 
days  from  lis  date. 

Upon  appeal,  the  Circuit  Court  affirmed  the  decree  in  this  case 
in  the  following  opinion  by  the  Chief  Justice : 

WAITE,  C.  J. — We  are  entirely  satisfied  with  the  conclusions 
reached  by  the  district  judge  in  this  case.'  His  findings  of  the 
material  facts  are  fully  sustained  by  the  evidence,  and  they  need 
not  be  recapitulated. 

There  can  be  no  doubt  of  the  actual  insolvency  of  Mayo  when 
he  made  his  mortgage  to  the  bank,  though  it  may  not  have  been 
generally  known.  His  property,  if  converted  into  money,  would 
have  fallen  far  short  of  the  amount  necessary  to  pay  his  debts. 
While,  therefore,  he  had  not  openly  stopped  payment,  he  was 
really  unable  to  discharge  his  obligations  in  full. 

In  our  opinion,  too,  the  bank  had  reasonable  cause'  to  believe 
him  insolvent.  It  matters  not  what  the  bank  officers  actually 
did  believe,  or  what  others  believed  or  had  cause  to  l)elieve.  The 
question  is.  What  ought  the  officers  of  the  bank  to  have  believed 
from  the  evidence  in  their  possession  ?  They  knew  that  he  owed 
their  bank  a  debt  which  had  been  surreptitiously  contracted  by 
corrupting  their  teller,  and  they  were  told  by  his  counsel,  in  the 
progress  of  their  negotiations  for  the  mortgage,  that  similar 
irregular  transactions  had  been  going  on  for  many  months  pre- 
vious. In  fact  they  were  told  that  a  check  for  seven  hundred 
dollars,  found  in  the  teller's  cash  drawer,  dated  a  year  and  more 
before,  was  probably  "Mayo's  fee  to  the  teller  for  using  the 
bank."  While  others  may  have  considered  him  solvent  because 
his  paper  was  not  found  on  the  street,  they  knew  that  to  save 
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his  reputation  upon  the  street  he  was  dealing  clandestinely  with 
their  teller,  and  obtaining  through  him  accommodations  which 
they  were  themselves  unwilling  to  grant. 

This  debt,  when  discovered,  he  did  not  offer  to  pay,  but  pro- 
posed to  secure  upon  long  time,  and  at  a  reduced  rate  of  interest. 
They  made  no  examination  into  his  aflairs  themselves,  but  trusted 
entirely  to  the  representation  of  his  counsel.  The  mortgage  was 
received  without  being  executed  by  his  wife,  and  there  is  some 
evidence  to  show  that  this  was  done  because  of  a  fear  of  the  con- 
sequences of  delay.  No  examination  of  the  records  was  made 
to  ascertain  the  condition  of  the  title  to  the  property,  but  in  this, 
as  in  other  things,  the  statements  of  Mayors  counsel  were  ac- 
cepted as  true.  If  an  examination  had  been  made,  they  would 
have  discovered,  that  within  less  than  a  month  before,  he  had  ob- 
tained a  loan  of  ten  thousand  dollars,  at  twelve  per  cent,  inter- 
est and  secured  it  by  a  mortgage  upon  the  property.  With  even 
this  extraordinary  addition  to  his  available  capital,  he  was  not 
relieved  from  the  necessity  of  "using"  their  teller.  They  would 
also  have  discovered  an  unpaid  mortgage  of  seven  thousand  dol- 
lars and  more  for  purchase-money,  which  had  not  been  disclosed 
to  them.  But  there  is  no  use  in  proceeding  further.  The  evi- 
dence of  insolvency  was  open  to  them  in  every  direction,  and  they 
were  certainly  put  upon  inquiry.  They  are,  therefore,  charge- 
able with  notice  of  all  that,  in  the  exercise  of  reasonable  diligence, 
they  could  have  known.  No  prudent  business  man,  with  the 
evidence  before  him  which  was  within  their  reach,  and  which 
they  ought  to  have  considered,  could  possibly  have  come  to  any 
other  conclusion  than  that  Mayo's  condition  was  utterly  hopeless. 

The  mortgage,  if  sustained,  will  actually  have  the  effect  of 
giving  the  bank  a  preference.  The  secured  debts,  at  the  time 
the  mortgage  was  executed,  amounted  to  $17,500  or  thereabouts, 
and  the  unsecured  to  $49,000.  The  total  value  of  the  assets  was 
$40,500.  After  the  secured  debts  were  deducted,  only  $23,000 
was  left;  to  pay  $49,000.  The  debt  to  the  bank  was  $8000,  and 
when  that  was  secured  there  remained  only  $15,000  to  meet  the 
$41,000.  As  every  man  is  presumed  to  intend  the  necessary 
consequences  of  his  acts,  the  presumption  is  that  Mayo,  by  his 
mortgage,  intended  to  give  the  bank  the  preference  it  apparently 
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secured.  This  presumption  continues  until  it  is  overcome  by 
proof  that  he  was  ignorant  of  his  insolvency^  and  that  his  affairs 
were  in  such  a  condition  that  he  could  reasonably  expect  to  pay 
all  his  creditors  in  full.  Toof  v.  Martin,  18  Wall.,  40.  There 
is  no  such  proof.  On  the  contrary,  the  evidence  is  all  the  other 
way.  Within  a  month  proceedings  in  involuntary  bankruptcy 
were  begun  against  him  to  which  he  made  no  defence^  and  the 
usual  adjudication  was  entered  upon  default. 

As  the  bank  is  charged  with  notice  of  his  insolvency,  they 
must  also  be  charged  with  notice  of  his  intention  to  give  them 
a  preference  contrary  to  the  requirements  of  the  bankrupt  law. 
It  follows  that  under  the  operation  of  that  law  their  security 
must  fail. 

The  bank  officers  have  not  been  guilty  of  any  moral  wrong. 
Finding  Mayo  a  debtor  of  the  bank  without  their  consent, 
they  set  about  securing  protection  against  loss.  Although  they 
knew,  or  had  reason  to  believe,  he  was  insolvent,  they  were  under 
no  obligation  to  put  him  into  bankruptcy.  A  mortgage  would 
be  good  as  against  everything  but  the  contingency  of  his  bank- 
ruptcy. They  had  the  right  to  take  their  chances  against  the 
happening  of  such  an  event.  If  he  escaped  bankruptcy,  the 
debt  was  secured.  If  not,  what  they  did  wonld  be  void. 
They  took  the  risk,  and  have  lost. 

A  decree  may  be  entered  affirming  that  below. 


United  States  Circuit  Court,  Distinct  of  Maryland,  January,  1877. 

John  C.  Birdsell  v.  The  Hagerstown  AGRicuiiTURAL, 
Implement  Manufacturing  Company. 

On  a  motion  for  commitment  for  contempt  for  violating  an  injunction  issued 
upon  a  patent,  the  question  as  to  whether  the  machine  constructed  is  the 
»ame  as  the  old  one  enjoined,  is  one  of  fact,  to  be  determined  on  the 
evidence. 

In  determining  this  question,  accurately  constructed  models  of  the  two 
machines  are  the  boat  means  to  enable  the  court  to  judge  whether  one 
machine  differs  in  principle  and  mode  of  operation  from  the  other. 
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In  the  ab.«ence  of  models,  the  testimony  of  experts  who  have  examined  the 
two  machines  is  controlling. 

The  rule  is,  that  courts  of  equity  will  never  attach  unless  the  violation  of 
the  injunction  is  plain  and  cloarly  proven  to  the  court. 

Birdsell's  invention  construed  to  be  for  the  combination  of  a  pure  thresh- 
ing cylinder  with  a  pure  hulling  cylinder,  and  defendant's  present  ma- 
chine for  the  combination  of  two  hulling  cylinders,  and  although  the 
first  cylinder  in  the  present  machine  may  iaepanite  the  straw  from  the 
heads  by  a  rubbing  action,  it  is  not  a  pure  threshing  cylinder,  and,  there- 
fore, not  an  infringement  of  Birdsell's  claim. 

A  MOTION  for  an  attachment  to  commit  defendants  for  contempt 
of  court. 

In  1874  the  complainant  sued  the  defendants  for  infringing 
upon  his  reissued  patent,  granted  April  8th,  1862,  as  a  reissue  of 
the  patent  originally  granted  him  May  18th,  1858,  for  improve- 
ment in  machines  for  threshing  and  hulling  clover-seed.  This 
patent  had  been  sustained  in  a  very  extended  litigation  in  the 
Northern  District  of  Ohio  by  Justice  Swayne,  and  the  defend- 
ants in  those  cases  had  been  enjoined.  Thereupon  the  present 
suit  was  brought,  and  it  appearing  to  the  court  that  the  defend- 
ant used  substantially  the  same  devices  as  the  defendants  in  the 
Ohio  cases,  a  preliminary  injunction  issued  against  them  under 
the  patent  in  the  fall  of  1874.  Afterwards  they  constructed  a 
machine  to  accomplish  the  same  purpose  as  the  old  one  which 
had  been  enjoined,  to  wit,  to  pull  out  the  seed.  It  was  con- 
structed, however,  with  certain  changes,  and  the  question  heard 
by  the  court  on  the  motion  for  commitment  was,  whether  or  not 
the  changes  that  had  been  made  by  the  defendant  carried  the 
machines  outside  the  Birdsell  patent. 

BirdselPs  patent  had  three  claims,  as  follows: 

''  1st.  I  claim  the  arranging  and  combining  in  one  machine, 
the  cylinder  which  threshes  the  bolls  and  seed  from  the  straw  or 
stalks,  and  the  cylinder  which  hulls  the  seed  so  that  the  bolls 
and  seed  threshed  may  be  hulled  before  it,  the  seed,  passes  out 
of  the  machine. 

"  2d.  In  combination  with  the  threshing  and  hulling  cylinders, 
I  claim  the  bolting,  or  screening,  and  fanning  apparatus,  which 
separates  bolls  and  seed  from  the  straw  or  stalks  and  delivers 
them  to  the  hulling  cylinder. 
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'^3d.  In  combination  with  the  threshing  and  hulling  cylinder, 
I  claim  the  screening  and  fanning  apparatus,  which  separates  the 
hulls  or  bolls,  and  cleans  the  seed  after  it  leaves  the  hulling 
cylinder/' 

It  will  be  observed  that  the  first  claim  was  for  the  combina- 
tion on  one  machine  of  a  threshing  cylinder  to  thresh  the  bolls 
from  the  straw;  with  the  hulling  cylinder,  to  hull  the  seed  out 
of  the  bolls  after  they  had  been  threshed  from  the  straw.  The 
second  claim  included  this  threshing  cylinder  and  hulling  cylin- 
der as  part  of  the  elements  claimed,  adding  other  elements  to 
them.  This  is  also  true  of  the  third  claim.  The  question  was, 
therefore,  raised  on  the  first  claim  of  the  patent,  the  defendants 
claiming  that  they  did  not  take  the  threshing  cylinder  contem- 
plated by  the  Birdsell  patent,  it  being  conceded  that  they  had 
the  other  parts.  As  this  threshing  cylinder  was  one  of  the  ele- 
ments of  each  claim  of  the  patent,  it  was  conceded  that  if  they 
did  not  have  this  they  did  not  infringe. 

It  appeared- that,  in  the  cases  at  Cleveland,  wherein  Birdsell's 
patent  was  first  sustained,  the  defendants  had  set  up  in  defence  a 
machine  made  by  one  Rowe,  in  Virginia,  before  the  date  of  Bird- 
sell's  invention.  At  the  hearing  of  those  cases,  BirdselPs  coun- 
sel claimed  that  the  Kowe  machine  was  not  an  anticipation  of 
Birdsell's  invention,  for  the  reason  that  although  it  had  two  cyl- 
inders, yet  the  first  cylinder  was  not  a  pure  threshing  cylinder; 
that  it  differed  from  Birdsell's  in  the  following  particulars: 

Ist.  That  the  spikes  on  the  cylinder  were  bearded  for  the  pur- 
pose of  grinding  or  tearing,  whereas  the  spikes  on  the  Birdsell 
cylinder  were  smooth,  for  the  purpose  of  knocking  off  the  bolls 
by  a  knocking  action. 

2d.  That  the  cylinder  of  the  Rowe  machine  was  covered  with 
punched  sheet-iron  for  the  purpose  of  assisting  in  tearing  off  the 
hulls  from  the  seed,  whereas  the  cylinder  of  the  Birdsell  machine 
was  smooth,  so  tl>at  it  might  not  operate  in  this  manner. 

3d.  That  the  concave  underneath  the  cylinder  of  the  Rowe 
machine  was  lined  with  punched  sheet-iron  to  assist  in  the  hull- 
ing operation,  whereas  the  concave  of  the  Birdsell  cylinder  was 
snaootb* 

4th.  That  the  concave  in  the  Rowe  machine  extended  around 
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far  under  the  cylinder,  so  that  the  action  of  the  cylinder  and  con- 
cave upon  the  seed  might  be  kept  up  for  some  time  during  the 
progress  of  the  bolls  between  the  cylinder  and  concave,  whereas 
the  Birdsell  concave  was  very  narrow,  so  that  the  operation  of 
hulling  might  not  be  performed,  and  that  the  result  of  these  dif- 
ferences in  construction  was  that  the  first  cylinder  of  the  Rowe 
machine  hulled  more  seed  than  the  second  cylinder. 

Now  the  defendants,  the  Hagerstown  Company,  in  constnict- 
ing  their  new  machine,  had  departed  from  their  old  one  in  the 
same  direction  that  the  Rowe  machine,  earlier  than  Birdsell's, 
departed  from  the  Birdsell.  They  had  introduced  into  its  first 
cylinder  hulling  devices,  so  that  it  hulled  seed  at  the  same  time 
that  it  threshed  the  bolls  from  the  straw.  It  was  not  the  same 
cylinder  and  concave  that  Bowe  had.  It  was  a  better  one,  and 
covered  by  patents  recently  granted  to  the  Hagerstown  Company, 
yet  it  had  roughened  spikes,  a  roughened  concave,  and  a  broad 
concave.  It  was  therefore  contended  by  the  defence  that  this 
cylinder  was  not  a  threshing  cylinder,  but  a  hulling  cylinder,  as 
those  terms  are  employed  in  the  art  of  clover  hulling,  and  that 
Birdsell  in  his  case  at  Cleveland,  in  attempting  to  avoid  the 
Rowe  machine,  had  limited  the  claim  to  the  first  cylinder,  con- 
structed with  purely  threshing  devices,  and  without  hulling  de- 
vices; and  that  now,  his  patent  had  been  sustained,  he  could  not 
extend  it  over  a  machine,  the  first  cylinder  of  which  was  con- 
structed with  hulling  devices. 

The  defendants  contended  that  it  appeared  from  the  evidence 
that  defendant's  machine  took  the  long  straw  with  the  clover  on 
into  the  machine,  and  threshed  the  bolls  from  the  straw,  and 
hulled  out  the  seed  in  one  operation;  and  that  it  therefore  ac- 
complished the  same  purpose  as  Birdsell's,  and  that  in&smuch  as 
the  first  cylinder  was  so  constructed  that  it  was  capable  of  thresh- 
ing the  bolls  from  the  straw,  it  made  no  difference  if,  in  addition 
to  that,  it  also  hulled  out  considerable  seed.  A  large  number  of 
affidavits  of  experts  were  introduced  on  either  side  as  to  the  oper- 
ation of  the  machines. 

Leverdt  Leggett^  Wells  Leggdt,  and  Mortimer  D.  Leggett,  for  the 
complainariL 
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Archibald  Sterling j  Robei^t  H.  Parkinaoriy  and  John  E.  Hatch, 
for  the  defendants. 

BOND,  C.  J.,  and  GILES,  J. — The  injunction  in  this  case 
was  to  restrain  the  defendant  from  making,  or  using,  or  vending 
any  combined  machinery  for  threshing  and  hulling  clover-Reed, 
made  in  accordance  with  any  of  the  inventions  specified  or  claimed 
in  any  of  the  claims  of  the  complainant^s  reissue  patent  1299,  or 
such  as  they  have  heretofore  made  and  sold. 

Petition  now  is  for  an  attachment  against  defendant  for  vio- 
lating this  injunction  by  making  and  selling  machines  (K)ntaining 
a  threshing  and  a  hulling  machine  combined,  as  patented  to  com- 
plainant in  the  first  claim  of  his  patent. 

The  defendant  denies  that  it  has  done  this,  but  that  the  ma- 
chines made  and  sold  by  it  are  substantially  different  from  what 
it  made  before  the  issuing  of  said  injunction,  and  from  the  ma- 
chine described  in  complainant's  patent.  No.  1299. 

This  is  largely  a  question  of  fact,  and  many  affidavits  have 
been  submitted  to  the  court  by  the  counsel  for  the  respective 
parties. 

The  complainant  has  filed  the  affidavits  of  Frank  Millward, 
an  expert,  Joseph  W.  Dougall,  John  C.  Birdsell,  complainant, 
and  Hiram  King,  four  in  all.  The  defendant  has  filed  affidavits 
of  William  C.  Dodge,  J.  F.  Reigart,  L.  W.  Downing,  Jacob 
Downing,  Jacob  W.  Zantzinger,  John  Weller,  S.  C.  Dowin,  and 
A.  Miller,  eight  in  all. 

In  considering  the  question  of  a  violation  of  an  injunction,  the 
court  cannot  but  regret  that  they  have  not  been  furnished  with 
models  of  the  machine  patented  by  Birdsell,  and  the  machine 
which  he  alleges  to  be  a  violation  of  the  first  claim  of  his  patent. 
The  court  can  always  best  judge  from  models  whether  one  ma- 
chine differs  in  principle  and  mode  of  operation  from  another. 
In  the  absence  of  such  evidence  the  court  must  look  to  the  testi- 
mony of  the  experts  who  have  examined  the  two  machines. 
Now,|it  is  a  rule  governing  courts  of  equity  in  such  cases  that 
they  will  never  attach  a  defendant  for  contempt  where  the  viola- 
tion of  the  injunction  is  not  plain,  and  proved  to  the  satisfaction 
of  the  court.     So  far  from  a  violation  being  proved  in  the  case. 
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the  evidence  of  the  witnesses  clearly  shows  to  this  court  that  the 
two  machines  are  different  in  their  mode  of  construction,  and  it 
is  for  the  court  to  decide  whether  there  is  a  substantial  difference 
in  the  principle  upon  which  they  act.  Now,  the  expert  pro- 
duced by  complainant  swears  that  they  are  substantially  the 
same,  but  the  two  experts  on  behalf  of  defendant,  Regart  and 
Dodge,  both  men  of  great  experience  in  such  matters,  testified 
that  the  machines  now  made  by  defendant  do  not  contain  a  feat- 
ure of  Birdsell's  first  claim.  This,  the  court  thinks,  is  fiilly  sus- 
tained by  the  written  evidence  in  the  case.  Birdsell's  patent  is 
for  a  combination  of  a  pure  threshing  cylinder  with  a  pure  hull- 
ing cylinder;  the  defendant's  machines  contain  a  combination  of 
two  hulling  cylinders,  and  although  the  upper  cylinder  may  in 
some  measure  separate  the  straw  from  the  head  by  rubbing  or 
threshing,  it  is  not  a  pure  threshing  cylinder;  this  has  been  done 
in  machines  made  and  patented  before  the  date  of  Birdsell's  pat- 
ent, as  will  be  seen  by  the  diagrams  I,  K,  and  L  attached  to  the 
deposition  of  Dodge,  filed  in  this  case.  The  court  will  therefore 
dismiss  the  motion  for  an  attachment  in  this  case. 


I 


United  States  Oircvit  Court,  District  of  Maryland. 

John  C.  Birdsell  v.  The  Hagerstown  Agricultural 
Implement  Manufacturing  Company. 

Where  a  suit  upon  a  patent  is  pending  against  the  defendant,  who  is  manu- 
facturii.g  and  vending  an  article  claimed  to  be  an  infringement  of  the 
patent,  and  it  appears  to  the  court  that  the  defenekint  is  responsible  for 
such  profits  and  damages  as  may  be  assessed  against  him  as  the  result  of 
the  suit,  the  court  may,  in  its  discretion,  enjoin  the  complainant  from 
bringing  suit  against  the  vendees  uf  defendant.  This  is  true,  although 
the  complainant  enjoined  ma}'  not  be  within  the  district  at  the  time  of 
the  injunction,  as  by  reason  of  bringing  th«  suit  he  has  given  the  court 
jurisdiction  over  him  £or  such  purposes  as  n^ty  be  necessary  to  do  full 
equity  between  the  parties  in  relation  to  the  subject-matter  of  the  suit 
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Motion  to  enjoin  oomplaiuants  from  bringing  suits  against  the 
defendants'  vendees. 

In  this  case  an  injunction  had  been  issued  restraining  defend- 
ants from  infringing  on  the  reissued  patent  granted  complainant 
May  18th,  1868,  reissued  April  8th,  1862,  for  an  improvement 
in  machinery  for  hulling  and  threshing  clover.  The  defendants 
afterwards  changed  the  construction  of  their  machine,  and  pro- 
ceeded to  sell  clover  hullers  of  the  changed  construction.  On  a 
motion  made  by  complainant  to  commit  them  for  contempt  of 
court,  for  violating  the  injunction  issued  against  them,  by  selling 
machines  of  this  changed  construction,  the  court  held  that  on  the 
showing  made  the  machines  were  substantially  different  from 
Birdsell's  patent  machine,  and  therefore  dismissed  the  motion. 
(See  Official  Gazette,  March  13th,  1877.)  Thereafter,  com- 
plainant  notified  several  of  the  vendees  of  defendants,  some  of 
whom  were  using  the  original  machine  that  had  been  enjoined, 
and  some  of  whom  were  using  the  machine  as  it  had  been 
changed,  that  unless  settlement  was  made  with  him  forthwith, 
suit  would  be  brought  against  them.  Defendants  thereupon 
moved,  upon  a  cross  petition  filed  in  the  original  case,  for  an  in- 
junction to  issue  against  the  complainant,  restraining  him  while 
the  original  suit  was  still  pending  against  them,  under  which 
damages  and  profits  could  be  collected  for  all  the  machines  that 
they  made  and  sold,  from  bringing  any  suit  or  threatening  to 
bring  any  suit  against  any  vendees  of  theirs,  based  upon  a  user 
of  a  machine  that  might  become  subject  of  account  in  the 
original  case. 

Counsel  for  defendants,  seeking  the  injunction  against  com- 
plainant, based  their  motion  upon  the  general  equity  jurisdiction 
of  the  court;  that  inasmuch  as  complainant  had  submitted 
himself  to  the  jurisdiction  of  the  court  to  obtain  relief  against 
the  defendants,  he  was  also  subject  to  the  order  of  the  court  in 
relation  to  any  matter  relating  to  the  granting  of  that  relief; 
that  the  defendants  were  thoroughly  responsible,  and  that  upon 
the  original  suit  being  carried  on  to  completion,  if  recovery  was 
made,  the  complainant  would  recover  in  that  suit  all  the  profits 
that  defendants  had  obtained  from  the  wrongful  manufacture, 

and  the  damages  that  he  had  suffered  by  reason  of  the  wrongful 
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manufacture^ and  that  complainant  would  therefore  be  put  in  the 
same  position  as  if  he  had  originally  sold  all  the  machiaes. 
That  this  being  the  case^  he  ought  not  to  be  allowed  to  interfere 
with  the  vendees  of  defendants  while  the  suit  against  them  was 
pending.  In  support  of  their  position  they  cited  the  decrees  of 
Judge  Drummond  in  the  case  of  Isaae  TF.  Burnum  v.  Herman 
.£.  Goodrich,  entered  in  United  States  Circuit  Court  for  the 
Northern  District  of  Illinois,  July  2d,  1873,  wherein  the  com- 
plainant leaving  brought  suit  against  the  defendant,  and  obtained 
an  order  for  defendant  to  keep  an  account  of  the  sale  of  the 
devices  alleged  to  be  an  infringement,  was  enjoined  from  prose- 
cuting suits  already  begun  by  him  in  other  circuits  against  the 
defendant's  vendees,  and  from  bringing  any  further  suits  against 
defendant's  vendees :  also  the  decree  entered  bv  the  Hon.  H. 
H.  Emmons,  United  States  Circuit  Judge,  and  Hon.  P.  B. 
Swing,  United  States  District  Judge,  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio,  in  the  case  of 
HezekiaJi  B.  Smith  v.  /.  A,  Fay  &  Q>.,  restraining  the  com- 
plainant from  bringing  suit  against  the  defendant's  vendees  in 
other  circuits,  the  complainant  in  this  case  having  obtained  au 
interlocutory  decree,  and  a  reference  to  the  master,  and  the  suit 
being  at  that  time  pending  before  master  on  the  question  of  the 
account. 

The  defendants  relied  upon  the  fact  that  the  complainant  was 
a  resident  of  Indiana,  and  not  before  the  court,  and  had  sought 
the  jurisdiction  of  the  court  for  the  purpose  of  bringing  the  suit, 
and  for  no  other  purpose.  He  was  not  therefore  subject  to  any 
order  upon  him,  that  the  court  could  not  enforce  an  order  if  it 
made  one,  and  it  would  not  do  an  idle  thing.  Respondents  in- 
sisted that  the  order  could  be  enforced  by  dismissing  the  suit,  by 
a  fine,  or,  if  complainant  should  afler wards  conve  within  the 
district,  by  imprisonment. 

The  respondents  asking  the  order  were  represented  by  A. 
Sterling,  Esq^,,and  Hatch  &  Parkinson,  of  Cincinnati ;  the  com- 
plainant by  M..  Dv  Leggett  &  Co.,  of  Cleveland. 

The  following  was  the  decree  entered  by  the  court : 

This  cause  coming  on,  etc.,. on  petition  of  defendant  for  injunc- 
tion agarinst  complainant,  to  restrain  him  from  prosecuting  or 
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threatening  to  do  so^  suits  against  any  vendee  of  defendant  for 
use  or  sale  of  clover  hnllers  made  by  defendant^  and  sold  by 
theniy  and  it  appearing  to  court  that  complainant  has  threatened 
to  bring  such  suits,  while  suit  is  pending  by  him  in  this  court 
against  defendants,  the  manufacturers,  the  court  doth  order  that 
complainant  be  restrained  from  commencing  prosecution,  or 
threatening  so  to  do,  any  suit  against  any  vendee  of  defendants, 
for  an  alleged  infringement  of  the  letters  patent  involved  in  this 
case,  and  on  which  this  case  is  brought,  based  on  any  user  or 
sale. by  said  vendee  of  any  clover  machine  purchased  of  defend- 
ants. Provided,  defendants  within  thirty  days  file  a  bond  in 
the  sum  of  $5000,  with  security  to  be  approved  by  the  court,  for 
payment  of  any  damages  that  may  be  adjudged  against  defend- 
ants in  this  suit,  and  shall  also  file  a  sworn  monthly  statement 
of  the  number  of  clover  machines  hereafter  made  and  sold  by 
them. 

Both  judges  concurred  in  this. 


United  States  Circuit  Courty  District  of  South  Carolina,  ai 

Charleston,  December,  1874. 

Charles  Kerrison,  Assignee,  v,  A.  T.  Stewart  &  Co.  etal. 

Though  a  plea  to  the  jurisdiction  of  a  United  States  district  court  for  ir- 
regularity in  the  process,  if  taken,  might  have  been  sustained,  yet  if  it 
was  not  taken,  and  the  defendant  appeared,  pleaded,  and  went  to  trial, 
and  there  was  judgment  after  verdict,  another  United  States  court  will 
treat  the  Judgment  as  valid  and  binding. 

When,  by  act  of  Congress,  a  district  court  of  the  United  States  is  invested 
with  circuit  court  powers  (see  Section  671,  Rev.  Stat.  United  SUttefl), 
it  is  not  thereby  constituted  a  circuit  court,  it  possesses  those  powers 
only  in  the  territory  of  the  district  named  by  the  act  of  Congress,  an4 
neither  the  justice  for  the  circuit,  nor  the  judge  for  the  circuit  of  which 
the  district  is  a  part,  can  sit  in  such  district  court. 

There  is  no  authority  of  law  for  removing  civil  causes,  irregularly  brought 
In  the  circuit  court  of  the  United  States  proper  for  auch  district,  into- 
•ach  district  court. 
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BOND,  J. — In  the  year ,  A.  T.  Stewart  &  Co.  recovered  a 

judgment  in  the  District  Court  for  the  Western  District  of  South 
Carolina,  which  court  by  law  is  clothed  with  circuit  court  powers 
within  that  district,  against  Kerrison  &  Liciding,  now  in  bank- 
ruptcy. 

Kerrison  &  Leidiug,  before  the  rendition  of  said  judgment, 
had  made  a  deed  of  assignment  for  the  benefit  of  certain  creditors, 
which  deed  Stewart  &  Co.  successfully  assailed  in  the  courts  of  the 
State  as  fraudulent;  and  the  judgment  in  that  case,  in  which  the 
trustees  were  parties  defendant,  bound  the  cestuis  que  trust  also. 
Kerrison  &  Leiding  then  applied  for  the  benefit  of  the  Bankrupt 
Act,  and  were  adjudicated  bankrupts  subsequently  to  the  date  of 
the  judgment  recovered  in  the  District  Court  of  the  United  States. 

Stewart  &  Co.  claim  to  have  a  lien,  by  virtue  of  their  judg- 
ment, upon  the  lands  of  said  bankrupt  which  came  into  the  hands 
of  the  assignee.  This  claim  is  contested  because  it  is  allied 
that  the  record  of  the  said  judgment  is  irregular  and  imperfect, 
first  because  the  writ  was  tested  in  the  name  of  the  Chief  Jus- 
tice of  the  United  States,  though  the  writ  was  in  a  district  court, 
and  was  made  returnable  before  the  clerk  of  the  Circuit  Court 
of  the  United  States  at  Charleston,  which  is  not  within  said  dis- 
trict, wIk)  was  likewise  the  clerk  of  said  district  court,  instead 
•of  being  returned  to  rules  in  the  District  Court. 

There  are  other  irregularities  set  forth  in  the  statement  of  facts, 
^hicl)  it  is  not  necessary  to  notice,  because  notwithstanding  them 
all  the  defendants  in  this  action  appeared,  pleaded,  and  went  to 
trial  before  a  jury  of  the  District  Court  of  the  Western  District, 
without  plea  to  the  jurisdiction,  and  without  any  complaint  or 
notice  of  tiie  irregularities  in  question,  or  any  of  them. 

Under  these  circumstances,  it  must  be  considered  that  all  errors 
in  pleadings  and  all  irregularities  in  the  filings  of  the  pleas  or 
declarations,  and  o(  returns  to  the  process,  were  waived,  and  if 
this  were  not  so,  there  is  no  remedy  for  the  defendants  except  by 
appeal  or  writ  of  error  to  set  the  judgment  aside,  or  to  reverse 
it.     It  cannot  be  inquired  into  in  this  collateral  way. 

I  am  of  opinion  that  the  judgment  of  A.  T.  Stewart  &  Co,  v. 
Kerrison  it  Leiding  is  a  valid  and  subsisting  one,  and  that  they  are 
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entitled  to  be  paid  out  of  the  proceeds  of  such  of  the  real  estate 
of  the  bankrupts  as  it  was  a  lien  upon,  according  to  its  priority. 

While  the  court  refuses  to  set  aside  this  judgment  on  account 
of  the  irregularities  complained  of,  it  cannot  refrain  from  saying, 
for  the  benefit  of  the  profession,  that  in  its  judgment  a  plea  to 
the  jurisdiction  of  the  District  Court  at  Greenville  would  have 
been  well  taken.     That  court  is  not  a  circuit  court. 

Neither  the  Chief  Justice  of  the  Unites!  States  nor  the  circuit 
judge,  who  are  required  by  law  to  hold  circuit  courts,  can  hold 
or  assist  in  holding  the  District  Court  for  the  Western  District  of 
South  Carolina.  That  court,  held  by  the  district  judge,  has  cir- 
cuit court  powers  within  the  territory  prescribed  by  law  for  its 
jurisdiction,  which  any  person  legally  entitled  may  invoke  at 
pleasure ;  but  there  is  no  authority  at  all  for  removing  causes 
originally  brought  in  the  Circuit  Court  of  the  United  States  to 
that  court,  against  the  consent  of  parties,  except  in  certain  crim- 
inal cases  at  the  instance  of  the  district  attorney. 

I  am  aware  that  the  practice  to  do  so  prevailed  for  some  time, 
but  it  has  produced  great  confusion,  and  has  no  warrant  in  law. 


United  States  Circuit  Court,  District  of  South  Carolina,  Dec.  1877, 

Gregory  A.  Perdicaries  v.  The  Charleston  Gaslight 

Company. 

Stock  in  a  corporation  in  South  Carolina  owned,  during  the  civil  war,  by 
citizens  of  the  United  Stntes,  sequestrated  during  the  period  of  war 
bv  a  confederate  court,  and  sold  t<»  citizens  of  South  Carolina  at  first 
and  second-hand,  did  not  pa-'s  by  such  proceedings  to  the  purchasers,  but 
belongs  still  to  the  loyal  citizens  against  whom  it  was  sequestrated. 

In  equity. 

On  the  30th  August,  1861,  the  confederate  States  passed  an  act 
in  retaliation  for  the  act  of  the  6th  August  of  the  United  States, 
sequestrating,  with  few  exceptions,  the  property  of  loyal  citizens 
found  within  their  territory.  The  proceeds  of  sale  of  such  se- 
questrated property  were  paid  into  the  confederate  treasury,  to 
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be  held  as  an  iDdeninity  to  those  suffering  loss  under  said  act 
in  the  United  States.  Shortly  thereafter  a  vigilance  committee 
in  Charleston  reported  to  the  oiBcers  charged  with  the  execution 
of  this  act,  that  certain  shares  in  the  Charleston  Gaslight  Com- 
pany were  held  hy  such  loyal  citizens. 

Pursuant  to  the  act  a  writ  of  garnishment  was  served  on  the 
company,  requiring  it  to  make  return  of  its  shares  so  held.  On 
the  27th  September,  1861,  the  company  made  its  return,  setting 
forth  that  fifteen  (15)  of  its  stockholders  were,  as  far  as  your  de- 
ponent is  informed,  living  in  the  several  cities  of  the  United 
States  hereinafter  set  forth,  but  it  cannot  pretend  to  determine 
whether  or  not  they  are  alien  enemies ;  and  that  these  held  four 
thousand  two  hundred  and  sixty-six  (4266)  shares,  and  were  en- 
titled to  four  thousand  and  two  hundre<l  and  sixty-six  (4266) 
dollars  as  dividends.  Of  these,  thirteen  citizens  of  New  York, 
Pennsylvania,  and  New  Jersey,  were  adjudged  such  alien  enemies^ 
and  their  shares  (3766)  and  their  dividends  ($3766)  were  seques- 
trated, the  shares  being  transferred  to  the  confederate  States  court 
on  the  books  of  the  company,  and  the  dividends  being  paid  to 
the  officers  of  the  confederate  States.     The  names  of  the  loyal 

w 

stockholders  were  erased  from  the  list  of  the  company's  stock- 
holders. After  advertisement,  giving  the  fullest  notice  of  the 
sale,  these  shares  were  sold  at  public  outcry,  and  purchased  in 
various  parcels  by  eighteen  persons  to  whom,  on  the  orders  of 
confederate  State  ofiScers,  scrip  bearing  the  same  number  as  those 
of  the  loyal  stockholders  were  issued.  Subsequently,  1000  of 
these  3766  shares  were  sold  to  other  persons,  viz.,  E.  M.  Black, 
William  Carrington,  Dewing,  Thayer  &  Co.,  G.  F.  Jackson, 
Peoples'  Bank  of  South  Carolina,  and  H.  H.  Williams.  Black 
was  a  director,  and  attended  all  the  meetings  of  the  board,  which 
considered  the  orders  of  the  confederate  States  court. 

The  company  followed  the  advice  of  eminent  counsel  in  obey- 
ing the  mandates  of  this  court,  and,  in  fact,  the  penalties  tor 
disobedience  were  very  heavy,  and  no  appeal  possible,  except  on 
giving  heavy  security.  The  holders  of  the  sequestrated  stock 
alleged  that  the  company  colluded  with  the  officers  of  the  con- 
federate States,  in  the  sequestration  of  the  shares  of  the  loyal 
stockholders,  but  failed,  absolutely,  to  prove  this.     Shortly  after 
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the  capture  of  Charleston,  the  military  seized  the  works  and 
property  of  the  gas  company  as  captured  property,  and  turned 
them  over  to  the  Treasury  Department,  by  which  they  were  re-, 
stored,  on  conditions  that  the  loyal  stockholders  were  paid,  or 
secured  payment,  of  all  back  dividends,  and  that  the  names  of 
those  holding  sequestrated  stock  should  be  erased  from  the  books, 
of  the  company,  and  those  of  the  loyal  stockholders  put  in  their 
places.  In  fact  the  property  was  not  restored  till  these  conditions 
were  performed.  The  holders  of  the  sequestrated  stock  claimed, 
that  their  scrip  be  also  acknowledged  as  genuine,  and  threatened 
to  bring  suits  to  establish  their  claims.  The  company  not  moving; 
in  the  matter,  the  complainant  filed  his  bill  to  enjoin  such  suits, 
aud  to  have  the  rights  of  all  the  parties  adjudicated,  claiming 
that  the  sequestrated  stock  was  void,  not  only  as  issued  iu  hos- 
tility to  the  United  States,  but  as  contrary  to  the  company's: 
charter.  The  holders  of  the  sequestrated  stock,  both  at  first  and; 
at  second-hand,  were  all  made  parties  defendant.  Against 
some,  the  bill  was  taken  pro  confesso;  and  others  filed  answers, 
claiming  that  they  were  entitled  to  have  the  stock  declared  valid, 
or  to  have  the  damages  allowed  to  them.  The  company  were 
chartered  by  a  public  act,  and  the  new  scrip  was  clearly  void  as 
an  overissue  of  stock,  contrary  to  the  provisions  of  the  charter; 
but  the  following  decision  of  the  court  was  not  rested  on  this 
latter  ground  alone. 

BOND,  J. — It  has  been  so  often  decided  that  acts  in  further- 
ance or  support  of  the  rebellion  against  the  United  States,  or 
intended  to  defeat  the  just  rights  of  its  citizens,  are  null  and  void, 
that  nothing  more  than  the  statement  of  the  facts  is  necessary  to 
show  that  the  holders  of  all  the  sequestrated  stock,  both  the 
purchasers  at  first-hand  as  well  as  the  purchasers  at  second- 
hand, have  no  rights  in  the  premises,  and  are  entitled  to  no 
damages. 

It  is,  therefore,  ordered,  adjudged,  and  decreed  that  the  scrip 
issued  by  the  defendants,  the  Charleston  Gaslight  Company,  in 
lieu  of  the  shares  of  the  loyal  stockholders,  sequestrated  by  the 
so-called  confederate  States,  and  now  outstanding  in  the  names  of 
Thomas  Barrett,  Otis  J.  Chaffee,  Isaac  S.  Cohen,  John  Fraser 
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&  Co.,  Artemus  Gould,  A.  H.  Hayden,  James  Hope,  B.  D. 
Lazarus,  M.  C.  Mordecai,  B.  O'Neil,  William  Carrington,  Dew- 
ing, Thayer  &  Co.,  G.  F.  Jackson,  The  People's  Bank  of  Si»uth 
Carolina,  and  H.  H.  Williams  are  absolutely  null  and  void,  and 
the  holders  of  them  will  surrender  them  to  the  company  to  be 
cancelled. 

The  injunction  heretofore  granted  in  this  ciise,  enjoining  all 
and  singular  the  defendants  in  this  cause  and  the  holders  of  the 
said  certificates  of  stock,  issued  in  lieu  of  the  sequestrated  stock, 
their  agents,  oiBcers,  servants,  and  attorneys,  from  bringing  or 
prosecuting  any  suit  or  suits,  action  or  actions  against  the  said 
Charleston  Gaslight  Company,  for  and  on  account  of  said  cer- 
tificates of  stock,  or  any  of  them,  or  of  the  stock  purported  to 
be  represented  thereby,  or  of  the  acts  of  the  said  company  in 
creating  the  same,  or  for  any  damages  claimed  by  reason  of  the 
issue  of  said  stock,  or  any  act  or  thing  connected  therewith,  or 
arising  thereout,  is  made  perpetual. 


United  States  dreuit  Oourtj  District  of  South  Carolina^  at 

Charleston. 

William  L.  Bradley  t?.  The  South  Carolina  Phosphate 
AND  Phosphatic  River  Mining  Company. 

The  Act  of  Assembly  of  South  Carolina,  of  March  1st,  1870,  *' gives  and 
grants  "  to  the  persons  it  names,  "  the  right  to  dig,  mine,  and  remove," 
for  twenty-one  years,  '<  from  the  beds  of  the  navigable  streams  and 
waters  within  the  jurisdiction  of  the  State,  the  phof^phate  rocks  and  the 
phosphate  deposits  "  contained  therein,  and  roquires  the  grantees  to  pay 
the  State  one  dollar  per  ton  for  every  ton  removed,  requiring  a  deposit 
of  $600  in  cash  as  a  license  for,  and  a  bond  in  the  penal  sum  of  $500,  to 
be  tiled,  conditioned  for  the  faithful  payment  of  the  amounts  accruing 
to  the  State. 
Held^  on  a  bill  of  injunction  brought  by  the  grantees  agninst  the  defendants, 
a  company  subsequently  chartered  by  the  legislHture,  with  similar  rights 
and  powers  to  those  conferred  upon  the  coinplMinants  by  the  statute  of 
1st  March,  1870,  that  the  complainants  derived  no  exclusive  privileee 
from  the  inct  first  in  date,  and  that  the  injunction  must  be  refused  and 
the  bill  dismissed. 
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This  case  distinguished  from  that  of  Manaoit  v.  Moses,  8d  Soulh  Carolina 
Re}K)rls  (Richardson),  168;  and  assimilated  to  that  of  Doe  y.  Wood,  2 
Barnwell  and  A.,  724. 

In  equity. 

Bill  for  injunction,  relief,  etc. 

BOND,  J. — The  bill  in  this  case  alleges  that  on  the  first  of 
March,  1870,  the  General  Assembly  of  the  State  of  South  Caro- 
lina passed  an  act,  entitled  '^  An  Act  to  grant  certain  persons  therein 
named,  and  their  associates,  the  right  to  dig  and  mine  in  the 
l>eds  of  the  navigable  M'aters  of  the  State  of  South  Carolina,  for 
phosphate  rocks  and  phosphate  deposits.'^ 

The  act,  by  its  first  section,  "  gives  and  grants  to  the  parties 
therein  named,  and  to  such  other  persons  as  they  may  associate 
with  them,"  the  right  to  dig,  mine,  and  remove,  for  the  full  term 
of  twenty-one  years,  from  the  beds  of  the  navigable  streams  and 
waters  within  the  jurisdiction  of  the  State  of  South  Carolina,  the 
phosphate  rocks  and  the  phosphate  deposits ;  and  requires  by  its 
second  section  that  they  should  pay  the  State  one  dollar  per  ton 
for  every  ton  of  such  deposits  or  rock  removed ;  and  the  third 
section  of  the  act  requires  that  the  grantees  file  a  bond  in  the 
penal  sum  of  $500,  conditioned  that  they  should  make  proper 
retunis  of  the  amount  of  phosphatic  deposits  removed,  and  that 
they  should  pay  into  the  treasury,  before  commencing  business 
under  said  grant,  the  sum  of  $500  as  a  license  fee. 

The  bill  alleges  the  compliance  of  the  parties  with  the  terms 
of  the  grant,  and  asserts  that  by  such  compliance  there  was 
granted  to  the  complaiuant  and  his  associates  the  phosphate 
rocks  and  deposits  themselves  contained  in  the  navigable  waters 
of  the  State  for  the  term  of  twenty -one  years,  and  that  by  virtue 
of  said  act  they  have  exclusive  right  to  dig,  mine,  and  remove 
such  deposits. 

The  bill  shows  that,  notwithstanding  this,  the  General  Assem- 
bly on  March  9th,  1871,  by  virtue  of  an  act  entitled  "An  Act  to 
charter  the  South  Carolina  Phosphate  and  Phasphatic  River 
Mining  Company,"  granted  to  the  persons  therein  named,  and 
their  associates,  the  right  to  dig  and  mine  in  the  beds  of  the 
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navigable  streams  and  waters  of  the  State  for  phosphate  rocks 
and  phosphate  deposits,  upon  much  the  same  terms  as  had  been 
required  in  the  first-named  act.  Under  this  second  act  the  last- 
named  company  had  proceeded  to  remove  phosphates  from  the 
beds  of  the  navigable  waters  in  disregard  of  the  exclusive  right 
of  the  complainant. 

The  prayer  of  the  bill  is  for  subpcena  and  an  injunction  in  the 
usual  form. 

The  answer  denies  the  exclusive  right  claimed  by  the  com- 
plainant, and  also  the  right  of  the  complainant,  Bradley,  to  sue 
in  his  own  name,  who  does  so  merely  upon  an  all^ation  that  he, 
as  a  stockholder  in  the  South  Carolina  Company,  had  requested 
his  associates  in  the  company  to  litigate  the  matter  in  controversy, 
and  upon  its  refusal  had  brought  suit  himself. 

The  question  to  be  considered,  which  is  decisive  of  the  case,  is 
whether  or  not  the  grant  to  the  complainant's  company,  by  the 
act  of  March  1st,  1870,  is  a  grant  of  an  exclusive  right  to  dig, 
mine,  and  remove  the  phosphatic  deposits  in  the  beds  of  the 
navigable  waters  of  the  State. 

The  terms  of  a  grant  which  are  claimed  to  confer  an  exclusive 
right  must  be  clear  and  explicit,  and  without  ambiguity  must 
plainly  express  the  intention  of  the  parties.  The  grantees  can 
claim  nothing  which  is  not  clearly  given  by  the  act. 

The  grant  of  the  right  to  dig  for  and  remove  the  phosphate 
rocks  in  a  particular  place,  is  the  grant  of  an  incorporeal  right. 
It  is  the  grant  of  a  right  to  be  exercised  upon  the  soil  of  another, 
to  exercise  which  without  permission  would  be  a  trespass  in  the 
grantee,  and  unless  there  be  words  in  the  grant  which  clearly 
express  the  intention  of  the  parties  to  convey  the  whole  body  of 
the  mineral  to  be  dug  and  removed,  it  does  not  convey  a  cor- 
poreal hereditament,  or  any  right  in  the  soil  itself. 

But  even  were  the  words  "the  right"  to  be  held  prima  facie 
to  grant  an  exclusive  right,  other  words  of  the  act  of  March  Ist, 
1870,  clearly  show  that  this  was  not  the  intention  of  the  legis- 
lature when  it  passed  that  act. 

The  grantees  are  not  required  by  the  act  to  pay  for  all  the 
phosphate  rocks  in  the  beds  of  the  navigable  waters  a  gross  sum, 
but  are  to  pay  the  sum  of  one  dollar  per  ton  for  every  ton  which 
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they  shall  dig,  mine,  and  remove,  whjch,  it  seems  to  us,  is  con- 
clusive that  this  was  not  a  sale  of  all  the  rocks,  but  wa<4  a  sale  of 
so  much  as  the  grantees  should  choose  to  mine  and  remove  at 
that  price.  And  when  the  second  section  of  the  act  of  March 
let,  1870,  provides  that  the  grantees,  before  commencing,  shall 
pay  a  license  fee  of  $510  for  the  privilege  granted,  it  clearly 
shows  that  it  was  the  intention  of  the  l^islature  to  grant  a 
mere  incorporeal  right,  and  that  the  title  to  the  phosphate  rock 
was  in  the  grantee  only  upon  digging  and  securing  it. 

Under  the  complainant's  construction,  he  might  hold  posses- 
sion of  all  the  phosphate  rocks  of  the  State  for  twenty-one  years 
without  having  paid  one  cent  for  them  to  the  State,  for  he  is  to 
pay  nothing  before  commencing  business,  and  by  the  terms  of 
the  act  it  is  at  his  option  whether  he  will  ever  l>egin  to  dig  or 
mine. 

This  case  is  easily  to  be  distinguished  from  the  case  of  M(iS' 
natt  v.  MoseSy  3d  South  Carolina  Reports  (Richardson),  168, 
which  is  relied  upon  by  complainant  in  support  of  his  claim  to 
an  exclusive  right. 

In  that  case  the  court  found  words  which  gave  the  exclusive 
right.  The  grantor  "  sold  and  conveyed  "  the  right  and  privilege 
of  mining  and  removing  all  the  minerals  which  the  grantee  him- 
self found,  or  which  were  discovered  by  any  other  person,  upon 
the  land.  The  grantee  paid  a  sum  in  gross  equivalent  to  the 
value  of  all  the  minerals  supposed  to  be  on  the  land.  The  court 
held  that  the  words  '4hat  may  be  found  by  any  person  or  per- 
sons, or  contained  in  any  part  of  the  land,"  excluded  the  grantor 
himself,  and  showed  an  intent  to  convey  an  exclusive  right;  and 
this,  taken  in  connection  with  the  fact  that  the  consideration  paid 
was  an  entire  sum  upon  the  delivery  of  the  deed,  established  the 
intention  of  the  parties. 

But  in  the  case  before  us  there  are  no  words  used  which,  by 
implication,  could  exclude  the  grantor.  There  is  no  sale  or  con- 
veyance, and  no  consideration  paid,  which  could  possibly  be  held 
to  be  the  gross  value  of  the  phosphatic  rocks  in  the  beds  of  the 
navigable  waters  of  the  State. 

It  seems  to  us  that  this  case  falls  precisely  within  the  rulings 
of  Doe  v.  Wood,  2  Barnwell  and  A.,  724. 
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The  grantees,  under  the  act  of  March  Ist,  1870,  can  claim 
nothing,  as  we  said  before,  which  is  not  clearly  granted  by  it. 
They  cannot  take  anything  by  implication.  Nothing  passes  but 
what,  in  explicit  language,  is  given,  and  when  the  intention  of 
the  legislature  is  doubtful,  the  act  must  be  construed  against  the 
grantees. 

We  think  the  injunction  must  be  refused  and  the  bill  dismissed. 


United  States  Circuit  Court,  Eastern  District  of  North  Carolina. 

Duncan  Holmes  &  Carter  Gray  et  als.  v.  W.  P.  Oldham 

et  ais, 

A  bill  of  injunction  will  not  lie  in  the  United  States  Circuit  Coart  to  enjoin 
defendants,  who  are  res^isterins;  officers  and  poll-holders  of  election  in  a 
city  of  a  State,  from  registering  voters  or  holding  an  election  in  pursu- 
ance of  State  legislation  and  municipal  charter. 

In  equity. 

Bill  for  an  injunction. 

BOND,  J. — This  is  a  bill  to  enjoin  defendants,  who  are  regis- 
trars and  poll-holders  of  election  in  the  city  of  Wilmington, 
North  Carolina,  from  registering  voters  or  holding  an  election 
under  an  amended  charter  of  that  municipality  recently  granted 
by  the  legislature. 

The  reason  alleged  by  the  complainant  why  this  remedy  should 
be  given  is  that  the  law  amending  the  former  charter  of  that  city 
is  unconstitutional. 

First.  Because  the  districts  into  which  the  city  is  divided  are 
largely  unequal  in  proportion,  though  they  have  the  same  repre- 
sentation in  the  City  Council,  and  that  this  is  particularly  true  of 
the  colored  population,  which,  in  the  third  district,  is  by  itself  as 
large  as  the  population  of  both  the  other  districts. 

Second.  Because  the  amended  charter  prescribes  other  quali- 
fications for  voters  than  are  prescribed  for  voters  in  the  Constitu- 
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tion  of  the  State,  which  are  particularly  oppressive  to  the  colored 
people. 

Whatever  may  be  said  of  the  propriety  or  impropriety  of  the 
legislature  in  question,  we  are  of  opinion  that  the  remedy  sought 
for  is  not  a  proper  one.  There  is  no  special  wrong  or  irreparable 
damage  alleged  to  be  done  or  threatened  to  the  complainants  in 
person  or  property,  but  the  injury  threatened  is  stated  to  be  the 
fear  of  great  disorder  and  confusion,  which  would  arise  where 
there  were  two  contending  bodies  claiming  to  be  the  Common 
Council,  and  to  be  entitled  to  the  government  of  the  city. 

The  remedy  for  this  is  the  writ  of  quo  warranto^  brought  by 
those  out  of  possession  of  the  office  against  those  who  hold  it, 
and  we  know  of  no  case  where  a  court  of  equity  has  interposed 
by  injunction  to  prevent  an  election  upon  such  general  grounds 
of  fear,  common  to  all  citizens,  even  if  the  law  under  which  it 
was  about  to  be  held  was  clearly  unconstitutional.  As  is  said  by 
the  Supreme  Court  of  the  State  of  Pennsylvania,  in  Smith  and 
McCarty's  6th  Equity  Reports,  "  The  power  ought  to  be  plain 
to  authorize  courts  to  forbid  municipal  elections  when  ordered  by 
the  legislature,"  and  we  may  add,  that  before  they  exercise  it 
there  should  be  some  threatened  irreparable  damage  to  the  person 
or  property  of  those  who  seek  the  remedy. 

If  this  election  be  an  ill^al,  unconstitutional  one,  the  remedy 
by  qtio  warrardo  is  complete.  If  it  be  a  legal  one,  and  the  com- 
plainants or  any  of  the  citizens  are  deprived  of  their  rights  under 
the  fourteenth  or  fifteenth  amendments  of  the  Constitution  of 
the  United  States,  there  is  ample  remedy  in  the  courts,  by  indict- 
ment and  otherwise,  under  the  acts  of  May  30th,  1870,  and  Feb- 
ruary 28th,  1871,  to  punish  the  wrong  done  and  to  restore  the 
rights  of  the  parties. 

We  think  the  injunction  must  be  refused. 
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Vnited  States  CHrcuit  Court,  Eastetm  District  of  Virginiay  at 

Richmondy  November ^  1876. 

Andrew  Rutherglen,  Assignee,  t;.  Samuel  Wolf  et  ah. 

Ex  parte  Max  Cohen. 

The  purchase  of  real  estate  in  Virginia  while  a  suit  relating  to  it  in  pending 
in  a  cnurt  of  the  United  Slntos  is  invalid  a«  against  the  plaintiff  in  such 
suit,  although  the  lU  pendens  be  not  recorded  as  required  by  Section  5, 
Chapter  18*2,  p.  1166,  Virginia  Code  of  1873. 

In  equity. 

On  the  eighth  day  of  November,  1867,  Samuel  Wolf  made  a 
deed,  in  which  his  wife  joined,  conveying  a  lot  of  land  and  house 
in  Petersburg,  to  Eli  Kull,  a  brother-in-law  ;  the  property  being 
alleged  to  have  been  worth  about  $2000,  and  the  purchase  price 
set  forth  in  the  deed  being  )(1700.  Eli  Kull  was  one  of  the 
sons  of  Jacob  Kull,  and  a  member  of  the  firm  of  Jacob  Kull  & 
Sons. 

Shortly  after  this,  Wolf's  stock  of  goods,  worth  some  $6000, 
was  taken  by  process  of  distress  issued  by  the  said  Jacob  Kull 
&  Sons,  the  principal  part  of  which  was  disposed  of  under  that 
process,  but  a  part  of  the  goods  remained 

On  the  4th  of  January,  1868,  Wolf  made  a  trust  deed  for  the 
benefit  of  his  general  creditors,  conveying  the  remnant  of  his 
stock  of  goods  and  the  furniture  in  his  storehouse  for  that  pur- 
pose. 

On  the  22d  of  January,  1868,  he  filed  his  petition  in  bank- 
ruptcy in  the  United  States  District  Court  for  this  district,  and 
Andrew  Rutherglen  was  appointed  his  assignee. 

On  the  11th  of  February,  1869,  the  assignee  filed  his  bill  in 
this,  the  Circuit  Court  of  the  United  States,  against  Kull  and 
others,  charging  that  the  deed  of  November,  1867,  and  the  dis- 
training process  afterwards  instituted  by  Kull  &  Sons,  were 
fraudulent  transactions  as  between  the  bankrupt  and  Kull  & 
Sons,  and  praying  that  the  deed  of  the  house  and  lot  be  set 


Rdtherglen  v.  Wolf.  79 

Opinion  of  the  court. 

aside,  and  that  KuII  &  Sons  be  made  to  account  for  the  goods 
taken  by  them  under  their  process  of  distress. 

On  the  27th  of  April,  1875,  during  the  pendency  of  this  suit, 
Cli  KuU  sold  the  house  and  lot  in  Petersburg  to  Max  Cohen. 

Cohen,  on  the  27th  of  October,  1876,  filed  his  petition  in  this 
C50urt,  in  this  suit  of  The  Assignee  v.  KuU  and  others,  praying 
that  he  might  be  made  a  party  defendant,  which  was  done,  and 
alleging  that  the  said  house  and  lot  had  been  sold  to  him  at  pub- 
lic auction,  after  due  advertisement,  and  publicly  purchased  by 
him  in  good  faith  and  for  full  value,  and  without  notice,  direct 
or  indirect,  in  any  manner  whatever,  of  the  pendency  of  this 
suit,  or  of  any  snit  in  respect  to  the  house  and  lot  in  question,  or 
of  any  defect  in  Kull's  title  to  the  property  ;  and  alleging  also, 
that  no  memorandum  of  lis  pendens  had  been  recorded  by  the 
complainant  in  this  suit  so  as  to  affect  him  with  constructive  no- 
tice thereof.  He  claimed  that,  as  a  purch&ser  in  good  faith  for 
full  value,  without  notice,  and  in  the  absence  of  the  docketing 
of  a  lis  pendens  as  required  by  the  code  of  Virginia,  he  is  not 
bound  by  the  proceedihgs  in  this  court,  and  ought  to  be  protected 
in  his  title  by  the  court,  and  prays  relief  or  remedy. 

The  deed  of  Wolf  to  Eli  Kull  was,  in  due  course,  pronounced 
fraudulent,  null,  and  void,  and  was  annulled  and  released. 

On  a  hearing  of  this  petition  before  Bond,  Ct.  J.,  it  was  ad- 
judged and  decreed,  among  other  things,  that  Max  Cohen  being 
a  pendente  lite  purchaser  of  the  house  and  lot  in  the  bill  men- 
tioued,  from  Eli  Kull  acquired  no  title  thereto  as  against  Wolf's 
assignee  in  bankruptcy,  and  that  the  said  Cohen  do  deliver 
possession  of  the  same  to  the  said  assignee,  the  plaintiff  in  this 
cause* 
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United  Stoics    Oircuit    Court,   Western  District  of    Virginia,  ai 

Lynchburg,  November,  1871. 

James  E.  Tyson  v.  Virginia  &  Tennessee  Railroad 
Company,  Wm.  Mahone,  President,  et  als. 

By  an  act  of  State  legislation,  four  independent  railroad  companies  were 
authorizod  to  be  consolidated  into  one  company^  with  provision?:  looking 
to  the  rights  of  the  stock hoMers  of  each.  Under  this  act,  formal  consoli- 
dtition  was  carried  into  effect,  and  the  charter  and  the  formal  cimsoli- 
dation  had  remained  unimpeHched  for  more  than  a  year.  On  a  bill 
brought  by  an  owner  of  Ave  shares  in  one  of  the  companies  (who  had 
purchased  fifty  additional  shares  after  consolidation),  against  the  presi- 
dent and  directors  of  that  company,  praying  injunctions,  and  aliK>  on 
motion  for  temporary  restraining  orders, 
Held,  that  the  biilmust  be  dismissed  for  want  of  proper  defendants,  especi- 
ally for  not  making  the  president  and  directors  of  the  consolidated 
company  defendants,  and  that  the  temporary  restraining  orders  must  be 
refused. 

In  equity. 

By  an  act  of  the  General  Assembly  of  Virginia,  passed  the 
17th  of  June,  1870,  four  several  railroad  companies,  whose  lines 
stretched  from  Norfolk,  via  Petersburg  and  Lynchburg,  to  Bris- 
tol and  beyond,  were  authorized  to  consolidate  themselves  into 
one  company,  by  the  name  of  the  Atlantic,  Mississippi  and  Ohio 
Railroad  Company,  upon  such  terms  as  the  stockholders  of  each 
company  in  general  meeting  might  agree  upon,  but  with  no 
power  to  compel  any  stockholder  in  any  divisional  company  to 
exchange  his  stock  in  such  company  for  stock  in  the  consolidated 
company.  There  was  a  provision  that  as  to  such  divisional 
stock  as  its  owners  should  refuse  or  fail  to  convert  into  consoli- 
dated stock,  the  divisional  companies  should  retain  their  corpo- 
rate existence,  in  the  stockholders'  meetings  of  which  the  con- 
solidated company  should  vote  upon  stock  which  had  been 
converted  at  a  rate  of  one  vote  for  each  share.  The  conditions 
of  the  act  of  June  17th,  1870,  were  complied  with  fully,  and  the 
consolidated  company  was  formed  in  November,  1870. 

One  of  the  companies  so  consolidated  was  the  Virginia  and 
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Tennessee  Railroad  Company,  whose  line  of  road  extended  from 
Lynchburg  to  Bristol.  The  oommon  president  of  all  four  of  the 
companies,  before  consolidation,  was  William  Mahone,  and  he 
remained  president  of  such  company  afterwards,  and  was  elected 
the  president  of  the  consolidated  company. 

James  E.  Tyson,  of  Baltimore,  was,  before  consolidation,  owner 
of  five  shares  of  stock  in  the  Virginia  and  Tennessee  Company, 
and  refused  to  convert  them  into  the  stock  of  the  consolidated 
company.  After  the  consolidation  had  been  formally  effected, 
he  purchased  additional  fifty  shares  of  the  stock  of  the  Virginia 
and  Tennessee  Company,  from  owners  who  had  refused  to  con- 
vert them  into  shares  of  the  consolidated  company. 

On  the  13th  of  November,  1871,  he  filed  his  bill  in  this  court, 
making  Mahone,as  president  of  the  Virginia  and  Tennessee  Com- 
pany ^  and  his  directors  parties  defendant,  reciting  the  foregoing 
among  other  facts,  charging  that  the  charter  of  consolidation  of 
17th  of  June,  1870,  was  void,  and  conferred  no  legal  authority 
or  power  upon  Mahone  or  his  directors ;  that  the  organization 
of  the  Atlantic,  Mississippi  and  Ohio  Company  was  illegal ;  that 
the  use  of  the  property  of  the  Virginia  and  Tennessee  Company 
in  the  interest  and  under  the  direction  of  the  consolidated  com- 
pany was  ill^al ;  that  said  Mahone  had  become  president  of 
the  Atlantic,  Mississippi  and  Ohio  Company,  and  as  such,  with 
the  direction  of  that  company,  had  executed  a  mortgage  upon 
the  property  of  the  Virginia  and  Tennessee  Company,  and  of 
the  oonnected  companies,  and  were  then  negotiating  a  sale  of 
the  bonds,  for  securing  which  such  consolidated  mortgage  was 
given. 

The  bill  prayed  that  the  act  of  consolidation,  and  the  proceed- 
ings under  it,  should  be  declared  void,  and  the  deed  of  trust 
annulled  and  set  aside ;  and,  at  this  special  term  of  the  court, 
called  to  hear  the  complainant's  motion  after  due  notice,  prayed 
for  a  temporary  injunction  restraining  the  said  Mahone,  presi- 
dent, and  the  directors  of  the  Virginia  and  Tennessee  Company 
from  using  the  property  of  said  company  in  the  interests  of  the 
consolidated  company,  and  from  proceeding  further  with  the 
sale  of  bonds  under  the  consolidated  mortgage,  etc. 

6 
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BOND,  Ct.  J. — ^The  court  has  listened  with  great  interest  to 
the  argument  of  counsel  in  this  cause,  and  hesitates  to  express 
any  opinion  until  it  has  had  opportunity  to  examine  the  large 
number  of  authorities  to  which  they  have  been  referred. 

[The  court  here  gave  its  reasons  for  thinking  the  Atlantic, 
Mississippi  and  Ohio  Railroad  should  be  a  party.] 

Nevertheless  so  great  pecuniary  interests  are  involved  in  this 
suit,  and  the  danger  of  loss  to  one  of  the  parties,  at  least  if  the 
proper  persons  were  made  parties,  would  be  so  serious  and  im- 
mediate, that  the  Courtis  inclined  at  once  to  determine  the  motion 
before  it  without  attempting  to  decide  any  of  the  other  questions 
affecting  complainant's  rights,  which  have  been  elaborately  ar- 
gued, and  which  will  be  more  directly  before  the  court  at  the 
final  hearing  of  the  cause. 

What  the  court  is  now  asked  to  do  is  to  enjoin  these  new  de- 
fendants, provided  they  are  made  parties,  as  they  should  be,  by 
a  preliminary  injunction,  from  proceeding  to  execute  any  of  the 
powers  and  franchises  alleged  to  be  granted  to  them  by  the  act 
of  17th  June,  1870,  pending  the  suit. 

This  is  to  invoke  the  extraordinay  power  of  this  court,  which 
ought  not  to  be  exercised  unless  the  injury  threatened  the  com- 
plainant be  immediate,  serious,  and  irreparable;  and  not  then, 
if  the  damage  to  the  defendants  is  likely  to  be  greater  than  that 
of  complainant,  and  equally  immediate,  serious,  and  irreparable. 

It  seems  to  the  court  that  the  complainant  has  neither  of 
these  reasons  for  asking  the  court  to  exercise  this  power  in  his 
behalf. 

Whatever  has  been  done  by  the  defendants  respecting  the 
stock  or  property  of  the  Virginia  and  Tennessee  Railroad  Com- 
pany was  done,  or  was  contemplated  to  be  done,  twelve  months 
before  the  complainant  purchased  his  stock  in  the  road,  and  the 
former  owner  of  his  shares  was  a  participant  in  part  of  the  pro- 
ceedings which  led  to  defendants'  action.  Complainant  had  tall 
notice  of  what  defendants  were  about  to  do,  and  if,  under  these 
circumstances,  he  purchased  his  stock  in  the  Virginia  and  Ten- 
nessee Railroad  Company,  he  voluntarily  put  his  interest  in 
jeopardy,  and  cannot  call  upon  the  court  to  exercise  its  extraor- 
dinary powers  to  protect  him,  pending  a  suit  to  determine  his 
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jeoparded  rights,  which  had  been  in  danger,  if  at  all,  twelve 
months  before  he  voluntarily  purchased  them. 

It  is  manifest  to  the  court  that  the  danger  of  loss  to  defend- 
ants in  case  the  court  should  exercise  the  power  invoked,  if  at 
the  final  hearing  its  judgment  should  be  for  defendants,  is  likeljr 
to  be  more  serious  and  irreparable  than  any  possible  loss  to  com- 
plainant. 

Credit  is  adelicate  thing.  Confidence  in  the  power  and  right 
of  defendants  to  make  the  pledges  they  have  made  to  raise  the 
money  authorized  by  the  act  of  June  17th,  1870,  is  absolutely 
necessary  to  the  success  of  the  loan. 

In  this  suit  defendants  have  at  stake  millions  of  dollars,  while 
the  complainant,  at  the  commencement  of  the  action,  had  but  five 
shares  of  stock,  which  he  alleges  in  his  bill  are  in  immediate 
danger  of  depreciation  in  value  by  defendants'  conduct,  which 
danger  was  not  great  enough  to  prevent  his  purchasing  fifty 
shares  more  since  the  suit  began. 

Under  these  circumstances  the  court  is  of  opinion  that  the 
complainant  has  no  right  to  ask  the  court  to  exercise  this  extra- 
ordinary power. 

Whatever  rights  or  interests  the  complainant  may  have  are  in 
no  danger  of  great  or  irreparable  loss. 

They  may  be  fully  determined  and  secured  at  the  final  hear- 
ing, without  the  aid  of  a  preliminary  injunction,  and  the  court 
will  refuse  the  motion. 

RIVES,  Dt.  J. — This  cause  cannot  now  be  heard  by  us  in 
the  breadth  and  to  the  extent  in  which  the  pleadings  and  argu- 
ments of  counsel  have  claimed  our  attention. 

The  necessary  parties  are  not  here.  We  have*  no  other  parties 
before  us  but  a  solitary  shareholder  as  complainant,  and  his  com- 
pany and  its  president  as  defendants.  Nevertheless  the  rights, 
the  acts,  the  lawful  existence  of  another  corporation,  namely,  the 
Atlantic,  Mississippi  and  Ohio  Bailroad  Company,  have  been 
the  chief  theme  of  discussion  by  counsel  on  both  sides,  and  the 
principal  topic  of  complaint  on  the  part  of  the  complainant.  Yet 
this  company  has  not  been  made  a  party  by  this  bill,  nor  any 
officer  thereof,  in  his  character  as  such.     The  president  of  it  is 
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indeed  a  party,  but  wholly  in  his  character  as  president  of  the 
Virginia  and  Tennessee  Company,  or  else  as  an  individual,  unit- 
ing in  himself  the  presidency  of  both  companies,  but  nowhere  in 
the  bill  called  to  account  as  the  president  of  the  consolidated  com- 
pany. 

The  corporation,  thus  overlooked  as  a  party  in  these  proceed- 
ings, is  a  most  important  one  in  the  legislation  of  the  State,  both 
as  regards  the  magnitude  of  its  enterprise,  the  amount  of  its  capi- 
tal, the  munificence  of  the  State  towards  it,  and  the  policy  which 
it  established. 

It  was  created  as  a  means  of  uniting  in  one  organization  four 
distinct  lines  of  railroads,  having  one  common  object  of  attract- 
iog  to  our  seaboard  the  trade  of  the  West. 

Its  claims  and  rights,  therefore,  cannot  be  impleaded  in  a  con- 
troversy confined  to  one  of  these  four  companies,  and  a  member 
of  it  The  great  object  of  this  suit  is  to  assail  the  validity  of  the 
charter  of  the  Atlantic,  Mississippi  and  Ohio  Railroad  Company, 
«f  a  large  loan  recently  effected  by  its  president,  and  of  a  mort- 
gage to  secure  it,  and,  further  still,  to  arrest  and  defeat  the  n^o- 
tiation  and  sale  of  the  bonds  of  the  company,  based  upon  this 
mortgage.  And  the  only  pretext  offered  for  this  by  the  bill 
consists  of  the  allegation  that  all  this  proceeds  from  the  acts  of 
William  Mahone,  the  president  of  the  Virginia  and  Tennessee 
Company,  and,  as  such,  constituting  a  breach  of  trust  towards  the 
complainant.  But  the  mortgage,  when  exhibit43d  in  this  cause, 
is  shown  not  to  proceed  from  William  Mahone,  as  president  of 
the  Virginia  and  Tennessee  Company,  but  from  William  Ma- 
hone, as  President  of  the  Atlantic,  Mississippi  and  Ohio  Com- 
pany. It  purports  on  its  face  to  be  a  deed  of  this  company  alone. 
It  would,  therefore,  be  out  of  the  power  of  this  court,  under  the 
state  of  parties,  to  adjudicate  the  questions  raised  in  argument, 
or  to  grant  an  injunction  calculated  to  restrain  a  corporation  or 
its  officers  who  are  strangers  to  this  suit. 

This  defect  is  patent.  It  is  sufficient  to  justify  a  refusal  of 
the  preliminary  injunction  asked  for.  Nevertheless  it  has  not 
been  availed  of  by  the  able  counsel  for  the  defendant.  They 
have  vied  with  the  counsel  on  the  other  side  in  the  elaborate 
presentation  of  the  vital  questions  growing  out  of  the  act  of  the 
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17th  June,  1870.  This  defect  can  be  readily  cured  by  amend- 
ment, and  with  opinions  already  matured  upon  the  instructive 
arguments  we  have  heard,  we  may  incur  the  repetition  of  the 
discussion,  and  be  more  regularly  required  to  decide  the  issues 
that  have  been  made  before  us.  Without  prejudice,  therefore, 
to  any  future  rehearing  of  the  cause,  when  more  regularly  ma- 
tured, I  seem  invited,  by  the  course  of  counsel,  at  this  time  to 
indicate  my  conclusions  from  the  learned  and  protracted  debate 
we  have  heard.  In  an  inferior  court  like  this  it  may  be  of  use 
in  shaping  the  courae  of  counsel,  and  narrowing  the  scope  of  their 
inquiries.  Great  public  interests  are  also  at  stake  in  this  litiga- 
tion, and  any  opinions  from  the  bench  that  may  have  the  effect 
of  composing  this  strife,  disembarrassing  a  great  public  work  of 
suits,  and  defining  the  rights  of  private  corporators  connected 
therewith,  are  not  improper  on  an  occasion  like  this,  but,  on  the 
contrary,  calculated  to  subserve  a  good  end.  Under  this  impres- 
sion, I  proceed  to  give  briefly  the  opinions  to  which  I  have  been 
led  by  a  careful  consideration  of  the  topics  that  have  been  so  ably 
discussed  before  the  court. 

The  chief  reclamation  in  this  cause,  the  gravamen  of  the  com- 
plaint, is,  that  the  act  of  June  the  17th,  1870,  commonly  called 
the  Act  of  Consolidation,  operated  a  diversion  of  plaintiff's 
shares,  profits,  and  franchises  from  the  object  to  which  they  were 
pledged  by  his  charter,  to  a  different  enterprise,  in  which  he  was 
not  bound  nor  willing  to  embark.  From  the  numerous  authori- 
ties that  have  been  cited  to  us  I  deduce  this  leading  principle — 
that  a  charter  involves  two  contracts  :  Fii^sty  on  the  part  of  the 
State,  as  to  the  nature  and  limits  of  its  grants ;  aecmxdj  as  between 
the  corporators  themselves,  binding  them  collectively  and  singly 
by  its  terms.  The  j)erpetual  obligation  of  the  first  was  affirmed 
in  the  great  Dartmouth  College  case.  That  decision  has  not 
been  impugned,  nor  its  authority  shaken,  by  the  prevailing  spirit 
of  change  and  progress.  On  the  contrary,  it  has  led  to  the  now 
common  reservation  in  charters,  of  the  power  to  repeal,  alter,  or 
amend.  In  our  general  act  of  1837  it  takes  the  form  of  a  privi- 
lege to  modify,  alter,  or  amend,  so  far  as  not  to  affect  the  rights 
of  property.  This  legislative  reservation  clearly  pertains  to  the 
first  contract.     The  second  one  existing  between  the  corporators 
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is  without  its  purview,  because  that  is  proteet<»d  by  a  constitu- 
tional guarantee,  which  forbids  its  impairment  by  the  State,  either 
in  the  form  of  law  or  comstitution.  Hence  I  infer  that  any  law 
which  enters  within  the  pale  of  a  charter,  and  violates  the  con- 
tract subsisting  between  the  corporators,  by  committing  them  or 
diverting  their  assets  to  any  new  work  not  embraced  by  their 
charter,  is  void,  because  subversive  of  the  contract  between  them- 
selves, and  therefore  obnoxious  to  the  constitutional  restriction. 
In  such  a  case  restraint  by  writ  of  injunction  is  appropriate,  be- 
cause it  secures  to  a  dissentient  stockholder  his  full  measure  of 
protection  under  the  constitution,  both  State  and  Federal.  Any 
such  abuse  of  the  charter  may  also  be  corrected  by  the  judicial 
application  of  the  doctrine  of  "  vMra  vires.''  From  this  reason- 
ing, therefore,  it  follows  that  the  legislature  cannot  avail  of  this 
reserved  power  to  free  people  of  the  obligation  of  their  contracts. 
All  it  is  intended  for  is  to  allow  succeeding  legislatures  to  limit, 
alter,  or  modify  previous  grants  by  the  State  of  its  public  fran- 
chises, and  can  of  necessity  have  no  operation  upon  the  iixterior 
contract  existing  in  the  body  of  the  charter  between  it«  mem- 
bers. 

Does  the  act  of  17th  June,  1870,  militate  against  the  princi- 
ples thus  announced  ?  Does  it  infringe,  alter,  or  pervert  the 
rights  of  the  shareholders  in  the  original  companies  having  sev- 
erally charge  of  this  continuous  railway  through  the  State?  Does 
it  con8o/ic{afe  these  companies  against  the  will  of  even  a  minority 
of  the  stockholders  ? 

The  fundamental  provision  of  this  act  gives  the  negative  to 
these  questions.  In  the  first,  leading  section  of  the  act,  no  one 
share  of  the  original  pre-existing  companies  can  be  subscribed 
to  or  merged  in  the  stock  of  the  new  company,  or  otherwise  ac- 
quired by  it,  except  upon  the  agreement  of  the  shareholder. 
With  this  distinct  and  unqualified  stipulation  before  us,  we  are 
challenged  with  a  bare  parenthetical  implication,  growing  out  of 
the  eighth  section,  to  the  effect  that  these  pre-existing  companies 
are  to  be  extinct  upon  their  abandonment  by  a  majority  of  the 
stockholders  in  each.  This  is  but  a  cursory  implication.  How 
it  came  to  be  made,  or  with  what  purpose  it  was  expressed, 
whether  by  way  of  inducement,  suggestion,  or  coercion,  is  scarcely 
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worthy  of  inquiry  in  my  view ;  it  is  reprobated  by  the  whole 
structure  of  the  law.  Though  termed  an  act  of  consolidation, 
it  does  not  of  itself  operate  as  such.  It  stamps  on  its  frontlet 
and  recognizes  to  its  extremest  limit  the  right  of  each  and  every 
st<ickholder  in  the  pre-existing  companies,  and  actually  preserves 
their  organizations  so  long  as  there  are  any  to  cling  to  them. 
True,  it  does  not  make  ultimate  provision  for  the  case  of  stock- 
holders who  may  not  choose  to  cast  their  shares  into  the  new 
concern.  In  other  States,  it  seems,  provision  is  made  for  ascer- 
taining by  commission  the  value  of  such  shares,  and  providing 
for  their  ademption  by  the  payment  of  such  values.  This  ul- 
terior arrangement  was  doubtless  not  made  by  this  act,  because 
of  the  confidence  entertained  by  the  legislature  that  in  view  of  the 
great  liberality  of  the  State  in  the  endowment  of  this  new  com- 
pany, and  the  attractive  policy  and  advantages  of  its  charter, 
everything  necessary  or  desirable  would  best  be  accomplished  by 
treaty  and  agreement  between  the  companies  and  private  stock- 
holders, whose  interests  were  so  perfectly  akin  to  each  other.  At 
any  rate,  the  dissentient  stockholder  is  safe  under  the  provisions 
of  this  act.  Nothing  can  be  done  with  his  share  or  franchise 
without  his  assent.  It  is  "  so  nominated  in  the  bond.''  If  he 
has  not  been  fairly  dealt  with  in  the  past,  he  has  rights  of  con- 
tract by  common  law  ;  he  can  enforce  them  at  law  or  in  equity, 
as  he  may  choose  to  assert  his  claim.  It  is  the  manifest  interest 
of  all,  and  especially  the  duty  of  the  great,  overshadowing  cor- 
poration— the  Atlantic,  Mississippi  and  Ohio  Company — to  seek 
and  effect  an  early  settlement  with  all  and  each  of  the  share- 
holders in  the  original,  outlying,  and  now  nearly  extinct  com- 
panies, so  as  to  be  able  to  prosecute,  with  unity  of  effort  and 
design,  their  important  undertaking  under  one  charter,  and  under 
the  cheering  auspices  of  a  contented  public,  and  a  scrupulous 
regard  for  the  rights  of  all  who  have  had  a  share,  however 
small,  in  these  works.  But  if,  perchance,  injury  has  been  done 
or  is  apprehended  by  dissentient  stockholders,  it  does  not  present 
a  case  for  injunction ;  it  can  he  adequately  redressed  by  damages; 
they  can  always  demand  and  have  a  fair  and  just  account  of 
their  corporate  assets,  and  full  satisfaction  for  their  stock.  But 
the  action  now  asked  against  this  company  is  a  far  different  case. 
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If  you  now  arrest  them  in  the  negotiation  of  their  loans,  yoo 
give  a  fatal,  incurable  stab  to  their  credit  and  works.  An  in- 
junction against  them  at  this  time  would  bean  irreparable  injury. 
The  apprehension  of  it  at  any  future  time,  and  in  a  perfected 
state  of  the  pleadings,  is  so  grave  a  matter  as,  in  my  opinion,  to 
require  the  intimation  now  thrown  out  to  counsel,  that  they  are 
not  likely  hereafter,  when  they  have  been  made  proper  parties 
to  their  bill,  to  get  this  court  to  intervene  in  this  form  of  a  pre- 
liminary injunction. 

The  view  I  have  thus  taken  of  the  charter  of  the  Atlantic, 
Mississippi  and  Ohio  Company  frees  it  of  the  constitutional  ob- 
jections urged  against  its  validity.  I  have  but  little  doubt  these 
objections  were  present  to  the  minds  of  the  framers  of  this  law 
when  they  drafted  it.  They  have  accordingly  steered  clear  of 
them.  It  was  not  enforced  consolidation.  It  was  not  a  diver- 
sion of  corporate  property  or  franchises  to  a  new  undertaking 
not  in  the  terms  or  contemplation  of  the  original  charter.  It 
was  a  tentative  measure  toward  consolidation.  Its  success  ail 
rested  on  the  voluntary  action  of  the  stockholders  of  the  separate 
companies.  The  State  set  the  example  of  transferring  its  shares 
and  bonds  to  the  new  company  for  a  moderate  consideration,  and 
upon  terms  of  long  and  generous  indulgence.  This  example, 
combined  with  obvious  considerations  of  private  interest  and 
public  policy^  was  reasonably  counted  on  as  means  to  lead  the 
private  stockholders  out  of  the  old  companies  into  the  new  all- 
embracing  company,  and  thus  to  bring  about  the  final  abandon- 
ment of  the  old  antagonizing  charters  for  the  one  common  har- 
monizing charter  for  all.  Nor  has  the  event  disappointed  this 
reliance.  We  are  told  that  nearly  all  of  the  individual  stock- 
holders in  three  of  these  companies,  and  upwards  of  8000  out  of 
1 2,000  in  the  Virginia  and  Tennessee,  have  taken  refuge  under  the 
late  comprehensive  charter  of  June  17th,  1870.  Doubtless  this 
process  of  transfer  is  still  going  on,  and  will  continue  to  go  on. 
Until  it  18  completed  in  the  way  designed  by  law,  the  courts 
will  be  open  to  adjust  and  liquidate  the  claims  of  all  dissentient 
stockholders.  In  this  very  case,  the  bill  may  be  amended  and 
prosecuted  as  an  original  one,  to  give  the  complainant  the  benefit 
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of  any  accounts  he  may  choose  to  call  for,  and  the  relief  to  which 
he  may  show  himself  entitled. 

The  concession  is  due  to  the  minority  of  stockholders,  how- 
ever small.  Their  rights  are  to  be  respected.  However  obstinate 
they  may  be  in  resisting  overtures  to  subscribe  their  stock  to 
the  new  company,  no  one,  under  the  terms  of  this  act,  can  de- 
mand a  reason  of  them.  "  Voluntas  stat  pro  ratione,*^  But  I 
would  not  be  understood  as  precluding  the  courts,  on  a  proper 
case  made,  from  interposing  their  rightful  authority  to  settle  these 
obstructing  claims,  and  to  remove  out  of  the  way  a  grand  im- 
provement ordained  by  the  legislative  will,  rights  unreasonably 
withheld,  and  admitting  of  just  and  full  compensation. 

While  I  thus  state  the  case,  and  construe  the  rights  of  the 
minority,  I  must  add  that  the  majority  have  rights  equally  clear 
and  indisputable,  aud  among  these  I  reckon  the  right  to  abandon 
and  forsake  their  separate  charters,  and  betake  themselves  to  a 
common  one  more  to  their  liking.  The  mode  of  exercising  this 
right  has  been  appointed  by  the  act  of  17th  of  June,  1870. 
That  is  essentially  the  aim,  the  scope,  the  effect,  the  operation  of 
this  act.  It  does  nothing  more.  It  is  permissive,  not  manda- 
tory. As  the  means,  therefore,  of  accomplishing  in  the  given 
emergency  a  public  policy  agreeable  to  the  legislature,  and  pro- 
motive of  that  unity  and  harmony  which  it  aimed  to  introduce 
in  the  conduct  and  completion  of  this  work,  I  am  free  to  say 
that  I  can  conceive  of  no  measure  to  this  end  less  liable  to  con- 
stitutional objections  than  the  act  in  question.  I  cannot,  there- 
fore, refrain  from  imparting  at  this  stage  of  the  proceedings  these 
my  strong  convictions  to  the  counsel,  whose  opposing  views  on 
this  subject  I  have  studiously  considered  and  patiently  weighed. 
As  they  have  on  both  sides  discussed  these  questions,  I  shall 
not,  I  hope,  be  accused  of  rashly  prejudging  them.  But  at  the 
same  time,  I  beg  to  assure  them  of  my  readiness  to  reopen  the 
discussion  at  any  future  stage  of  this  cause,  when  fully  matured 
as  to  all  proper  parties,  and  invoke  their  assistance  in  a  review 
of  these  opinions,  with  a  full  purpose  on  my  part  to  discard  the 
bias  of  all  preconceived  opinions  as  becoming  the  bench,  where 
the  pride  of  opinion  should  always  yield  to  better  thought,  more 
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patient  investigation,  and,  above  all,  to  the  honest  and  brave 
pursuit  of  truth  and  justice. 

John  B.  Baldwin  and  John  W.  Daniel,  appeared  as  counsel 
for  the  complainant;  and  James  A.  Jones,  W.  W.  Crump,  Robert 
W.  Hughes,  and  James  C.Taylor,  Attorney-General  of  Virginia, 
for  the  defendants. 


United  States  Oirciiit  Courts  District  of  Maryland,  at  BaUimore, 

December,  1862. 

The  City  op  Wheeling  v.  The  Mayor  and  City  Council 
OF  Baltimore,  The  Baltimore  &  Ohio  R.  R.  Co.  et  als. 

The  power  of  the  United  States  Circuit  Courts  to  issue  the  writ  of  mandnmui 
is  confined  to  those  causes  in  which  it  may  be  necessary  to  the  ex- 
ercise of  their  jurisdiction,  and  therefore  such  court  may  entertain  a  bill 
in  chancery,  in  cases  where  mandamus  would  be  an  ample  remedy  in  a 
State  court,  if  it  is  not  a  necessary  remedy  in  the  United  States  Court- 
Where  an  incorporated  company  would  be  the  proper  complainant  in  a  chan- 
cery suit,  but  refuses  or  elects  not  to  bring  the  suit  when  required  by  a 
stockholder  to  do  so,  and  the  controversy  is  between  different  classes  of 
its  stockholders,  a  court  will  entertain  a  bill,  brought  by  a  stockholder, 
to  settle  su3h  controversy. 
If  a  company  be  incorporated  by  two  States,  a  citizen  of  one  of  the  States 
may  sue  it  in  a  United  States  court  in  the  other  State  in  which  it  is  in- 
corporated. 
Corporations  have  no  other  power  than  such  as  are  expressly  granted  by  their 
charter,  or  as  are  necessary  to  curry  into  effect  the  powers  expressly 
granted. 
Under  the  charter  of  the  Baltimore  and  Ohio  Railroad,  granted  in  1826,  and 
the  subsequent  acts  of  the  legislature  supplemental  thereto,  no  express 
authority  was  given  the  city  of  Baltimore  to  appoint  directors  to  repre- 
sent an  increase  of  stock  derived  from  a  stock  dividend,  and  therefore 
an  appointment  by  the  city  of  four  new  directors  to  represent  stock  so 
derived,  was  held  to  be  illegal. 

In  equity. 

This  bill  is  filed  by  the  city  of  Wheeling,  as  a  stockholder  in 
the  Baltimore  and  Ohio  Railroad  Company,  on  behalf  of  itself 
and  all  others  of  the  private  stockholders  who,  being  entitled, 
shall  come  in  and  contribute  to  the  cost  of  this  proceeding. 
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After  alluding  to  the  original  act  of  incorporation  of  said  Bal- 
timore and  Ohio  Railroad  Company,  the  bill  states  that  by  the 
second  section  of  said  original  charter,  the  said  city  of  Baltimore 
was  authorized  to  sul)scribe  for  5000  shares  of  stock  in  said  cor- 
poration, and  that  by  a  resohition  of  the  mayor  and  city  coun- 
cil of  Baltimore,  approved  on  the  20th  of  March,  1827,  the 
mayor  was  authorized,  in  pursuance  of  said  act,  to  subscribe  in 
the  name  of  the  said  mayor  and  city  council  for  the  said  5000 
shares,  and  did  so  subscribe. 

That  afterwards,  by  an  act  of  the  General  Assembly  of  Mary- 
land, passed  at  December  session,  1835,  chapter  127,  the  said 
mayor  and  city  council  were  authorized  to  subscribe  for  30,000 
shares  of  stock  in  said  company,  in  addition  to  the  subscription 
previously  made  by  it,  and  above  mentioned  ;  and  that  by  a  reso- 
lution of  the  mayor  and  city  council  aforesaid,  approved  17th 
of  March,  1836,  the  mayor  was  authorized,  in  pursuance  of  said 
last-mentioned  act,  to  subscribe  for  the  said  additional  30,000 
shares,  and  did  so  subscribe.  That  the  said  35,000  shares,  so 
authorized  to  be  subscribed  for  by  the  acts  aforesaid,  are  all  the 
shares  in  said  company  which  the  said  mayor  and  city  council 
of  Baltimore  have  subscribed  for  to  the  capital  stock  of  said 
company,  and  that  the  said  mayor  and  city  council  hold  no  other 
shares  in  the  capital  stock  of  said  company  as  subscribed  for  to 
it,  except  the  35,000  shares  aforesaid. 

That  on  the  17th  day  of  December,  1856,  the  said  Baltimore 
and  Ohio  Bailroad  declared  an  extra  dividend  of  30  per  cent,  on 
the  capital  stock  of  the  company,  payable  on  or  after  the  12th 
January,  1857,  to  all  stockholders  holding  stock  on  tlie  22d  day 
of  December,  1856,  in  certificates  of  indebtedness,  bearing  an  in- 
terest from  the  1st  day  of  June,  1857,  of  six  percent,  per  annum, 
payable  half-yearly  on  the  1st  day  of  December  and  June,  in 
each  year,  until  the  1st  day  of  June,  1862,  inclusive,  after  which 
last-mentioned  date,  by  the  terms  of  the  resolution  declaring  said 
dividend,  the  said  certificates  of  indebtedness  should  be  converted 
into  the  stock  of  the  said  company  at  par. 

That  the  whole  number  of  shares  of  stock  in  the  said  com- 
pany, on  the  22d  day  of  December,  1856,  was  101,102  of  which 
number  on  that  day  59,246  shares  were  held  by  the  private  stock- 
holders in  said  company. 
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And  that  on  the  said  last-mentioned  day,  the  said  mayor  and 
city  council  of  Baltimore  held  and  owned  no  other  stock  in 
said  company  except  the  35,000  shares  which  had  been  subscribed 
for  by  them  as  aforesaid. 

That  the  certificate  for  the  portion  of  the  extra  dividend  above 
mentioned,  belonging  to  the  said  mayor  and  city  council  of  Bal- 
timore, for  and  in  respect  of  its  said  35,000  shares,  was  duly 
delivered  to  them,  and  the  interest  thereon  paid  up  to  the  1st  of 
June,  1862,  inclusive,  since  which  time,  viz.,  on  the  26th  day  of 
June,  1862,  the  said  certificate  has  been  converted,  pursuant  to 
its  terms  and  the  tenor  of  the  dividend  resolution,  into  stock  of 
the  said  company,  amounting  to  one  million  and  fifty  tliousand 
dollars,  and  that  said  stock  was  not  subscribed  for  by  the  said 
mayor  and  city  council,  or  acquired  by  it  in  any  other  way 
than  as  heretofore  detailed,  viz.,  as  the  fruit  and  dividend  of  its 
35,000  subscribed  shares  aforesaid.  And  it  prays  for  an  injunc- 
tion against  the  mayor  and  city  council  of  Baltimore  to  restrain 
them  from  Rp()ointing  any  persons  as  directors  of  the  Baltimore 
and  Ohio  Railroad  Company  for  or  in  behalf  or  in  virtue  of  the 
stock  in  said  company,  acquired  by  them  as  and  for  a  dividend 
under  the  extra  dividend  resolution  passed  by  said  company  on 
the  17th  December,  1856,  and  that  existing  appointments  of  any 
persons  as  such  directors  may  be  annulled  and  declared  void,  and 
that  John  A.  Thompson,  Henry  S.  Hunt,  Aaron  Fenton,  and 
John  Dennison  may  be  enjoined  from  taking  their  seats  as  di- 
rectors at  the  board  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany, or  acting  in  any  way  as  such  directors  by  virtue  of  their 
appointment  made  by  the  mayor  and  city  council  of  Baltimore, 
on  the  2d  and  3d  days  of  October,  1862,  and  that  the  said  Bal- 
timore and  Ohio  Railroad  Company  may  be  enjoined  from  per- 
mitting or  suffering  the  said  persons  from  taking  seats  at  its  board 
or  acting  in  any  way  as  directors  under  any  appointments  made 
or  that  may  be  made  by  the  mayor  and  city  council  of  Balti- 
more, in  virtue  of  the  stock  so  acquired  by  them  as  a  dividend 
under  the  extra  dividend  resolution  aforesaid.  An  answer  has 
been  filed  by  the  mayor  and  city  council  of  Baltimore,  and  also 
by  Messrs.  Thompson,  Fenton,  Dennison,  and  Hunt,  the  direc- 
tors appointed  by  the  said  city  in  October  last.     These  gentlemen 
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adopt  the  answer  of  the  corporation,  which  is  at  great  length, 
and  present  several  defences  to  the  relief  sougltt  by  the  complain- 
ant. The  Baltimore  and  Ohio  Railroad  Company  have  not 
answered  the  bill. 

The  corporation  claims  the  right  to  appoint  these  four  addi- 
tional directors  by  virtue  of  the  7th  sec^tion  of  the  act  of  Mary- 
land of  1826,  ch.  123  (the  original  act  of  incorporation  of  the 
Baltimore  and  Ohio  Railroad  Company),  and  upon  the  construc- 
tion of  this  act  the  merits  of  tills  controversy  depend. 

GILES,  J. — Independent  of  the  merits  of  this  controversy, 
several  objections  have  been  taken  by  the  learned  counsel  for  the 
defendants  to  the  right  of  the  complainant  to  the  relief  sought 
by  this  bill.  And  I  shall  discuss  them  in  the  order  in  which 
they  were  noticed  by  the  counsel  for  complainant — and  first,  that 
the  proper  remedy  in  this  case  is  a  mandamus  which  can  give 
full  and  adequate  relief  if  complainant  is  entitled  to  any ;  and 
that  equity  will  never  interfere  by  injunction  where  there  is 
full  and  adequate  relief  in  a  court  of  law.  I  grant  that  if  this 
were  a  case  in  one  of  the  courts  of  our  State,  the  objection  would 
be  unanswerable.  The  courts  of  the  State,  having  full  iK)wer  to 
gi'ant  a  mandamus  where  such  a  remedy  is  appropriate  and  ade- 
quate to  give  the  relief  sought,  would  not  and  ought  not  to  inter- 
fere by  the  exercise  of  its  equity  jurisdiction,  which  supposes  that 
the  party  has  no  adequate  relief  at  law. 

But  how  stands  the  matter  in  a  court  of  the  United  States  ? 
By  the  14th  section  of  the  Judiciary  Act  of  1789,  chap.  20,  it  is 
enacted  ''  that  all  the  beforementioned  courts  of  the  United  States 
shall  have  power  to  issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law."  It  is  under  that  part 
of  thesection  I  have  italicized  that  the  courts  of  the  United  States 
derive  their  authority  to  issue  a  mandamus.  It  is  only  in  cases 
where  it  is  necessary  to  the  exercise  of  their  respective  jurisdictions. 
One  of  the  learned  counsel  for  the  defendants  contended  that  it 
was  within  the  true  meaning  of  this  section,  when  the  mandamus 
was  issued  in  a  case  over  which  the  courts  of  the  United  States 
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had  jurisdiction,  from  the  character  of  the  parties  to  it,  or  other- 
wise— although  the  mandamus  might  have  been  the  original  pro- 
cess in  the  case.  But  this  is  no  longer  an  open  question  in  this 
court.  The  Supreme  Court  has  decided  in  7  Cranch,  504,  that 
the  power  in  the  Circuit  Courts  to  issue  the  writ  of  mandamus 
is  confined  exclusively  to  those  cases  in  which  it  may  be  neces- 
sary to  the  exercise  of  their  jurisdiction.  And  they  held  that  the 
Circuit  Court  did  not  possess  the  power  to  issue  the  writ  in  that 
case,  which  was  a  motion  to  issue  a  mandamus  to  a  register  of  a 
land  office  in  Ohio.  I  understand  this  decision  as  construing  the 
14th  section  of  the  act  of  1789  to  give  the  power  to  issue  the  writ 
of  mandamus  only  in  aid  of  a  judgment  of  the  Circuit  Court. 

And  this  is  made  clear  by  reference  to  the  cases  of  MoOury 
v.  SiUiman,  6  Wheaton,  598;  FendaU  v.  The  United  States,  12 
Peters,  617;  Wayman  v.  Southard^  10  Wheaton,  22;  and  The 
Board  of  Commissioners  of  Knox  County  v.  Aspinwall  and  others y 
24  Howard,  384.  In  McClury  v.  Silliman,  Justice  Johnson,  de- 
livering the  opinion  of  the  Supreme  Court,  says:  "It  is  now 
contended  that  as  the  parties  to  this  controversy  are  competent  to 
sue  under  the  eleventh  section,  being  citizens  of  different  States, 
this  is  a  case  within  the  provisions  of  the  fourteenth  section, 
and  the  Circuit  Court  was  vested  with  the  power  to  issue  this 
writ,  under  the  description  of  *  a  writ  not  specially  provided  for 
by  statute,^  but  'necessarj-  for  the  exercise  of  its  jurisdiction.'*' 
This  is  the  ground  taken,  as  I  understand,  by  the  counsel  in  this 
case.  Justice  Johnson  says :  "  The  fourteenth  section  of  the  act 
under  consideration  could  only  have  been  intended  to  vest  the 
power  now  contended  for  in  cases  where  the  jurisdiction  already 
exists,  and  wh^re  it  is  to  be  courted  or  acquired  by  means  of 
the  writ  proposed  to  be  sued  out."  And  the  Supreme  Court  in 
sustaining  the  writ  of  mandamus  issued  by  the  Circuit  Court  for 
the  District  of  Columbia,  in  the  case  of  Kendall  v.  The  United 
States^  did  it  upon  the  ground  that  that  court  was  vested  with 
broader  power  and  jurisdiction  in  this  respect  than  are  vested  in 
the  Circuit  Courts  of  the  United  States  in  the  several  States.  I 
am  of  opinion,  therefore,  that  this  objection  is  not  valid. 

The  second  objection  urged  by  the  defendant's  counsel  is,  that 
the  bill  should  have  been  filed  in  the  corporate  name  of  the  "Bal- 
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timore  and  Ohio  Railroad  Company/'  and  that  this  is  not  one  of 
those  cases  in  which  a  private  stock hohler  has  the  right  to  insti- 
tute proceedings  in  his  own  name. 

Now  the  bill  alleges  "that  the  said  company  in  its  corporate 
capacity  has  made  no  defense,  nor  taken  any  steps  in  denial  of 
the  pretensions  aforesaid  of  the  said  city  of  Baltimore,  although 
re8i)ectfully  requested  to  do  so  by  your  orator,  which  through  its 
counsel  addressed  to  the  president  antl  directors  of  said  company 
the  two  notes,  copies  of  which  are  herewith  filed,  to  neither  of 
which  has  any  answer  been  made;  and  that  your  orator  has 
reason  to  apprehend,  and  does  apprehend  and  charge,  that  the 
said  company  does  not  intend  to  initiate  any  proceedings  in  the 
premises,  but  means  to  leave  the  private  stockholders  to  defend 
themselves."  The  failure  of  the  company  to  reply  to  the  two 
notes  of  the  complainant's  counsel,  and  to  file  an  answer  to  this 
bill;  shows  clearly  that  this  charge  of  the  bill  is  true.  And  in- 
asmuch as  the  facts  of  the  case  show  that  there  are  three  classes 
of  stockholders  in  the  Baltimore  and  Ohio  Railroad  Company 
vrhose  interests  in  reference  to  this  controversy  are  in  conflict, 
there  is  wisdom  in  the  course  pursued  by  the  president  and  di- 
rectors of  the  company.  They  could  not  with  propriety  take 
sides  with  either  class  of  stockholders.  For  this  reason,  if  for 
none  other,  the  private  stockholders  should  be  permitted  to  file 
a  bill  in  their  own  name,  to  have  this  controversy  between  them- 
selves and  the  other  stockholders  of  the  company  finally  decided, 
and  to  obtain  such  relief  in  the  premises  to  which  they  may  show 
themselves  entitled. 

But  I  consider  this  case  within  the  spirit  of  the  decisions  made 
in  the  two  cases  referred  to  in  the  argument,  viz.,  Campbell  &  Voss 
V.  Poultnej/f  EUicott  &  Company  and  The  Union  Bank,  in  6  Gill 
and  Johnson,  102,  and  Dodge  v.  Wookey,  18  Howard,  344. 
Whenever  the  course  pursued  by  the  corporate  body  would 
amount  to  a  breach  of  trust,  or  be  a  violation  of  the  chartered 
rights  of  the  stockholders,  and  there  exists  no  adequate  remedy 
at  law,  a  court  of  equity  will  interfere,  and  its  powers  may  be 
put  in  motion  by  a  single  shareholder,  though  it  is  usual  for  him 
to  act  for  himself  and  all  the  other  stockholders  similarly  situ- 
ated who  will  come  in  and  contribute  to  the  expense  of  the  suit 


96    City  op  Wheeling  v.  The  Mayor  op  Baltimore,  etc. 

opinion  of  the  court. 


Much  stronger,  however,  is  the  claiDi  of  this  complainant  to  be 
permitted  to  institute  these  proceedings  in  its  .own  name,  as  I 
have  shown  that  the  corporation  which  represents  all  its  share- 
holders could  not  with  propriety  institute  this  proceeding. 

The  third  objection  is  to  the  jurisdiction  of  the  court.  It  is  con- 
tended by  the  defendant's  counsel,  that  inasmuch  as  the  charter  of 
the  Baltimore  and  Ohio  Railroad  was  confirmed  by  the  legislature 
of  Virginia,  said  company  became  a  corporation  of  that  State; 
the  complainant,  which  is  also  a  corporation  of  Virginia,  cannot 
institute  any  proceeilings  against  the  said  railroad  company  in 
this  court.  But  this,  too,  is  no  longer  an  open  question,  the  very 
point  having  been  decided  by  the  Supreme  Court  in  the  case  of 
Marshall  v.  The  Baltimore  and  Ohio  Railroad  Company y  1 6  How- 
ard, 314.  Marshall  was  a  citizen  of  Virginia,  and  as  such  sued 
the  Baltimore  and  Ohio  Railroad  Company  in  this  court,  and  the 
Supreme  Court  held  that  the  suit  was  properly  instituted. 

Having  thus  disposed  of  the  objections  to  the  character  and 
form  of  this  bill,  and  to  the  nature  of  the  relief  sought  by  it,  I 
now  come  to  the  merits  of  this  controversy.  The  corporation  of 
Baltimore  claim  that  they  have  the  right,  as  the  owner  of  the 
stock  which  has  accrued  to  them  by  virtue  of  the  extra  dividend 
resolution,  to  appoint  four  additional  directors  in  said  company. 
And  the  counsel  for  the  city  claim  this  by  virtue  of  the  7th 
section  of  the  original  charter  of  the  Baltimore  and  Ohio  Rail- 
road Company.  So  much  of  that  section  as  relates  to  this  sub- 
ject is  in  the  following  words:  ''And  be  it  enacted,  that  to 
continue  the  succession  of  the  president  and  directors  of  said 
company,  twelve  directors  shall  be  chosen  annually,  on  the  sec- 
ond Monday  of  October  in  every  year,  in  the  city  of  Baltimore, 
by  the  stockholders  of  said  company,  and  that  the  State  of  Mary- 
land and  the  city  of  Baltimore  may  each  appoint  one  additional 
director  of  said  company  for  every  twenty-five  hundred  shares 
of  stock  of  said  company  by  them  respectively  owned  at  the  time 
of  such  election,  but  shall  not  be  permitted  to  vote  upon  their 
stock  in  the  election  of  the  directors  by  the  stockholders  in  gen- 
eral meeting."  And  that  part  of  the  2d  section  of  said  act  to 
which  I  shall  have  occasion  to  refer,  is  in  the  following  words: 
''That  the  capital  stock  of  the  Baltimore  and  Ohio  Railroad 
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Company  shall  be  three  millions  of  dollars,  in  shares  of  one  hun- 
dred dollars  each,  of  which  ten  thousand  shares  shall  be  reserved 
for  subscription  by  the  State  of  Maryland,  and  five  thousand  by 
the  city  of  Baltimore,  for  the  space  of  twelve  months  after  the 
passage  of  this  act  by  the  legislature  of  Maryland,  and  the  re- 
maining fifteen  thousand  shares  may  be  subscribed  for  by  any 
other  corporation  or  by  individuals/' 

The  11th  section  of  the  act  is  as  follows:  '^That  if  any  of  the 
fifteen  thousand  shares  of  the  capital  stock  of  the  said  cdmpany^ 
DOt  reserved  to  the  city  of  Baltimore  or  the  State  of  Maryland^ 
shall  remain  unsubscribed  until  the  organization  of  the  said  com- 
pany, or  if  the  shares  of  the  capital  stock  hereinbefore  reserved  for 
the  said  State  or  city,  or  any  part  of  them,  shall  not  be  subscribed 
by  the  said  State  or  city  respectively  during  the  time  for  which 
such  stock  is  reserved  for  them,  in  either  case  the  president  and 
directors  of  the  said  company,  or  a  majority  of  them,  shall  have 
power  to  open  books,  and  receive  subscriptions  to  any  of  the 
capital  stock  of  said  company  which  may  thus  remain  unsub- 
scribed for,  or  to  sell  and  dispose  of  such  unsubscribed  stock 
ibr  the  benefit  of  the  company,  for  any  sum  not  under  its  par 
value,"  etc. 

Under  this  act  the  city  subscribed  for  the  five  thousand  shares 
reserved  for  her  within  the  time  specified,  and  appointed  two  di- 
rectors, and  has  appointed  them  annually  ever  since,  as  she  has 
never  parted  with  the  said  stock.  The  only  ether  subscription 
the  city  has  ever  made  to  the  Baltimore  and  Ohio  Kailroad,  was 
a  subscription  made  in  1836,  of  thirty  thousand  shares,  by  virtue 
of  the  authority  given  to  the  city  by  the  act  of  Assembly  of  1835, 
ch.  127.  The  1st  section  authorized  the  city  to  subscribe  to  the 
capital  stock  of  the  Baltimore  and  Ohio  Railroad  Company  any 
amount  not  exceeding  three  millions  of  dollars  over  and  above 
the  sums  heretofore  subscribed  by  them.  And  the  4th  section  of 
said  act  authorized  the  city  to  appoint  an  additional  director  for 
every  five  thousand  shares  of  the  stock  of  the  said  company  for 
\ihich  the  city  might  subscribe  in  pursuance  of  that  act,  and 
which  shall  be  owned  by  the  city  at  the  time  of  the  annual  elec- 
tion, with  this  proviso  at  the  end  of  said  section:  '^Provided  that 
nothing  herein  contained  shall  be  taken  to  impair  the  right  which 
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the  city  has  to  have  two  directors  of  the  said  company  for  the 
five  thousand  shares  already  held  by  it,  whether  it  should  make 
the  subscription  hereby  authorized  or  not,  nor  in  any  event  to 
have  more  than  twelve  directors  of  said  company.'^ 

Now  it  is  contended  that  the  authority  of  the  city  to  appoint  a 
director  for  every  two  thousand  five  hundred  shares  of  stock 
owned  by  said  city,  at  any  election,  is  not  to  be  limited  to  the 
five  thousand  shares  which  the  city  was  authorized  to  subscribe 
for  by  the  second  section  of  said  original  act,  but  was  an  author- 
ity to  appoint  an  additional  director  for  any  two  thousand  five 
hundred  shares  which  the  said  city  might  subscribe  for  or  pur- 
chase at  any  future  time.  Now  this  construction  would  be  plaus- 
ible if  the  city  possessed  the  authority,  in  1826,  to  subscribe  for 
this  or  any  other  railroad  stock,  independent  of  any  special  grant 
of  power  or  authority  from  the  legislature.  The  counsel  for 
the  city  contend  that  it  had  such  power  by  virtue  of  the  general 
authority  contained  in  the  first  section  of  its  charter  (act  of  1796, 
ch.  68),  "<o  purchase  and  hold  real,  personal,  and  mixed  properttjy 
and  to  dispose  of  the  same /or  the  benefit  of  the  city"  Now  it  is 
admitted  that  if  you  cannot  find  this  power  for  the  city  in  its 
charter,  it  does  not  exist.  For  corporations  (and  in  this  aspect 
there  is  no  difference  between  municipal  and  other  corporations) 
have  no  other  powers  than  such  as  are  expressly  granted,  or  such 
as  are  necessary  to  carry  into  effect  the  powers  expressly  granted. 
As  authorities  upon  this  point,  if  any  are  wanted  to  sustain  so 
clear  a  proposition,  I  refer  to  the  following  cases:  Perin  v.  Giesa- 
peake  and  Delaware  Canal  Company,  9  Howard,  184 ;  The  Mayor 
and  City  Council  of  Baltimore  v.  Hughes,  1  Gill  and  Johnson, 
481 ;  Cohen  v.  State  of  Virginia,  6  Wheaton,  264;  Neu)  London 
v.  Brainard  and  others,  22  Connecticut,  555;  Beatty  v.  Knowler, 

4  Peters,  152;  Tlie  CUy  of  Lafayette  v.  Core,  5  Indiana,  38; 
Hodges  v.  The  CUy  of  Buffalo,  2  Denis,  112;  Kane  v.  Mayor 
and  City  Cowncil  of  Baltimore,  15  Maryland,  247.     The  case  in 

5  Indiana  was  very  similar  to  this  case.  The  city  of  Lafayette 
had  undertaken  to  issue  bonds  to  aid  in  the  construction  of  a 
railroad,  relying  upon  the  authority  given  to  it  in  its  charter  to 
create  a  debt  to  a  limited  amount,  but  the  court  decided  that  the 
authority  to  create  a  debt  was  limited  to  a  debt  to  carry  out  the 
objects  specified  in  the  charter. 
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I  hold  it  to  be  very  clear,  therefore,  that  the  authority  to  the 
city  in  the  1st  section  of  its  charter  to  purchase  real,  personal, 
and  mixed  property,  is  limited  to  the  purchase  of  such  as  may 
be  necessary  for  the  purposes  of  the  corporation,  such  as  houses 
for  its  public  offices  to  be  held  in,  and  furniture  to  fit  them  up, 
or  to  such  as  may  be  necessary  to  enable  the  city  to  execute  the 
powers  conferred  upon  the  said  corporation  by  the  8th  section  of 
said  act  of  1796.  And  I  am  sustained  in  this  view  by  the  acts  of 
the  city  and  the  legislature  of  this  State  from  1826  to  the  pres- 
ent time.  The  city  has  never  subscribed  to  any  work  of  internal 
improvement  without  seeking  a  special  authority  from  the  legis- 
lature of  the  State  for  that  purpose.  This  is  a  legislative  inter- 
pretation of  the  city  charter  for  a  period  of  sixty-six  years.  To 
some  of  these  laws  I  will  now  refer. 

The  act  of  1831,  ch.  214,  section  2,  gave  to  the  city  the  author- 
ity to  aid  in  the  construction  of  any  useful  public  work  author- 
ized by  any  law  of  the  State  to  the  extent  of  $1,000,000. 

Act  of  1835,  ch.  395,  gave  authority  to  the  city  to  subscribe 
for  such  part  of  the  capital  stock  of  the  Maryland  Canal  Com- 
pany, and  the  Baltimore  and  Ohio  Railroad  Company,  as  shall 
not  be  subscribed  by  individuals. 

Act  of  1853,  ch.  269,  gave  authority  to  the  city  to  aid  in  the 
construction  of  the  Pittsburg  and  Connellsville  Railroad. 

Act  of  1854,  ch.  260,  section  4,  authorized  the  city  to  sub- 
scribe to  the  Susquehanna  Railroad  Company,  and  the  acts  of 
1826  and  1835,  to  which  I  have  referred  in  a  former  part  of  this 
opinion. 

The  city  having  then  no  power,  in  1826,  to  subscribe  for  shares 
in  the  Baltimore  and  Ohio  Railroad  Company  but  what  that  act 
in  its  2d  section  gave,  must  not  the  authority  given  to  the  city  in 
the  7th  section  to  appoint  one  director  for  each  two  thousand  five 
hundred  shares  by  it  owned,  be  limited  to  appoint  directors  for 
that  five  thousand  shares,  and  for  none  other?  They  could  sub- 
scribe for  no  further  shares  without  a  new  grant  of  power  from 
the  legislature;  and  we  see  that  when  the  legislature  made  a 
new  grant  of  power  in  1835,  they  fixed  a  new  basis  of  represen- 
tation in  the  board  of  directors,  and  authorized  the  city  to  ap- 
point an  additional  director  for  each  five  thousand  shares  of  stock 


100  City  of  Wheeling  v.  The  Ma  yob  op  Baltimore,  etc. 

opinion  of  the  court. 

by  the  city  subscribed  under  the  act.  Now  the  proviiso  of  the  ith 
section  of  that  act  has  been  much  relied  upon  to  warrant  a  differ- 
ent construction  of  the  act  of  1826.  I  remark,  in  the  first  place, 
that  the  act  of  1835  is  a  special  act  to  give  authority  to  the  city, 
and  is  not  a  supplement  to  the  charter  of  the  railroad;  and 
although  by  the  railroad  receiving  the  city's  subscription,  they 
were  bound  to  admit  the  six  directors  for  whose  appointment 
that  act  provided,  yet  that  act  no  further  bound  the  railroad 
company,  or  altered  in  any  other  manner  the  chartered  rights  of 
the  railroad.  Besides,  the  office  of  a  proviso  is  almost  univer- 
sally to  limit,  and  not  to  enlarge  power. 

The  power  now  claimed  for  the  city  must  be  found,  if  it 
exists  at  all,  in  the  7th  section  of  the  act  of  1826.  It  will  be 
observed  that  it  was  optional  with  the  city  whether  it  would 
subscribe  for  any  amount  of  stock  under  that  act,  and  the  l^is- 
lature  contemplated  a  contingency  of  that  kind  when,  in  the  lltb 
section,  it  provided  for  a  sale,  etc.,  of  such  part  of  the  stock  re- 
served for  the  city  as  it  might  decline  to  subscribe  for  within  the 
time  specifiecl.  It  was  the  same  contingency,  or  a  sale  of  her 
stock  after  subscription  by  the  city,  that  the  legislature  evidently 
had  in  view  when  they  used  the  word  "owned^'  in  the  7th  sec- 
tion. I  am  therefore  of  opinion  that  the  city  has  no  legal  author- 
ity'to  appoint  these  four  additional  directors,  and  if  the  act  of 
1835  had  not  contained  the  authority  to  appoint  the  six  directors 
as  provided  in  the  4th  section,  no  such  right  would  have  existed 
in  the  city.  This  extra  dividend  stock  has  been  issued  by  the 
president  and  directors  of  the  Baltimore  and  Ohio  Kailroad  Com- 
pany to  fund  the  certificates  of  indebtedness  which  had  been 
given  to  the  stockholders  of  said  company  for  net  profits  bor- 
rowed from  them  from  time  to  time,  and  was  the  exercise  of  a 
power  clearly  granted  by  the  13th  section  of  the  charter.  It  is, 
then,  so  many  new  shares  added  to  the  capital  stock  of  the  com- 
pany, with  only  such  privileges  as  belonged  to  the  original  cap- 
ital stock,  and  not  having  the  special  privilege  or  restriction  in 
reference  to  that  part  belonging  to  the  State  and  city  which  the 
legislature  thought  proper  to  grant  and  impose  in  the  7th  sec- 
tion of  the  original  charter.  I  will  therefore  grant  the  injunction 
for  which  tiie  complainant  has  prayed  in  his  bill. 
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VnUed  States  Circuit  Qmrt,  District  of  Maryland,  March,  1869. 

S.  M.  Shoemaker  v.  The  National  Mechanics'  Bank. 
Same  v.  The  National  Union  Bank. 

Where  the  answer  to  a  bill  praying  an  injunction  denies  all  the  material 
allegMtions  of  the  bill,  a  preliminary  injunction  will  be  refused. 

A  national  bank  has  the  right  to  make  loans  on  the  negotiable  notes  of  per- 
Bonit  or  firms  secured  by  stock  and  bonds  of  marketable  value  as  col- 
lateral ;  and  on  a  bill  praying  an  injunction  against  such  a  practice,  the 
prayer  will  be  refused. 

In  equity. 

GILES,  J.— This  bill  is  not  filed  to  have  the  charter  of 
defendant  as  a  national  bank  declared  void  for  the  causes 
mentioned  in  the  53d  section  of  the  act,  to  provide  a  national 
currency,  etc.,  passed  June  3d,  1864.  This  would  not  be  the  ap- 
propriate proceeding  for  such  a  purpose,  TJiat  could  only  be 
accomplished  by  a  suit  instituted  by  the  Comptroller  of  the  Cur- 
rency. But  this  is  a  bill  filed  by  one  of  the  stockholders  in  the 
National  Mechanics'  Bank  of  this  city,  to  restrain  the  president 
and  directors  of  the  said  bank  from  pursuing  a  course  which,  he 
alleges,  is  a  violation  of  the  requirements  of  their  charter  under 
the  said  act,  and  by  which  they  are  wasting  the  assets  of  said 
bank,  to  the  loss  and  injury  of  the  complainant,  and  its  other 
stockholders.  The  motion  for  this  injunction  has  been  heard  on 
bill  and  answer.  The  principle  now  almost  universally  recog- 
nized, is,  that  where  the  answer  denies  all  the  circumstances  upon 
which  the  equity  of  the  bill  is  founded,  the  court  will  refuse  the 
-writ  of  injunction. 

Such  being  the  object  of  the  bill,  if  its  all^ations  were  ad- 
mitted by  the  answer,  or  proved  on  final  hearing  to  the  satisfac- 
tion of  the  court,  it  would  be  its  duty  to  restrain  the  officers  of 
the  said  bank  from  any  further  misapplication  of  its  funds,  which 
might  result  from  any  act  not  warranteil  by  its  charter,  or  which 
would  amount  to  a  breach  of  trust. 

This  is  dear,  from  the  decision  of  the  Supreme  Court,  in  the 
case  of  Dodge  v.  Woolsey,  18  Howard,  341.     In  that  case  the 
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court  says :  "  It  is  now  no  longer  doubted,  either  in  England  or 
the  United  States,  that  courts  of  equity  in  both  have  jurisdiction 
over  corporations,  at  the  instance  of  one  or  more  of  their  mem- 
bers, to  apply  preventive  remedies  by  injunction  to  restrain  those 
i^ho  administer  them  from  doing  acts  which  would  amount  to  a 
violation  of  charter,  or  to  prevent  any  misapplication  of  their 
capitals  or  profits  which  might  result  in  lessening  the  dividends 
of  stockholders,  or  the  value  of  their  shares,  as  either  may  be 
protected  by  the  franchise  of  a  corporation,  if  the  acts  intended 
to  be  done  create  what  is  in  the  law  denominated  a  breach  of 
trust/' 

It  becomes  necessary,  therefore,  to  carefully  examine  the  bill 
and  answer.  The  bill,  that  we  may  learn  what  are  the  facts 
which  it  sets  forth,  and  on  which  it  claims  the  equitable  inter- 
ference of  the  court,  and  the  answer,  that  we  may  see  if  these 
facts  are  admitted  or  denied.  Now  there  are  many  things  stated 
in  the  bill  and  replied  to  in  the  answer,  with  which  we  have 
nothing  to  do  on  this  motion.  Whether  the  loan  to  Bayne,  by 
the  defendant,  was  made  under  such  circumstances  as  will  render 
the  officers  who  made  it  responsible  to  the  stockholders  for  any 
loss  the  bank  may  incur  therefrom,  can  only  be  answered  when 
this  case  comes  before  the  court  on  final  hearing.  And  it  may 
be  doubtful  whether  such  question  could  even  be  decided  on  the 
pleadings  in  this  case ;  it  would  seem  to  require  a  bill  to  be  filed 
against  the  officers  who  made  the  loan  individually.  This  is  a 
bill  against  the  bank  in  its  corporate  capacity.  The  allegations 
on  which  the  preliminary  injunction  is  asked  are  the  following: 
"That  in  violation  of  said  express  prohibition,  and  in  violation 
of  the  trust  as  aforesaid  confided  to  its  officers,  the  said  bank  and 
its  officers  lent  to  Bayne  and  Bayne  &  Co.,  of  the  funds  or 
capital  of  said  bank,  from  time  to  time,  divers  sums  of  money, 
in  the  whole  largely  exceeding  one-tenth  of  the  capital  stock  of 
said  bank  actually  paid  in,  and  that  for  many  months  the  amount 
of  money  so  loaned  exceeded  $300,000."  And  it  is  further 
alleged,  that  said  loans  were  made  upon  collateral  security  of 
stock,  etc.,  some  of  which  were  spurious,  and  that  among  these 
were  1250  shares  purporting  to  be  the  stock  of  the  Washington, 
Georgetown  and  Alexandria  Railroad  Company,  a  corporation 
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i^'hich  thd  bill  charged  never  had  any  legal  existence,  etc.  And 
that  said  bank  is  joining  in  the  prosecution  of,  or  has  been  made 
party  to  certain  suits,  touching  or  concerning  the  interests  of  said 
railroad  company. 

It  also  charges  that  the  said  defendant,  by  its  officers  and 
agents,  hath  offered  to  pay  into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia,  the  sum  of  $20,0C0 
of  the  funds  of  said  bank  in  a  cause  therein  pending,  in  which 
the  said  bank  has  no  interest  whatever,  and  to  which  it  is  not  a 
party,  and  did  actually  pay  in  said  cause  $200  fees  to  commis- 
sioners, and  did  actually  pay  $100  to  trustees  of  Bayne  4;  Co. 
upon  some  illegal  and  unauthorized  agreement  as  to  said  securi- 
ties taken  by  them  from  Bayne,  and  that  they  are  negotiating  for 
and  ofiering  to  expend  the  money  and  funds  of  said  bank  in  and 
about  the  repairs  and  reconstruction  of  the  bridge  of  the  said 
railroad  company  across  the  Potomac  River,  in  which  said  bank 
has  no  sort  of  interest,  and  cannot  legally  have  any ;  said  bridge, 
it  is  estimated,  will  cost  over  $100,000  to  repair.  And  it  con- 
cludes with  a  prayer  that  the  said  bank,  its  officers,  agents,  and 
attorneys,  may  be  restrained  from  further  prosecuting  or  defend- 
ing any  one  or  more  of  said  suits  at  the  cost  or  charge,  or  in  the 
name  of  said  bank. 

The  answer  admits  that  Bayne  &  Co.  did  pledge  with  its 
cashier,  early  in  the  month  of  February,  1866,  as  collateral  se- 
curity for  its  money  loaned  and  advanced  to  said  firm,  1250  shares 
of  the  capital  stock  of  said  railroad  company  of  the  par  value  of 
$100  each,  and  that  the  trustees  of  Bayne  &  Co.  did,  subse- 
quently, for  $100,  assign  all  the  equity  of  redemption  to  said 
Btock  to  the  cashier  of  this  defendant. 

It  also  admits  that,  as  a  holder  of  stock  of  the  said  railroad 
company,  it  did  agree,  with  certain  stockholders  of  said  company^ 
to  advance  a  portion  of  the  sum  of  $20,000,  which  was  offered 
to  be  paid  into  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  in  a  cause  in  which  the  said  rail- 
road company  and  others  were  defendants,  and  Adams  Express 
Company  was  complainant,  to  abide  the  decision  of  said  cause, 
with  the  purpose  of  preventing  the  said  railroad  from  passing 
into  the  hands  of  a  receiver,  to  be  appointed  by  the  said  court; 
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but  said  offer  was  refused  by  said  court,  and  no  money  w&s  paid 
€H]  account  thereof,  and  that  this  defendant  was  to  have  been 
adequately  secured  if  said  money  had  been  actually  advanced, 
and  that  it  did  advance  about  $40,  part  of  defendant's  commis- 
sioners' fees  in  said  cause.  And  this  defendant  denies  that  it  is 
negotiating  or  offering  to  expend  its  money  or  funds  in  the  repair 
and  reconstruction  of  tlie  railroad  bridge  across  the  Potomac.  It 
also  denies  that  it  or  any  other  of  its  officers,  at  the  time  stock 
was  issued  in  the  name  of  its  cashier,  or  previous  thereto,  had 
any  knowledge  or  good  reason  to  believe  that  the  said  railroad 
company  had  no  legal  existence,  or  that  the  certificates  were 
fraudulently  issued,  but  that  as  late  as  May,  1866,  the  stock  of 
the  said  railroad  company  was  held  and  esteemed  as  a  valuable 
stock  at  par,,  or  over  par,  and  that  as  late  as  the  middle  of  May, 
1866)  large  loans  were  effected  upon  the  pledge  of  its  certificates 
^  stock  at  or  about  par. 

Now  the  only  fact  admitted  in  the  answer  pertinent  to  the 
present  inquiry  is^  that  the  said  defendant  did  receive  from  Bayne 
&  Co.  a  pledge  of  the  railroad  stock  as  coUaieral  security  for 
loans  made  to  said  firm,  and  tliat  said  bank  is  now,  in  company 
with  other  stockholders  of  said  railroad,  engaged  in  suits,  upon 
whose  final  decision  depend  the  very  existence  of  said  road  and 
the  value  of  its  stock.  Will  these  facts  warrant  the  granting  of 
a  preliminary  injunction  ?  Now  the  granting  or  refusing  of  an 
injunction  is  a  matter  resting  in  the  sound  discretion  of  a  court 
©f  equity.  It  is  one  of  the  highest  powers  confided  to  a  court  of 
equity,  and  its  exercise  ought^  therefore,,  to  be  guarded  with  ex- 
treme caution,  and  the  remedy  applied  only  in  very  clear  cases. 

As  to  the  first  charge  in  this  bill  against  the  defendant,  in 
veference  to  the  amoant  loaned  to  Bayne  &  Co.,  in  violation  of 
the  29th  seetion  of  the  act  of  Congress,  passed  June  3d,  1864 
(under  which  act  the  defendant  became  a  national  bank),  I  would 
only  say  that  the  loan  made  under  such  circumstances  is  not  void ; 
it  can  be  enforced  as  any  other  loan  made  by  the  bank.  This, 
I  apprehend,  is  clear  from  the  fact  that  Section  29  provides 
no-  penalty  for  its  violation,  and  Section  53  of  the  same  act,  for 
all  violations  of  the  provisions  of  the  same  act,  provides  two 
penalties;,  first^a  forfeiture  of  the  privileges  and  franchises  of 
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the  said  bank  derived  from  the  said  act,  to  be  adjudged  iu  a  suit 
brought  for  that  purpose  in  the  Federal  court;  and  second,  a 
personal  liability  by  every  officer  of  a  bank  who  participated  in 
or  assented  to  such  violation  for  all  damages  which  the  bank 
may  sustain  in  consequence  thereof.  Indeed,  this  clause  was  not 
pressed  in  the  very  able  argument  of  the  learned  counsel  who 
dosed  on  behalf  of  complainant.  The  point  so  forcibly  made 
by  him  was  that  the  defendant  was  prohibited  by  its  charter  from 
making  this  loan  on  a  pledge  of  stock,  and  if  so,  no  title  to  this 
stock  passed  from  Bayne  &  Co.  to  the  defendant.  Clearly  if  the 
defendant's  title  to  this  stock  depended  on  a  purchase  as  an  in- 
vestment by  it,  such  purchase  would  be  beyond  its  corporate 
powers,  and  void.  The  learned  counsel,  however,  contended 
that  by  the  true  construction  of  the  eighth  section,  this  loan  was 
not  embraced  among  the  enumerated  powers  of  the  bank,  "  that 
no  loans  are  valid  except  those  on  personal  security."  The  lan- 
guage of  that  section  is,  "and  exercise  under  this  act  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business 
of  banking  by  discounting  and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,  and  other  evidences  of  debt;  by  re- 
ceiving deposits,  by  buying  and  selling  exchange,  coin,  and  bul- 
lion, by  loaning  money  on  personal  security,  by  obtaining,  issu- 
ing, and  circulating  notes  according  to  the  provisions  of  this 
act." 

I  understand  that  the  language  I  have  quoted  contains  five 
distinct  grants  of  power,  and  that  no  one  grant  is  a  limitation  on 
any  other.  By  the  first,  the  bank  is  authorized  to  discount  prom- 
issory notes,  drafts,  bills  of  exchange,  and  other  evidences  of 
debt;  second,  to  receive  deposits;  third,  to  buy  and  sell  ex- 
change, coin,  and  bullion ;  fourth,  to  loan  money  on  personal 
property  (I  understand  by  this,  or  any  other  personal  security 
than  is  mentioned  in  the  first  grant);  fifth,  to  obtain,  issue,  and 
circulate  the  national  currency.  If  I  am  right  in  this  construc- 
tion, then  the  loan  to  Bayne  &  Co.  was  authorized  by  the  said 
section,  as  the  charge  in  the  bill  is  that  the  loans  to  Bayne  &  Co. 
were  made  upon  paper  evidences  of  debt  upon  bonds,  notes, 
check.s,  etc.,  and  upon  collateral  security  of  stocks,  etc.,  and  the 
answer  states  that  the  stock  in  said  railroad  was  pledged  with  its 
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cashier  as  collateral  security  for  its  money  loaned.  If  collateral 
security,  then  collateral  to  the  personal  responsibility  of  Bayne 
&  Co.  on  the  notes,  checks,  and  bills  of  exchange  cashed  for  said 
firm  by  this  defendant;  collateral  security  in  bank  phraseology 
means  some  security  additional  to  the  personal  obligation  of  the 
borrower.  But  admit  that  this  construction  is  doubtful,  it  is  not 
so  doubtful  as  that  construction  which  would  limit  the  banks  to 
the  power  of  loaning  money  only  on  personal  security,  and  deny 
to  them  the  power  of  taking  a  pledge  of  stock  as  collateral  secu- 
rity for  notes  or  bills  of  exchange  cashed  by  them.  As  I  said 
before,  a  court  of  equity  should  never  grant  a  preliminary  injunc- 
tion in  a  doubtful  case.  However,  I  have  no  doubt  that  the 
taking  this  collateral  security  from  Bayne  &  Co.  was  a  valid 
transaction,  and  whether  it  will  ever  avail  the  defendant  anything 
will  depend  upon  the  decision  of  those  tribunals  before  whom  is 
now  pending  the  question  of  the  validity  of  the  charter  of  the 
said  railroad  company  and  the  character  of  its  stock.  The  pre- 
liminary injunction  asked  for  in  this  case  is  refused.  For  authori- 
ties to  sustain  the  view  I  have  taken  of  the  law  governing  this 
case,  I  refer  to  the  following  cases :  Bates  &  Hinen  v.  Th^  Bank 
of  the  State  of  Alabama^  2  Alabama  Rep.,  462 ;  Magruder  and 
others  v.  ITie-  State  Bank,  8  Arkansas,  9 ;  Bank  of  Middleburg  v. 
Bingham,  33  Vermont,  636 ;  Farmers^  Bank  v.  BuexJiard,  33 
Vermont,  348 ;  and  Rock  River  Bank  v.  Sherwoody  10  Wiscon- 
sin, 230. 


Circuit  Court  of  the   United  States  for  the  Eastern  District  of 

Virginia,  May,  1877. 

Kinney  v.  Allen  &  Co.* 

The  numerical  pymbol  },  printed  in  large,  bold,  red  cbaracterB,  in  a  certain 
form  and  style,  had  been  used  since  1S73  by  the  comftlainant  as  one  of 
his  trade-marks  on  the  packages  and  boxes  of  certain  classes  of  cigarettes 
manufactured  by  him,  and  was  registered  in  the  United  States  Patoni 


*  This  report  of  this  case  is  derived  from  The  American  Law  Times  Re- 
porU,  Vol.  IV,  No.  6,  p.  268. 
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OfSce  in  June,  1875.  This  symbol  was  originally  employed  to  indicate 
the  idea  that  the  cigarettes  were  composed  of  two  kinds  of  tobacco  in 
the  proportion  of  half  and  half;  but  except  so  far  as  it  indiratea  this 
idea,  which  it  does  not  really  exfvresa^  it  is  a  merely  arbitrary  device. 
Oo  a  bill  brought  to  enjoin  against  another's  use  of  this  symbol :  Heltl^  that 
the  complainant  hnd  not  a  ritfht  to  the  exclusive  use  of  the  numerical 
character  },  written  in  any  ordinary  mnnner;  but  that  he  had  a  right 
to  the  exclusive  use  of  it  in  the  particular  form,  size,  color,  and  style  in 
which  he  had  used  and  registered  it. 

In  equity. 

This  was  a  suit  to  restrain  the  infringement  of  a  trade-mark. 
The  trade-mark  consisted  of  a  representation  of  one-half,  and  had 
been  duly  registered  in  the  Patent  Office  of  the  Uniteil  States, 
pursuant  to  the  Revised  Statutes.  The  following  is  a  fac-simile 
of  it  as  shown  by  the  proofs : 

Other  facts  are  set  forth  in  the  opinion. 


Cox  &  Cox y  for  complainant. 

The  defences  relied  upon  are  as  follows:  (1.) 
That  the  symbol  is  not  a  trade-mark  t>ecause  it  is 
composed  of  numerals.  (2.)  That  the  symbol  is  not  a  trade- 
mark because  it  is  descriptive.  (3.)  That,  even  if  the  symbol  is 
a  trade-mark,  it  has  not  been  infringed,  because  the  res{K>ndent's 
labels  as  wholes  are  entirely  unlike  complainant's. 

1.  A  numeral  or  numerals  may  be  used  for  a  trade-mark. 

That  a  word  or  wonls  may  be  employed  as  a  trade-mark  has 
long  been  settled  law.  It  is  submitted  that  it  necessarily  follows 
that  a  numeral  or  numerals  may  be.  A  word  is  the  expression  of 
a  concept  or  idea.  The  word  "ten"  and  the  numeral  10  are 
essentially  the  same  as  vehicles  of  a  concept.  They  are  unlike 
only  as  "idem"  and  "same"  are  unlike.  "1805  Brandy" 
would  not  be  sustained  for  the  same  reason  that  "Eighteen  Hun- 
dred and  Five  Brandy"  would  not;  because  both  would  neces- 
sarily express  a  fact  concerning  the  date  of  production  of  the 
article.  But  "Five  Fifty-five  Brandy"  would  be  good  in  law, 
and  for  the  same  reason  "  555  Brandy"  would,  it  is  submitted, 
be  open  to  no  objection.  And,  it  may  be  added,  if  a  manufac- 
turer used  "  555 "  for  one  quality,  "  666  "  for  another,  and  "  777  " 
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for  a  third,  they  would  all  be  equally  valid  as  arbitrary  expres- 
sions of  an  idea.  As  far  as  any  principle  is  involved,  therefore, 
there  is  no  difference  between  numerals  and  words. 

The  adjudged  cases  are  to  the  effect  that  numerals  may  be  em- 
ployed as  trade-marks.  Gillott  v.  Esterbrook,  47  Barb.,  455; 
Dawes  &  Fanning  Case^  Dec.  Com.  Pat.,  1872. 

2.  The  symbol  as  used  by  the  complainant  is  not  descriptive. 

The  evidence  shows  that  it  has  been  used  upon  cigarettes  made 
of  two  and  three  kinds  of  tobacco.  Its  office  is  the  same  as  that 
of  any  other  brand  or  trade-mark.  The  complainant  manufac- 
tures a  "St.  James,"  which  is  made  of  one  kind  or  mixture  of 
tobacco ;  a  "  Caporal,"  which  is  made  of  another  kind  or  mix- 
ture ;  an  "Alexis,"  which  is  made  of  another  kind  or  mixture, 
and  so  on.  One  of  the  incidental  qualities  of  each  of  these 
different  designations  is  that  it  signifies  a  particular  kind  of  to- 
bacco or  mixture.  "  St.  James"  has  been  applied  to  a  cigarette 
of  perique ;  "  Caporal  "  to  a  cigarette  of  perique  and  Virginia ; 
and  "Alexis  "  to  a  cigarette  of  other  tobaccos.  Because  these 
terms  have  been  so  applied,  and  have,  when  used  on  cigarettes  of 
Kinney's  manufacture,  a  distinct  and  indisputable  reference  to 
the  ingredients  of  which  the  cigarettes  are  composed,  they  are 
none  the  less  valid  trade-marks.  Because  "  St.  James  "  has  been 
invariably  and  continuously  used  on  perique  cigarettes  by  Kin- 
ney, and,  as  used  by  him,  is  synonymous  with  perique,  it  by  no 
means  follows  that  others  may  use  "  St.  James  "  upon  perique 
cigarettes.  In  brief,  "  St.  James  "  does  not  mean  simply  perique 
cigarettes,  but  perique  cigarettes  made  by  Kinney^  and  any  use  of 
the  word  "  St.  James  "  in  connection  with  cigarettes  is  a  repre- 
sentation that  they  are  (1)  made  of  perique,  and  (2)  made  by 
Kinney. 

If,  then,  it  be  conceded  that  the  symbol  of  one-half,  as  used 
by  the  complainant,  has  been  invariably  applied  to  cigarettes 
made  of  mixed  tobacco,  it  is  not  a  sequitur  that  the  respondents 
have  a  right  to  use  it.  In  contemplation  of  law,  upon  such  an 
assumption,  the  particular  symbol  means  (1)  cigarettes  made  of 
mixed  tobacco,  and  (2)  cigarettes  made  by  Kinney. 

It  is  confidently  submitted,  therefore,  that  any  defence  based 


Kinney  v.  Allen.  109 


Statemenl  of  the  case. 


on  the  circumstances  that  the  mark  may  have  been  used  only 
upon  cigarettes  made  of  mixed  tobacco,  is  without  force. 

The  material  inquiry  then  becomes,  Is  the  red  symbol  J,  ar- 
ranged as  shown,  descriptive? 

The  adjudged  cases  establish  that  a  word  is  not  a  trade-mark, 
on  account  of  its  being  descriptive,  only  when  it  is  such  by  rea- 
son of  its  etymologiccU  relation  to  the  article  in  connection  with 
which  it  is  employed.  To  be  descriptive  it  must  point  directly  to 
some  quality  or  property  of  the  goods.  It  must  be  an  intelli- 
gible statement  of  a  fact.  It  must  communicate  from  its  etymo- 
logical nature,  not  by  association  or  inferential ly,  some  truth 
concerning  the  goods.  Either  this,  or  it  must  have  come  to  be 
descriptive  by  public  use  as  a  term  of  art  or  trade.  Thus 
"  Navy  "  as  applied  to  tobacco,  and  "  Pig  "  as  applied  to  iron, 
are  descriptive  terms  by  reason  of  common  use.  Both  were  once 
valid  trade-marks,  and  yet  both  were  originally  used  just  as  the 
symbol  |  is  alleged  to  have  been  used  by  the  complainant.  The 
originator  of  pig  iron  made  an  article  of  particular  properties. 
The  term  was  arbitrarily  applied,  but  fell  into  general  use,  and 
so  became  descriptive.  Perhaps  a  century  hence  a  red  one-half 
will  be  equally  descriptive ;  but  to-day  it  is  just  where  the  term 
"  Pig  "  was  when  it  was  first  used  by  its  originator,  and  pointed 
to  bis  production  of  iron. 

The  symbol,  as  used  by  the  complainant,  has  in  itself  no  mean- 
ing  whatever. 

What  does  it  mean  to  the  court  when  it  is  observed  on  a  pack- 
age of  cigarettes  ?  It  is  absolutely  meaningless.  The  sole  con- 
ception is  that  it  is  a  symbol  denoting  one-half.  Nothing 
beyond  this  is  communicated  to  the  mind.  Everything  else  is 
conjecture.  It  may  relate  to  price,  or  to  ingredients,  or  to  size, 
or  to  quality.  It  may  mean  that  half  the  cigarettes  are  of  one 
kind,  and  half  of  another,  or  that  half-rate  tobacco  is  used.  It 
may  mean  any  or  all  of  these,  and  meaning  any  or  all,  it  is  not 
descriptive. 

It  signifies  a  fact  only  at  mast,  when  there  is  one-half  of 
something,  but  what  that  something  may  be  it  does  not  and 
cannot  denote.  As  a  consequence,  it  is  not  in  any  right  sense 
descriptive. 

It  is  not  a  synonym  of  '^  mixed,"  and  can  only  become  such 
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by  common  use. .  It  may  mean  mixed  on  Kinney's  goods,  just 
as  "  St.  James  "  means  perique,  but  it  does  not,  apart  from  Kin- 
ney^s  use  of  it,  mean  anything.  It  is,  in  brief,  an  arbitrary  sign 
or  mark  iised  to  denote  a  particular  class  of  goods  made  by  a  par- 
ticular person.     It  is  a  trade-mark. 

3.  But  it  is  urged  that  even  if  the  symbol  is  a  trade-mark,  it 
has  not  been  infringed,  because  the  respondents'  labels  as  wholes 
are  entirely  unlike  complainant's.  There  is  no  contention  on  the 
part  of  the  complainant,  that  the  labels  as  wholes  are  so  nearly 
similar  as  to  be  likely  to  be  mistaken.  The  case  is  purely  a 
trade-Tnark  ca^e,  the  infringement  consisting  in  the  applicatioD 
of  that  which  complainant  insists  is  used  to  distinguish  his  goods, 
as  a  specific  mark  or  symbol. 

In  respect  of  infringement,  it  is  said  by  the  Supreme  Court  of 
the  United  States,  in  the  case  The  Canal  Company  v.  Clark,  13 
Wallace,  311:  "The  first  appropriator  of  a  name  or  device, 
pointing  to  his  ownership,  or  which  by  being  associated  with 
articles  of  trade,  has  acquired  an  understood  reference  to  the 
originator  or  manufacturer  of  the  articles,  is  injured  when 
another  adopts  the  same  mark  or  device  for  similar  articles,  be- 
cause such  adoption  is  in  effect  representing  falsely  that  the  pro- 
ductions of  the  latter  are  those  of  the  former." 

The  language  of  the  statute  is :  "  Any  person  who  shall  re- 
produce, counterfeit,  copy,  or  imitate  any  recorded  trade-raark, 
and  AFFIX  THE  SAME  to  goods  of  substantially  the  same  descrip- 
tive  propetiies,  shall  be  liable  to  an  action,"  etc. 

There  can  be  no  doubt,  therefore,  that  the  question  of  whether 
the  labels  are  generally  similar  is  immaterial. 

The  distinctions  of  the  present  case  are  unquestionably  nice, 
but  it  is  thought  that  a  critical  examination  must  necessarily 
lead  to  the  conclusion  that  the  law  is  with  the  complainant. 

John  O.  StegcTj  for  respondents. 

The  complainant  testifies  that  he  has  used  the  figures  "J" 
on  two  brands  of  his  cigarettes,  the  "  St.  James "  and  the 
"Caporal,"  as  early  as  June,  1871,  and  the  fact  is  not  denied. 
He  further  testifies  that  he  so  used  them  as  a  trade-Tmrk, 
This    is  denied,   and    is   clearly   disproved    by   the    evidence. 
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The  complainant  commenced  using  the  Turkish  cap  and 
the  "I"  on  the  same  day  for  a  particular  purpose,  and  that 
was,  to  mark  a  particular  kind  of  goods.  That  the  "  St. 
James"  and  the  "  St.  James  J"  were  commenced  about  the  same 
time,  but  the  "  St.  James  "  was  the  first.  The  "  St.  James  " 
cigarettes  were  made  of  perique  tobacco,  and  the  "  St.  James  J  " 
were  made  of  one-half  perique,  and  one-half  Turkish.  Upon 
each  of  these  brands  the  complainant  affixed  a  label  containing 
the  words  "St.  James,"  and  his  name,  and  also,  his  unquestioned 
trade-mark,  the  Turkish  cap.  If  the  "  J  "  was  designed  l)y  him 
to  designate  the  origin  or  ovmership  of  the  article,  what  reason 
was  there  for  affixing  it  upon  a  label  which  already  had  two 
trade-marks  upon  it  and  also  his  own  name  ?  On  the  other 
hand,  if  he  designed  to  make  another  kind  of  cigarette,  com- 
posed one-half  of  perique  and  the  other  half  of  some  other  kind 
of  tobacco,  it  would  be  appropriate,  convenient,  and  economical 
to  use  the  "St.  James"  label,  and  distinguish  the  difference  in 
the  cigarettes  by  the  figures  "  J,"  meaning  thereby  that  the 
cigarettes  thus  marked  contained  only  J  perique  tobacco.  The 
"  Caporal  "  cigarettes  were  made  of  Turkish  and  Virginia  to- 
bacco; the  "Caporal  J"  were  made  of  Turkish,  Virginia,  and 
perique,  in  what  proportions  we  are  not  informed,  but  it  is  fair 
to  presume  that  they  contained  J  of  Turkish  and  Virginia,  and 
I  of  perique,  as  "Caporal"  was  of  Turkish  and  Virginia. 
Every  box  and  package  of  cigarettes  made  by  the  complainant 
informed  the  trade  that  the  Turkish  cap  was  his  trade-mark, 
and  his  showcards  and  price  lists,  which  were  distributed  to 
dealers,  showed  the  composition  of  his  various  brands  of  cigar- 
ettes, and  in  some  instances  informed  them  that  the  "  cap  "  was 
his  trade-mark,  and  he  never  in  any  way  whatever,  informed  the 
trade  that  the  "  J  "  was  claimed  by  him  as  a  trade-mark,  al- 
though he  had  already  sued  several  persons  for  violating  it.  And 
it  was  the  understanding  of  the  trade  that  he  affixed  the  ^  on  the 
St.  James  and  Caporal  simply  to  designate  that  the  cigarettes 
thus  marked  contained  only  one-half  of  the  same  tobacco  as  the 
cigarettes  marked  "St.  James"  and  "Caporal."  The  complainant 
never  used  the  J  except  upon  cigarettes  made  of  mixed  tobaccos. 
He  made  other  cigarettes  of  mixed  tobaccos,  for  which   he  had 
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different  names  and  different  labels,  upon  which  he  did  not  put 
the  I,  for  the  simple  reason  that  it  was  not  necessary  to  do  so  to 
distinguish  them.  But  when  he  used  the  same  labeb  for  different 
kinds  of  cigarettes  it  was  nec^essary  to  distinguish  them. 

The  defendant  did  not  originally  intend  to  use  the  "  |"  as  a 
trade- mark,  but  only  to  distinguish  one  brand  of  "St.  James" 
from  another,  and  one  brand  of  "  Caporal  "  from  another.  If 
he  did,  how  can  it  be  explained  that  although  the  ^  was  imitated 
and  used  by  other  manufacturei's  for  four  years  past,  he  did  not 
register  it  sooner  or  take  any  steps  to  inform  the  trade  that  it 
was  his  trade-mark,  as  he  did  with  regard  to  the  Turkish  cap 
and  his  other  trade-marks  ?  Nor  will  it  avail  him  to  urge, 
that  on  the  8th  of  June,  1875,  he  certainly  did  avow  that  inten- 
tion, and  from  that  time  he  is  entitled  to  it  as  a  trade-mark.  For 
at  that  time,  according  to  his  own  deposition,  it  was  used  by  other 
manufacturers  to  distinguish  their  various  brands  of  cigarettes, 
whom  he  had  sued  or  was  then  suing  for  its  infringement,  and  it 
had  become  known  to  the  trade  as  a  mark  indicating  the  compo- 
aiiion  or  kind  of  cigarette,  and  not  as  indicating  origin  or  oumer- 
ship.  Even  if  the  figures  ^  could  be  exclusively  appropriated 
as  a  trade-mark,  the  complainant  has  not  so  used  them,  and  can- 
not now  claim  them  as  such. 

In  the  leading  case  of  Amoskeag  Mamtfactiiring  Company  v. 
Spear  J  2  Sanf.  (S.  C),  599,  it  was  held  "  that  no  one  has  an  ex- 
clusive right  to  the  use  of  any  words,  letters,  figures,  or  sym- 
bols, which  have  no  relation  to  origin  or  own^ship  of  the  goods, 
but  are  only  meant  to  indicate  their  name  or  quality.  No  one 
can  appropriate  a  sign  or  symbol  which,  from  the  nature  of  the 
fact  which  it  is  used  to  signify,  others  may  employ  with  equal 
truth,  and  therefore  have  an  equal  right  to  employ  for  the  same 
purpase."  This  case  has  been  recognized  and  followed  in  numer- 
ous cases  ever  since  the  decision  was  rendered  in  1849.  It  was 
expressly  approved  in  13  Wallace,  311;  Burko  v.  Cassin^^ 
Cal.,  467 ;  Town  v.  SteUon,  5  Abb.  Pr.,  N.  S.,  218 ;  Stokes  v.  Land- 
graffy  17  Barb.,  608 ;  Caswell  v.  Davis,  58  N.  Y.  Rep.,  223 ;  Tay- 
lor v.  GiUies,  69  N.  Y.  Rep.,  331 ;  Wolfe  v.  Goulard,  18  How. 
Pr.  Rep.,  64;  Choynski  v.  Colien,  39  Cal.,  501  ;  Falkenburg  v. 
iMcy,  35  Cal.,  52;  Canal  Co.  v.  Clark,  13  Wallace,  311 ;  G&n 
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Hall  Co.  V.  Hally  6  Lansing  N.  Y.,  158 ;  Cormn  v.  Daly,  7  Bos- 
worth  N.  Y.,  168 ;  Boardman  v.  Mer.  Brit.  Co,,  35  Conn.  R., 
402 ;  GiUott  V.  Esterbrook,  47  Barb.,  465.  The  bill  should  be 
dismissed  with  costs. 

The  opinion  of  the  court  was  delivered  by 

HUGHES,  J. — The  complainant  is  a  manufacturer  in  New 
York  of  cigarettes  of  several  varieties,  which  are  in  very  popular 
use.  On  certain  clajiises  of  the  packages  and  boxes  in  which 
he  makes  them  up  for  market  he  places,  amongst  other  trade- 
marks, an  Eastern  fez,  surrounded  by  rays  of  light ;  and  also  the 
numerical  symbol  |,  printed  in  bold  characters,  in  red  color,  with 
the  bar  between  the  two  figures  oblique  and  nearly  upright;  with 
the  figure  1  elevated  on  the  left ;  with  the  figure  2  depressed  on 
the  right ;  the  symbol  as  a  whole  being  of  such  size  that  the  cir- 
cumference of  a  circle  having  a  radius  of  five-eighths  of  an  inch 
will  just  include  all  of  its  points.  This  character  of  |  as  just 
described  has  been  used  by  the  complainant  on  certain  of  his 
cigarettes  sinc^  1873,  and  he  applied  for  its  registj:!ation  in  the 
Patent  Office  of  the  United  States  in  May,  1875. 

Shortly  before  this  last-named  date,  that  is  to  say,  in  April, 
1875,  the  respondents  began  to  manufacture  cigarettes  in  Rich- 
mond similar  to  those  of  the  complainant,  and  to  put  some 
classes  of  them  up  for  market  in  packages  and  boxes  similar  to 
those  used  by  the  complainant,  and  to  stamp  some  of  the  boxes 
and  packages,  amongst  other  devices,  with  this  same  numerical 
character  J  m  broad,  scarlet,  red  color,  with  the  dividing  bar 
oblique  and  nearly  upright,  and  of  size  identical  with  the  same 
character  as  used  by  the  complainant 

The  latter  complains  that  this  is  an  infringement  of  his  right 
to  the  exclusive  use  of  this  trade-mark,  and  files  his  bill  pray- 
ing for  a  perpetual  injunction  forbidding  the  use  of  it  by  the  re- 
spondents.    .— ' 

It  would  seem  that  the  original  idea  of  the  complainant  in 
using  this  character  |^  on  certain  of  his  wares,  was  to  indicate 
that  the  cigarettes  stamped  with  it  were  made  up  of  two  kinds 
of  tobacco,  in  the  proportion  of  half-and-half.  The  numerical 
character  does  not  express  such  an  idea ;  it  is  not  the  term  which  a 
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person  accustomed  to  the  use  of  accurate  language  would  employ 
for  the  purpose  of  expressing  it;  but  yet  it  must  be  admitted 
that  it  does  in  some  sort  indicate  the  idea,  and  is  not  an  absolutely 
arbitrary  symbol.  It  is  only  because  of  the  fact  that  the  charac- 
ter does  indicate  the  idea  of  half-and-half,  but  does  not  express  it, 
that  any  confusion  attends  this  case.  If  the  use  by  the  com- 
plainant of  the  numerical  character  \  was  absolutely  arbitrary, 
there  could  be  no  question  of  his  exclusive  right  to  use  it  stamped 
in  any  form  upon  his  goods.  But  where,  on  the  other  hand, 
a  character  or  word  is  the  one  in  general  use  for  describing  the 
quality  or  kind  of  goods  on  which  it  is  placed,  the  books  are  full 
of  authorities  showing  that  such  character  or  word  ordinarily 
used  cannot  be  appropriated  by  any  one  manufacturer,  and  that 
the  most  he  can  acquire  by  long  usage,  or  by  statutory  registra- 
tion, is  the  right  of  using  the  character  or  word  printed  or  painted 
in  some  special  form*  not  in  ordinary  use.  The  cases  reported 
on  this  head  are  so  numerous  and  emphatic  that  it  is  needless  to 
cite  them. 

There  are,  therefore,  but  two  questions  arising  in  the  present 
case  as  to  this  numerical  character  |. 

1.  The  first  is,  its  use  by  the  complainant  being  in  a  critical 
sense  merely  arbitrary,  as  only  indicating  but  not  expressing  the 
idea  of  half-and-half,  but  not  absolutely  arbitrary  in  a  popular 
sense, — whether  or  not  complainant  has  a  right  to  an  injunction 
prohibiting  the  use  by  others  of  the  character  in  any  form  on 
wares  similar  to  his  own.  On  the  general  principle  that  exclu- 
sive privilege,  in  prejudice  of  general  right,  ought  not  to  be  up- 
held in  cases  of  nicety  and  doubt,  I  think  it  most  proper  not  to 
grant  a  general  injunction. 

2.  The  next  question  is,  whether  the  complainant  has  a  right 
to  the  exclusive  use  of  this  trade-mark  in  the  form,  size,  color  j  and 
etylcj  in  which  he  has  used  it  upon  his  wares  since  1873,  and  in 
which  he  registered  it  in  1875.  Upon  the  authority  of  cases 
numerously  reported,  and  upon  principles  well  established,  I 
decide  that  he  has  such  a  right,  and  will  so  decree,  and  will 
insert  in  the  decree  an  imprint  of  the  character  J  in  the  form, 
size,  color,  and  style,  in  which  an  exclusive  use  upon  his  cigarettes 
i«  affirmed  to  the  complainant. 
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United  States  Circuit  Courty  District  of  Maryland. 

The  Alleghany  Fertilizer  Company  v.  Woodside, 

Griffith  &  Hoblitzell. 


The  word  *^Eurekay^*  first  used  by  complainants  in  a  compounded  fertilizer 
which  they  call  the  **  Eureka  Ammoniated  Bone  Superphosphate  of 
Lime,"  and  have  used  for  several  years,  is  a  trade-mark,  in  the  exclu- 
sive use  of  which  they  have  the  right  to  be  protected  by  the  courts. 


In  equity. 

The  complainants,  a  Boston  company,  are  the  manufacturers 
of  a  fertilizer  to  which  they  have  given  the  name  of  "  Eureka 
Ammoniated  Bone  Superphosphate  of  Lime."  The  defendants 
manufacture  a  fertilizer  which  they  call  the  "  Baltimore  *  Eu- 
reka '  Ammoniated  Bone  Superphosphate  of  Lime."  At  a  former 
hearing  the  court  had  refused  the  complainants'  application  for 
a  preliminary  injunction,  because  the  defendants,  in  their  answer, 
denied  that  the  appropriation  of  the  name  as  a  trade-mark  was 
original  with  thfe  complainants.  The  testimony,  however,  proved 
conclusively  that  the  name  originated  with  the  complainants  in 
1865,  and  that  its  use  by  them  had  been  continuous  and  exclu- 
sive to  the  present  time,  and  under  that  name  the  fertilizer  manu* 
factured  by  them  had  become  widely  known. 

GILES,  J. — The  natural  or  proper  designation  of  an  article 
can  never  become  a  trade-mark,  because  anybody  making  the 
article  has  a  right  to  call  it  by  its  proper  name.  Upon  this 
ground,  in  a  previous  case,  the  court  had  refused  protection  to 
the  name  "  Balm  of  a  Thousand  Flowers  "  as  a  trade-mark,  be- 
cause it  had  been  proved  that  it  was  a  common  designation  among 
perfumers,  having  its  correlative  in  various  European  languages, 
e.  g,y  the  French  "  mille  fleurs,"  Italian  *'  milli  flori,"  etc.  But 
a  purely  arbitrary  or  fanciful  appellation^  for  the  first  time  used 
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to  distinguish  an  article  to  which  it  has  no  natural  or  necessary 
relation,  does,  by  virtue  of  that  very  appropriation,  and  subse- 
quent use,  become  a  trade-mark.  Such  was  the  Greek  word 
■*'  Eureka,"  applied  to  a  fertilizer. 

The  same  might  be  said  of  a  symbol  or  sign,  such  as  a  cross, 
A  star,  or  lion,  which,  when  stamped  upon  a  particular  article, 
may  become  its  distinctive  mark,  and  will  be  upheld  as  such  so 
«oon  as  the  article  becomes  known  and  distinguishable  by  that 
mark.  But  the  words  '^ammoniated  bone  superphosphate  of 
lime  "  being  the  proper  name  of  an  article  which  anybody  may 
make  or  sell,  by  themselves  could  never  constitute  a  trade-mark. 
^  Eureka  "  was,  therefore,  for  the  purpose,  and  in  the  connection 
in  which  it  was  used,  the  complainants'  trade-mark.  By  it  the 
fertilizer  manufactured  by  them  became  known,  was  bought  and 
sold,  and  acquired  its  reputation.  Persons  at  a  distance  desiring 
to  order  it  wrote  to  their  merchants,  "  Send  me  ten,  twenty,  or 
thirty  tons  of  *  Eureka.'  "  Even  in  the  trade  it  was  far  better 
known  by  this  name,  as  the  testimony  showed,  than  by  the  name 
of  the  manufacturer  or  place  of  manufacture.  The  name  was, 
therefore,  valuable  to  the  complainants,  and  they  were  entitled 
to  be  protected  in  the  enjoyment  of  it  as  their  trade- mark.  To 
deny  this  protection  would  be  a  reproach  to  the  law  or  to  a  court 
of  equity.  If  it  was  not  valuable,  why  did  the  defendants  seek 
to  appropriate  it,  when  all  the  languages  of  the  earth  were  open 
to  them  from  which  to  make  their  selection  ?  If  it  had  no  value 
in  their  eyes,  why  did  they  take  the  advice  of  counsel  as  to  their 
right  to  use  it?  This  very  conduct  of  the  defendants  proved 
that,  in  their  estimation,  it  was  a  thing  of  value  to  the  complain- 
ants. 

But  it  was  argued  the  name  adopted  by  the  complainants  did 
not  sufficiently  indicate  "origin  and  ownership  "  to  be  regarded 
as  a  trade-mark.  This  was  a  mistake.  It  served  to  distinguish 
the  complainants'  manufacture  quite  as  effectually  as  names  ever 
serve  to  distinguish  things.  The  doctrine  contended  for  would 
invalidate  ninety- nine  in  a  hundred  of  the  trade-marks  which 
had  been  upheld  by  the  courts.  It  was  also  said  that  no  viola- 
tion of  the  complainants'  rights  had  been  attempted  by  the  de- 
fendants, ihasmuch  as  they  did  not  profess  to  sell  their  fertilizer 
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as  the  manufacture  of  the  complainants,  but  the  contrary,  and 
their  advertisements  in  the  newspapers  had  been  read  in  proof  of 
this  fact.  This  was  also  illusory.  They  had  attempted,  by  the 
appropriation  of  the  complainants'  trade-mark,  to  profit  by  the 
reputation  their  fertilizer  enjoyed  in  the  market,  with  the  value 
of  which  they  were  well  acquainted,  having  been  for  several 
years  the  complainants'  agents  in  this  city.  Besides,  the  fertil- 
izer was  widely  sold  in  different  portions  of  the  South,  where  the 
defendants'  advertisements  might  never  be  seen.  It  was  in  evi- 
dence that  persons  had  been  deceived,  that  a  farmer  in  Virginia, 
wishing  to  buy  the  article  he  had  used  and  tested  for  several 
years,  which  was  the  complainants',  had  bought  the  defendants' 
instead,  misled  by  the  name.  This  was  all  wrong,  and  whatever 
the  intentious  of  the  defendants  might  be,  it  was  a  fraud  in  law, 
which  it  is  the  duty  of  this  court  to  prevent.  Nor  was  it 
necessary  that  the  defendants  should  have  copied  the  entire  trade- 
mark of  the  complainants,  or  that  the  verbal  or  physical  resem- 
blance of  the  two  marks,  placed  side  by  side,  should  be  com- 
plete. They  had  taken  the  essential  part  of  the  complainants' 
mark  when  they  took  the  word  "  Eureka." 

Judge  Giles  referred  to  various  authorities  in  support  of  the 
views  he  had  expressed.  He  read  with  particular  approbation 
the  opinion  of  Lord  Cranworth  in  the  case  of  Leixo  v.  Prove- 
zende.y  reported  in  1  Eng.  Chancery  Appeals,  as  containing  the 
clearest  exposition  of  the  law  of  trade-marks  he  had  found;  also 
a  recent  decision  of  the  Supreme  Court  of  Missouri,  reported  in 
the  July  number  of  the  American  Law  Register  for  1869,  in 
which  the  name  "  Charter  Oak,"  as  applied  to  a  stove,  had  been 
upheld  as  a  trade-mark,  and  which,  the  learned  judge  said,  fully 
covered  the  ground  of  the  present  case.  The  conclusion  of  the 
whole  matter,  in  his  opinion,  was  that,  when  the  right  of  a  manu- 
&ctnrer  or  dealer  to  a  particular  trade-mark  had,  by  priority  of 
ap])ropriation,  been  once  established,  no  rival  manufacturer  was 
at  liberty  to  use  the  same  mark  for  the  same  purpose,  even  in 
connection  with  his  own  name  and  place  of  manufacture.  He 
would,  therefore,  sign  a  decree  in  the  present  case  perpetually 
enjoining  the  defendants  from  any  use  of  the  complainants* 
mark. 
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Counsel  for  complainants  were  S.  T.  Wallis  and  T.  W.  Hall, 
Jr.,  Esqs. ;  for  defendants,  J.  H.  B.  Latrobe  and  J.  A.  Preston, 
Esqs. 


Untied  Stales  Circuit  Courty  District  of  Maryland,  at  Baltimore, 

March,  1863. 

Mary  Barney  v.  The  Mayor  and  City  of  Baltimore. 

Under  the  clauFe  of  the  Judiciary  Act  of  1789,  giving  United  States  Circuit 
Courts  jurisdiction  of  certain  causes  between  a  citizen  of  the  State  where 
the  suit  is  brought  and  a  citizen  of  another  State,  citizenship  of  one  of 
the  suitors  in  the  District  of  Columbia  does  not  give  jurisdiction. 

Conveyances  of  the  interests  of  non-residents  made  merely  for  the  purpose  of 
giving  these  courts  jurisdiction,  do  not  suffice  that  purpose. 

Before  complainant's  bill  for  a  partition  of  property  can  be  entertained  by 
a  court,  his  title  must  be  clear  to  the  portion  to  be  received  from  the 
partition. 

Where  an  owner  of  land  exhibits  a  map  of  it  in  which  a  street  is  defined, 
though  nut  yet  opened,  and  sells  building  lots  with  front  or  rear  on  the 
street,  and  makes  no  express  reservation,  he  dedicates  the  street  fur  public 
use;  and,  if  in  a  city,  surrenders  it  for  all  public  purposes,  and  if  the 
struct  runs  to  or  binds  on  a  river  or  bay,  surrenders  it  for  use  as  a  wharf 
where  vessels  may  load  and  unload;  but  yet  the  fee  simple  will  not  pass 
to  the  city. 

In  equity. 

GILIiS,  J. — This  cause  is  submitted  for  final  decree  on  bill, 
answer,  evidence,  and  admissions  filed.  The  counsel  for  the 
respective  parties  have  been  fully  heard,  and  in  the  very  learned 
and  able  arguments  that  have  been  made,  almost  every  case  has 
been  cited  that  could  in  any  way  sustain  the  positions  and  views 
of  the  respective  parties.  The  original  bill  in  this  cause  was  filed 
on  the  26th  September,  1848.  Various  changes  have  taken  place 
since,  in  reference  to  the  parties,  by  death  or  otherwise,  which  it 
will  not  be  necessary  to  notice;  as  on  the  28th  of  June,  1860,  this 
court  passed  the  following  order :  "  that  the  complainant  have 
leave  to  file  an  amended  and  supplemental  bill  and  bill  of  reviver, 
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as  prayed  for  by  lier  petitions  filed  5th  July,  1859,  and  16th 
June,  1860;  said  bill  to  be  filed  on  or  before  the  first  Monday 
of  July  next;  all  questions  touching  the  jurisdiction  of  this  court, 
in  tliis  court,  in  the  said  case,  either  on  the  original  bill  or  on  the 
bill  which  may  be  filed  under  this  order,  and  also  all  questions 
as  to  the  complainant's  right  of  relief  in  this  proceeding,  are  re- 
served under  the  final  hearing." 

The  amended  bill  under  this  order  was  filed  on  the  30th  of 
June,  1860,  and  the  answer  of  the  mayor  and  city  council  of 
Baltimore  thereto,  on  the  21st  July,  1860;  and  it  is  on  the  issues 
which  this  amended  bill  and  answer  present,  that  this  cause  has 
been  argued,  and  upon  which  I  am  now  to  decide.  The  bill 
alleges  in  substance,  that  the  complainant,  as  one  of  the  heirs  of 
Judge  Samuel  Chase,  is  tenant  in  common  with  the  other  defend- 
ants, his  grandchildren,  and  with  the  mayor  and  city  council 
of  Baltimore,  grantees  of  Samuel  and  Thomas  Chase,  sons  of 
Judge  Chase,  of  the  fee  in  the  bed  of  West  Falls  Avenue  (for- 
merly called  Liffy  Street)  and  of  the  City  Block,  and  as  such, 
that  she  is  entitled  to  a  share  of  the  wharfage  collected  by  the 
city  on  the  west  side  of  Jones's  Falls  and  on  the  City  Block,  and 
to  one-sixth  part  of  the  City  Block.  And  the  bill  prays  for  an 
account  and  for  a  partition  between  the  parties  entitled. 

The  bill  also  states  that  three  of  the  defendants,  to  wit,  Wil- 
liam G.  Ridgely,  Ann  Ridgely,  and  Matilda  Ridgely  are  resi- 
dents of  the  District  of  Columbia ;  that  since  the  filing  of  the  orig- 
inal bill  in  this  case,  to  wit,  on  the  8th  day  of  June,  1858, 
they  had  conveyed  all  their  interest  in  the  property  in  question 
to  their  brother,  Samuel  Chase  Ridgely;  that  said  Samuel  Chase 
Ridgely  has  since  died,  and  by  his  last  will  and  testament  de- 
vised the  said  property  so  conveyed  to  him  by  his  said  brother 
and  sisters  back  to  them.  All  of  the  defendants,  except  the 
mayor  and  city  council  of  Baltimore,  have  filed  a  joint  answer 
admitting  the  facts  stated  in  the  said  bill  of  complaint.  The 
mayor  and  city  council  of  Baltimore  file  a  plea,  demurrer,  and 
answer,  in  which  they  allege  that  the  conveyance  made  by  the 
eaid  William  G.  Ridgely  and  others  to  Samuel  Chase  Ridgely 
was  without  consideration,  colorable  and  fictitious,  and  was  exe- 
cuted with  the  intent  to  give  jurisdiction  to  this  court.     And. 
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that  the  said  grantors  in  said  deed  have  no  legal  standing  as 
devisees  of  Samuel  Chase  Ridgely  to  be  parties  to  this  bill. 

There  are  also  filed  in  the  cause  two  papers,  stating  in  detail 
the  several  facts  which  have  been  admitted  by  the  parties.  These 
relate  principally  to  the  relationship  of  the  said  parties  to  Jndge 
Chase,  and  contain  the  agreement,  that  either  party  may  oflTer  in 
evidence  the  record  of  the  ejectment  suit  brought  by  the  com- 
plainant for  this  property  against  the  mayor  and  city  council 
of  Baltimore  in  Baltimore  County  Court;  and  that  the  plats, 
deeds,  and  evidences  may  be  read  from  the  record  in  said  case, 
as  evidence  in  the  trial  of  this  cause.  The  only  parts  of  these 
admissions  which  it  becomes  necessary  for  me  to  notice  particu- 
larly, are  the  following: 

"It  is  admitted  in  this  case,  that  the  deed  of  the  8th  of  June, 
1858,  to  Samuel  Chase  Ridgely  from  William  G.  Ridgely  and 
others,  was  made  without  valuable  consideration,  and  to  enable 
the  court  to  dispose  of  the  case,  as  if  the  grantors  in  the  deed  had 
no  interest  in  the  matter  in  question  in  the  cause ;  it  being  fur- 
ther understood,  that  on  request  of  the  grantors,  the  property 
conveyed  by  that  deed  should  be  passed  to  the  grantors." 

Also,  "the  said  William  G.  Ridgely,  Ann  C.  Ridgely,  and 
Matilda  L.  Ridgely  executed  a  deed  of  all  their  profierty  in 
Maryland  to  John  G.  Proud,  Jr.,  bearing  date  the  5th  of  Octo- 
ber, 1859 ;  and  it  is  admitted  that  no  consideration  was  paid  by 
Proud  for  the  grant  to  him  in  said  deed,  but  that  the  same  was 
executed  to  remove  a  difficulty  in  the  way  of  the  exercise  of  the 
jurisdiction  of  this  court."  It  is  also  admitted  that  Samuel 
Chase  Ridgely  died  in  the  summer  of  1859.  John  G.  Proud, 
Jr.,  is  not  made  a  party  to  the  amended  bill.  The  first  difficulty 
which  we  encounter  on  the  threshold  of  this  case  is  that  in  refer- 
ence to  the  jurisdiction  of  this  court.  The  bill  shows  that  three 
of  the  defendants  are  residents  of  the  District  of  Columbia,  and 
this  was  also  one  of  the  allegations  of  the  original  bill.  Resting 
on  that  statement,  if  these  defendants  are  indispensable  parties  to 
the  cause,  the  case  would  be  one  clearly  without  the  jurisdiction 
of  this  court;  for,  by  the  eleventh  section  of  the  Judiciary  Act 
of  1789,  the  circuit  courts  of  the  United  States  have  jurisdiction 
in  civil  suits  at  common  law  or  in  equity  only  where  the  matter 
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in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  the  United  States  are  plaintiff  or  petitioners, 
or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the  State 
where  the  suit  is  brought  and  a  citizen  of  another  State.  And  the 
Supreme  Court,  as  early  as  1806,  in  the  case  of  Sirawbridge  v. 
Curtis  and  others^  3  Cranch  Rep.,  267,  decided  that  where  there 
are  two  or  more  joint  plaintiffs  or  defendants,  each  of  them  must 
be  capable  of  suing  or  l>eing  sued  in  the  courts  of  the  United 
States  to  give  the  court  jurisdiction.  •  And  this  doctrine  has  never 
been  departed  from ;  for  in  1854,  in  the  case  of  Shidds  and  others 
V.  Barrow^  17  Howard,  141,  the  Supreme  Court,  in  speaking  of 
the  act  of  Congress  of  February  28th,  1839,  which  had  been  sup- 
posed to  have  altered  the  rule,  say,  that  "  this  act  does  not  affect 
any  case  where  persons  having  an  interest  are  not  joined,  because 
their  citizenship  is  such  that  their  joinder  would  defeat  the  juris- 
diction." And  the  court  again  affirm  what  they  had  before  de- 
cided in  Elmendorff  v.  Taylor,  10  Wheaton,  167,  that,  "if  the 
case  may  be  aympletely  decided  as  between  the  litigating  partiesy  the 
circumstance  that  an  interest  exists  in  some  other  person,  whom 
the  process  of  the  court  cannot  reach,  as  if  such  a  party  be  a  resi- 
dent of  another  State,  ought  not  to  prevent  a  decree  upon  its 
merits.  But  if  the  case  cannot  be  completely  decided,  the  court 
should  make  no  decree."  And  this  seems  to  have  been  the 
opinion  of  the  learned  counsel  for  the  complainant,  for  in  July, 
1859,  they  file  a  petition,  stating  the  execution  of  the  deed  from 
William  G.  Ridgely  and  others  to  Samuel  Chase  Ridgely,  and 
praying  that  the  bill  may  be  dismissed  as  to  them ;  and  by  their 
subsequent  petition,  filed  after  the  death  of  Samuel  Chase  Ridgely, 
they  pray  to  make  the  three  residents  of  the  District  of  Columbia 
parties  to  the  cause,  as  the  devisees  of  Samuel  Chase  Ridgely. 

Taking  these  facts,  in  connection  with  the  written  admission 
(to  which  I  have  referred)  of  the  character  and  objects  of  this 
deed  to  Samuel  Chase  Ridgely,  it  shows,  beyond  any  doubt,  that 
the  learned  counsel  felt  that  unless  thev  could  remove  this  diffi- 
culty  they  could  hope  for  no  relief  in  this  court;  for  this  is  a  bill 
for  partition,  and  for  an  account  of  wharfage  receive<l  by  the 
mayor  and  city  council  of  Baltimore.  The  complainant  claims 
as  tenant  in  common  with  the  defendants.     Judge  Story,  in  his 
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Treatise  on  Equity  Pleading,  section  159,  says:  "*Sb  tenaiitsin 
common  m^ist  cUl  sue  or  be  aii^ed  in  cases  touching  their  common 
rights  and  interests  /"  and  as  this  property,  of  which  a  partition 
is  now  claimed,  was  made  at  the  sole  expense  of  the  mayor  and 
city  council,  if  complainant  had  any  interest  therein  as  tenant  in 
common  with  the  city,  in  making  partition  the  city  would  be 
allowed  for  all  expenses  of  said  improvement  For,  says  the 
same  learned  author,  in  vol.  1  of  his  treatise  on  Equity  Jurisdic- 
tion, section  655,  in  speaking  of  a  case  where  one  party  has  laid 
out  large  sums  in  improvements  on  the  estate,  ^^  Although,  under 
such  circumstances,  the  money  so  laid  out  does  not  in  strictness 
constitute  a  lien  on  the  estate,  yet  a  court  of  equity  will  not  grant 
a  partition  without  first  directing  an  account,  and  compelling  the 
party  applying  for  partition  to  make  due  compensation." 

Now,  is  the  question  altered  by  the  deed  to  Samuel  Chase 
Ridgely  of  the  8th  of  June,  1858  ?     It  was,  without  consideration^ 
made  for  the  sole  purpose  of  removing,  if  possible,  this  difficuliy  of 
want  of  jurisdiction^  and  loith  the  understq^nding  that  Samuel  Chase 
Ridgely  was  to  reconvey  tlie  property  to  the  said  grantors  whenever 
they  requested  him  so  to  do.     Now,  the  Supreme  Court  has  de- 
cided that  the  couveyanoe  of  the  interests  of  non-residents  to  give 
the  Circuit  Court  jurisdiction  must  be  real  and  not  fictitious. 
For  this  principle,  see  McDonald  v,  SmaMey  and  othersy  1  Peters, 
624;  Smith  and  others  v.  Kemochery  7  Howard,  216.    In  this  last 
case  the  Supreme  Court  says :  "  The  true  and  only  ground  of 
objection  in  all  these  cases  is,  that  the  assignor  or  grantor,  as  the 
case  may  be,  is  the  real  party  in  the  suit,  and  the  plaintiff  on  the 
record  but  nominal  and  colorable,  his  name  being  used  merely 
for  the  purpose  of  jurisdiction.     The  suit  is  then,  in  fact,  a  con- 
troversy between  the  former  and  the  defendants,  notwithstanding 
the  conveyance;  and  if  both  parties  are  citizens  of  the  same  State, 
jurisdiction,  of  course,  cannot  be  upheld." 

Now,  the  admission  is,  in  effect,  that  such  is  the  character  of 
this  deed,  and  that  the  real  parties  to  the  cause  remained  the 
same.  It  will  not  be  necessary  for  me  to  notice  a  similar  deed 
made  by  these  parties  since  the  death  of  Samuel  Chase  Ridgely 
to  John  G.  Proud,  Jr.,  as  the  counsel  have  not  relied  on  the  same, 
and  Mr.  Proud  has  not  been  made  a  party  to  the  cause.     Bat 
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even  if  this  difficulty  did  not  exist,  and  the  courts,  from  the  resi- 
dence of  the  several  parties  interested,  had  jurisdiction  of  tlie  case, 
there  is  another  objection  to  the  court's  passing  any  decree  of  par- 
tition or  for  an  account  of  wharfage  at  this  time.  The  title  of 
complainant  is  disputed,  and  that  being  a  question  of  law  this  court 
would  not  undertake  to  decide  it,  but  its  duty  would  be  either  to 
dismiss  the  bill  or  retain  it  for  a  reasonable  time,  to  give  the 
complainant  an  opportunity  to  have  it  decided  at  law.  In  Adams's 
Equity,  last  edition,  page  519,  in  a  note  treating  of  partition, 
the  rule  is  stated  as  follows :  ^^  But  the  title  of  the  complainant 
must  be  undisputed,  otherwise  the  bill  will  be  dismissed,  or  else 
retained  until  the  title  is  settled  at  law ;"  and  in  support  of  it  the 
learned  annotator  refers  to  many  authorities.  In  Boone  v.  Bomiey 
3  Maryland  Chancery  Decisions,  407,  Chancellor  Johnson  says : 
**The  court  does  not  sustain  a  bill  for  partition  unless  the  title 
be  clear."  In  Strangham  v.  Wi-ight,  4  Randolph,  493,  the  rule 
is  given  in  the  following  language:  "  Where,  in  a  bill  for  parti- 
tion, if  complainant's  title  is  denied,  and  it  depends  upon  doubt- 
ful facts  or  doubtful  questions  of  law,  a  court  of  equity  will  either 
dismiss  the  bill  or  retain  it  until  the  right  is  decided  at  law.'' 
To  the  same  point  will  be  found  the  following  cases:  Wilkin  v. 
Wilkin,  1  Johnson's  Chancery  Reports, 111 ;  Mannei*s  v.  Manners, 
1  Green's  Chancery  Reports,  384 ;  Burton  v.  Rutland,  3  Hum- 
phreys, 435 ;  Hosford  v.  Merian,  5  Barbour  S.  C.  Report,  52 ; 
and  Cox  v.  Smith  and  others,  4  Johnson's  Chancery  Reports,  271. 
Now  all  must  concede  that  the  title  of  complainant  depends  upon 
doubtful  questions  of  law.  I  am  justified  in  saying  this  because 
her  title  has  already  been  submitted  to  a  court  of  law  of  her  own 
selection,  and  which  court  decided  against  her,  and  its  judgment 
was  affirmed  by  the  highest  court  of  the  State.  I  speak  of  the 
decision  of  Baltimore  County  Court  in  the  ejectment  case  of  Mary 
Barney  and  others,  lessee,  v.  The  Mayor  and  City  of  Baltimore 
and  others,  the  record  of  which  has  been  given  in  evMence  in 
this  case.  It  was  an  action  brought  to  recover  the  identical  prop- 
erty, of  which  a  partition  is  now  sought  by  the  bill  filed  in  this 
cause. 

The  defendants,  in  the  trial  of  the   case,  presented   several 
prayers  to  the  court.     The  fourth  is  as  follows :  "  The  defend- 
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ants,  by  their  counsel,  pray  the  court  to  instruct  the  jury  that  if 
they  shall  find  from  the  evidence  in  the  case  that  Samuel  Chase, 
the  elder,  under  whom  the  plaintiffs  claim,  made  and  executed 
and  delivered  the  several  leases  and  deeds  offered  in  evidence  by 
the  defendants,  and  shall  further  find  from  the  evidence  in  the 
case  that  at  the  time  of  the  execution  and  delivery  of  the  deed 
from  Samuel  Chase,  the  elder,  to  Samuel  Chase,  Jr.,  and  Thomas 
Chase,  no  part  of  said  street  called  Liffey  Street  was  made  south 
of  the  southerly  line  of  Lee  Street,  and  that  no  part  of  the  City 
Block  was  then  made,  then  the  plaintiffs  have  no  right  in  the 
suit  to  recover  upon  the  evidence  in  the  case  any  portion  of  Liffey 
Street  lying  south  of  the  southerly  line  of  Lee  Street,  nor  any 
part  of  the  property  locaied  on  the  City  Block."  On  this  prayer 
the  court  indorsed,  "  Granted,  but  not  for  the  reasons  therein 
stated,  btU  because  the  plaintiffs  have  not  shown  any  title  to  the 
City  Blacky  and  because,  although  they  have  shown  title  to  Liffey 
Street,  yet,  a^  it  is  a  public  highway  by  dedication  and  contract 
with  the  city,  ejectment  will  not  rely  to  recover  it." 

Now,  as  the  Court  of  Appeals  gave  no  opinion  in  the  cat*,  we 
do  not  know  whether  that  court  sustained  all  or  what  instruc- 
tions of  the  lower  court,  which  were  fatal  to  the  plaintiffs'  case; 
but  this  is  clear,  as  a  part  of  the  block  was  not  used  as  a  high- 
way^  ejectment  would  have  lain  for  that  part ;  and  the  Court  of 
Appeals  must  therefore  have  sustained  the  instruction  of  Balti- 
more County  Court,  that  as  to  that  part,  the  plaintiff  had  shown 
no  title.  Now,  in  this  cause,  we  have  no  evidence  that  was  not 
before  Baltimore  County  Court;  and  if  I  had  full  jurisdiction  in 
the  case,  I  should  feel  it  to  be  my  duty  to  dismiss  this  bill,  as  it 
has  been  filed  with  full  knowledge  that  the  title  of  the  com- 
plainant  was  disputed  by  the  city,  and  after  a  court  of  competent 
jurisdiction  had  passed  adversely  upon  the  title  to  a  part,  if  not 
to  all  of  the  property  in  question.  But  if  the  cause  was  free  of 
these  preliminary  difficulties,  from  a  careful  investigation  of  the 
several  grounds  upon  which  the  complainant's  counsel  have 
placed  her  claim  to  a  share  of  the  property  in  dispute,  I  am  of 
the  opinion  that  that  claim  cannot  be  sustained  either  at  law  or 
in  equity. 

Now,  what  are  the  facts  of  this  case  ?    Originally  the  waters 
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of  the  northwest  branch  of  the  Patapsoo  River  swept  around  the 
most  western  point  of  FelPa  Point  (east  of  where  the  drawbridge 
now  stands),  and  first  turning  northeast  ran  until  within  about  one 
hundred  feet  of  Bond  Street,  thence  turning  northwesterly  ran 
nearly  up  to  Wilk  Street,  continuing  westerly,  passed  on  to  Jones's 
Falls  some  distance  above  where  Pratt  Street  now  crosses  that 
stream,  and  thence  flowed  on  westwardly  to  some  distance  beyond 
T^hat  is  now  Ijight  Street  wharf.  That  on  or  about  1796,  from 
the  deposits  of  mud  and  sand  brought  down  by  Jones's  Falls  and 
deposited  near  its  intersection  with  the  river,  the  water  of  the 
basin  only  flowed  at  high  water  up  to  the  south  side  of  Pratt 
Street  at  its  intersection  with  Lifl^ey  Street,  but  at  low  tides  the 
ground  was  bare  for  some  distance  below.  It  was  in  this  year 
that  Judge  Chase  received  his  deed  from  Daniel  Bowly  for  a  lot 
of  ground  beginning  at  the  intersection  of  the  south  side  of  Water 
Street  with  the  west  side  of  Jones's  Falls,  extending  south  on  the 
west  side  of  the  falls  to  the  south  side  of  Barre  Street,  with  a 
width  of  one  hundred  and  seventy-three  feet. 

Judge  Chase  then  being  the  owner  in  fee  and  riparian  proprie- 
tor of  this  lot,  fronting  one  hundred  and  seventy-three  feet  on 
the  water  of  the  basin,  under  permission  from  the  mayor  and 
city  council  of  Baltimore,  granted  by  ordinance  passed  March 
23d,  1802,  extended  his  said  lot  to  the  south  side  of  Lee  Street; 
and  in  1804  he  obtained  the  further  permission  from  the  corpora- 
tion to  extend  his  said  lot  from  the  south  side  of  Lee  Street  south 
three  hundred  and  fifty-five  feet,  so  as  to  include  a  bar  which 
had  been  made  by  natural  causes  in  the  river,  opposite  to  his 
wharf.  This  last  extension  was  never  completed  by  Judge  Chase. 
Judge  Chase  being  then  the  proprietor  of  this  lot  binding  on  the 
west  side  of  Jones's  Falls,  laid  out  into  lots  first,  that  part  lying 
between  Water  and  Pratt  Streets ;  and  subsequently,  that  part 
lying  between  Pratt  and  south  side  of  Lee  Street,  and  along  the 
whole  eastern  fronts  of  the  lots,  he  so  laid  out  and  leased,  and 
between  said  front  and  the  west  side  of  Jones's  Falls,  he  laid  out 
a  street  or  wharf,  which  below  Pratt  Street  he  called  "  Liffey 
Street."  In  his  lease  to  James  Clarke,  in  1798,  in  describing  the 
lot  laid,  he  calls  it  "a  pvhlic  wharf  ^^  {forty  feet  wide),  and  the 
lines  of  the  lot  run  to  and  bind  on  it. 
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In  his  lease  to  Lewis  Hart  made  in  1806,  he  described  the  lot 
leased  "as  running  with  Pratt  Street  thirty  feet  to  the  west  side 
of  a  street  forty  feet  wide,  laid  off  by  the  said  Samuel  Chase  from 
Pratt  Street  and  adjoining  the  water,  heretofore  called  Jones's 
Falls,  to  the  south  side  of  Lee  Street."  And  in  his  deed  to 
Samuel  Chase,  the  younger,  in  1808,  conveying  to  him  in  fee  five 
lots,  fronting  one  hundred  and  fifty  feet  on  this  street  at  the  dis- 
tance of  ninety  feet  south  of  Pratt  Street,  he  describes  them  as 
binding  on  this  (Liffey)  street,  which  was  delineated  on  the  plat 
made  by  him  of  his  said  ground.  Hart  proves,  that  prior  to 
1811,  he  used  a  part  of  the  head  of  Liffey  Street,  below  Pratt 
Street,  as  a  lumber-yard,  and  put  a  gate  across  it  to  protect  his 
lumber,  although  it  was  then  used  as  a  public  way ;  that  in  1814 
his  gate  was  removed,  and  it  is  not  denied  that  since  that  period 
it  has  been  used  as  a  public  highway  and  street  of  the  city. 
That,  as  it  at  present  exists  as  a  street  and  wharf,  with  the  large 
space  called  the  City  Block  at  its  southeastern  extremity,  it  has 
been  made  by  the  city  under  various  ordinances  for  the  improve- 
ment of  the  "  Cove/'  between  the  years  1817  and  1836. 

There  is  also  in  evidence  a  deed  from  Thomas  Chase  and 
Samuel  Chase,  two  of  the  children  of  Judge  Chase,  to  the  city  in 
1818,  for  the  bed  of  Liffey  Street,  as  laid  out  by  their  father, 
Samuel  Chase,  the  elder ;  but  in  the  view  I  take  of  the  law  in 
this  case,  this  deed  is  wholly  immaterial,  and  I  shall  not  further 
notice  it.  Now,  the  first  question  that  presents  itself  is,  was 
Liffey  Street  ever  dedicated  to  public  use  as  a  highway  by  Judge 
Chase  ?  Of  this  I  have  no  doubt.  Such  dedication  may  consist 
in  a  simple  acquiescence,  or  in  positive  and  unequivocal  acts,  sig- 
nifying the  owner's  intention  to  give  up  the  soil  to  this  object 
Where  the  dedication  is  claimed  by  mere  acquiescence  on  the 
part  of  the  owner,  the  use  by  the  public  must  have  been  at  least 
twenty  years;  but  a  less  period  will  be  sufficient  where  there  is 
any  positive  assent  on  his  part,  showing  an  intention  to  appro- 
priate the  soil  to  that  purpose.  For  this  see  3  Kent's  Com.,  450, 
and  2  Smith's  Leading  Cases,  with  Hare  and  Wallace's  notes, 
page  90,  the  case  of  Doradon  v.  Payne.  In  the  note  to  this  case 
all  the  authorities  upon  the  subject  are  cited. 

They  will  be  found  to  maintain  this  proposition :  that  if  one 
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owning  land  exhibit  a  map  of  it  on  which  a  street  is  defined, 
though  not  as  yet  opened,  and  building  lots  be  sold  by  him  with 
a  front  or  rear  on  that  street,  this  is  an  immediate  dedication  of 
that  street  for  public  use.  Now  the  evidence  in  this  case  shows 
that  Judge  Chase  laid  out  his  property  into  lots,  and  bounded 
them  on  Lifiey  Street,  which  he  marked  out  on  the  plat  as 
a  street^  and  sold  and  leased  his  lots  with  that  description. 
And  Baltimore  County  Court  (Judge  Archer),  with  the  same 
evidence  before  it,  decided  that  they  constituted  a  dedication  of 
this  street  to  public  use,  which  will  appear  by  reference  to  the 
fifth  instruction  granted  by  that  court  in  the  ejectment  case  to 
which  I  have  referred.  Now  the  important  question  arises.  To 
what  extent  is  this  dedication  made  f  I  grant  it  does  not  carry 
the  fee  to  the  public,  for  that  remains  either  in  the  original  owner 
(which  I  think  is  the  true  rule),  or  (as  some  authorities  seem  to 
maintain)  to  those  who  have  purchased  lots  binding  on  it. 

Is  it  a  dedication  of  only  the  bare  easement  of  passing  over  the 
soil  ?  I  am  of  the  opinion  that  where,  in  a  city,  a  street  which 
is  laid  out  to  bind  on  or  run  to  the  river,  is  dedicated  or  surren- 
dered to  the  public  use,  it  gives  the  public  the  right  to  use  it  for 
any  purpose  for  which  public  streets  are  used  in  that  city.  It 
makes  it  public  for  all  purposes^  unless  some  express  reservation 
is  made  in  the  act  of  dedication.  Binding  on  the  river  it  gives 
the  public  the  right  to  use  it  as  a  wharf  and  to  permit  vessels  to 
be  loaded  and  unloaded  at  it.  Angell,  in  his  Treatise  on  High- 
ways, section  301,  says:  "At  common  law,  a  highway  is  simply 
an  easement  or  servitude,  carrying  with  it  as  its  incidents  the 
right  to  use  the  soil  for  the  purposes  of  repair  and  improvement, 
and  in  cities  for  the  more  general  purposes  of  sewerage,  the  dis- 
tribution of  light  and  water,  and  the  furtherance  of  public  moral- 
ity, health,  trade^  and  commerce" 

The  Supreme  Court,  in  the  case  of  The  City  of  Cincinnati  v. 
The  Lessee  of  MliiUy  6  Peters,  437,  says:  "All  public  dedications 
must  be  considered  with  reference  to  the  use  for  which  they  are 
made;  and  streets  in  a  town  or  city  may  require  a  more  enlarged 
right  over  the  use  of  the  land,  in  order  to  carry  into  effect  the 
purposes  intended,  than  may  be  necessary  in  an  appropriation  for 
a  highway  in  the  country.'^     So  the  right  to  pass  water  and  gas 


128    Barney  v.  The  Mayor  and  City  of  Baltimore. 

Opinion  of  the  court. 

under  the  surface  of  streets,  and  to  lay  down  railroads  on  them, 
has  been  sustained.  Now  I  propose  to  show,  that  wharfage  at 
the  ends  or  sides  of  public  streets  belonged  to  the  corporation  of 
Baltimore,  except  in  some  few  cases  where,  by  the  acts  of  Assem- 
bly authorizing  the  improvement,  the  right  to  collect  the  wharf- 
age was  given  to  the  parties  making  the  said  improvement. 

By  Section  12  of  the  act  of  Assembly  of  1783,  ch.  24,  it  was 
enacted,  "  that  the  port  wardens  of  Baltimore  town  shall  be  and 
they  are  hereby  authorized  to  make  such  regulations  from  time 
to  time  respecting  wharves  and  wharfage,"  etc.,  etc.,  and  the  city, 
which  was  incorporated  in  1796,  was  vested  with  all  the  powers 
which  had  heretofore  been  given  to  the  port  wardens;  and  by 
the  8th  section  of  the  Act  of  Incorporation,  among  the  general 
powers  granted,  was  one  to  regulate  the  station,  anchoring,  and 
moving  of  vessels,  and  to  provide  for  deepening  and  cleaning  the 
basin  and  docks.  I  suppose  that  the  right  to  regulate  and  to 
deepen  and  clean  the  docks  would  carry  with  them  the  right  to 
collect  wharfage,  as  a  necessary  means  to  give  effect  to  and  to 
enable  the  corporation  to  exercise  the  power  especially  granted. 
Whether  this  be  or  not,  certain  it  is  that  the  city  exercised  that 
right  at  a  very  early  day  in  its  history.  For,  by  an  ordinance 
passed  on  the  24th  April,  1797  (not  quite  four  months  after  the 
Act  of  Incorporation),  which  is  entitled  "  An  Ordinance  to  pre- 
serve the  navigation  of  the  harbor  of  Baltimore,  and  to  provide 
for  tlie  exercise  of  the  powers  heretofore  vested  in  the  Port  Wardens 
by  the  Act  of  Assembly,"  it  is  enacted  and  ordained  (by  its  8th 
secttion)  that  the  following  wharfages  shall  be  collected  for  the 
articles  hereafter  enumerated,  landed  at  any  ptibUc  wharf  wUhin 
the  city  limitSy  etc.,  etc.  And  to  show  what  was  meant  by  the 
term  "  public  wharves,"  by  an  ordinance  passed  March  19th, 
1798,  it  is  enaeted,  ^'  that  all  wharves  made  out  into  the  basin  or 
harbor  in  front  of  any  street  or  part  of  a  street,  and  which  street 
was  heretofore  laid  out  in  the  plan  of  the  town  as  extending  to 
the  water,  are  hereby  declared  pvblic  wharves,  and  subject  to  the 
wharfage  imposed  and  laid  by  the  ordinance  q/"  1797."  And  this 
power  the  city  continued  to  exercise  until  it  was  taken  away  by 
the  act  of  1813,  but  it  was  restored  to  the  corporation  by  the  act 
of  1827,  ch.  162,  by  which  the  city  was  authorized  to  collect 


Babnet  v.  The  Mayor  and  City  op  Baltimore.    129 

Opinion  of  the  court. 

"wharfage  "  on  any  wharf  or  wharves  belonging  to  the  Raid  mayor 
and  city  council,  or  on  any  public  wharf  in  said  city,  other  than 
the  wharves  belonging  to  and  rented  by  the  State,  and  that  part 
of  Pratt  Street  wharf  heretofore  used  by  the  citizens  of  the 
State."  Now  there  are  certain  public  wharves  in  the  city  on 
which  the  proprietors  of  the  adjoining  property  or  other  indi- 
viduals collect  wharfage,  but  in  those  cases  the  right  to  do  so 
was  expressly  reserved  to  the  parties  making  the  improvement. 

This  was  the  case  in  reference  to  the  making  of  Light  Street 
wharf;  for  by  the  act  of  1796,  ch.  46,  sections  3  and  5,  the  right 
to  charge  wharfage  on  said  wharf  was  given  to  the  parties,  pro- 
prietors of  lots  binding  on  the  same,  whose  duty  it  was  to  fill  up 
and  perfect  the  said  improvement.  And  by  the  act  of  1817,  ch. 
148,  in  which  provision  is  made  for  the  improvement  of  Jones's 
Falls,  by  its  11th  section  it  is  enacted,  "that  should  the  mayor 
and  city  council  succeed  in  rendering  Jones's  Falls  navigable, 
they  are  authorized  to  collect  wharfage  upon  vessels  navigating 
the  same  or  lying  at  the  public  wharves  opened  or  constructed 
on  its  banks,  provided,  that  the  right  to  wharfage  on  LifPey 
Street  shall  not  accrue  to  the  said  mayor  and  city  codncil  until 
they  shall  have  engaged  to  wharf  and  fill  up  said  street  and 
deepen  said  Falls  on  the  side  thereof  adjoining  said  street,  if  the 
said  street  be  given  up  to  the  said  city  J'  This  proviso  does  not 
say,  "  if  the  fee  in  said  street  be  conveyed  to  the  said  city"  but,  as  I 
read  it,  if  t^  6^  surrendered  as  a  highway  to  said  city. 

This,  I  have  endeavored  to  show,  had  already  been  done,  and 
the  city  complied  with  its  part  of  the  said  proviso,  by  filling  up 
and  wharfing  at  said  street,  and  by  deepening  the  said  Falls. 
Now  am  I  right  in  the  view  I  have  taken  as  to  the  effect  of  a 
dedication  of  a  street  to  the  public,  where  that  street  either  runs 
to  or  binds  on  navigable  water  ?  Is  it  not  reasonable  ?  The 
corporation  of  Baltimore  is  bound  to  regulate  and  repair  all  the 
public  wharves.  The  natural  fund  to  defray  this  necessary  ex- 
penditure is  the  wharfage,  an  income  derived  from  those  who 
enjoy  the  benefit  of  this  expenditure.  I  am  not  without  author- 
ity to  sustain  me.  In  the  case  of  The  Town  of  Newport  (Kentucky) 
v.  Taylor^s  JExecutors,  the  right  of  the  town  to  chai^  wharfage 
at  the  wharf  erected  at  the  side  of  the  common,  and  to  establish 
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a  ferry  from  that  point  across  the  Ohio,  became  the  subjects  of 
dispute.  The  common  had  been  set  apart  for  the  public  use  when 
the  ancestor  of  the  defendant  had  laid  out  the  town,  and  it  was 
bounded  by  the  Ohio  River. 

The  Court  of  Appeals  of  Kentucky  decided  that  the  town  of 
Newport  had  no  right  to  establish  a  ferry,  as  the  right  to  do  so 
was  a  franchise  grantable  by  the  legislature,  but  that  the  dedi- 
cation of  the  common  extending  to  the  Ohio  River  included  the 
right  of  constructing  wharves  and  charging  wharfage.  (See 
court's  opinion  in  this  case,  16  B.  Monroe,  804.)  The  great 
case  of  The  OUy  of  New  Orleans  v.  The  United  StaJtes^  reported 
in  10  Peters,  662,  involved  the  rights  of  the  city  to  the  made 
ground  in  its  front  on  the  banks  of  the  Mississippi.  The  city 
claimed  the  same  by  virtue  of  the  fact  that  all  the  space  of  ground 
which  existed  between  the  front  line  of  the  houses  of  the  city  and 
the  river  Mississippi  was  left  by  the  King  of  France,  under  the 
name  of  quays,  for  the  use  and  benefit  of  the  inhabitants,  as  ap- 
peared by  authentic  copies  of  the  original  plans  of  the  foundation 
of  the  city. 

The  Supreme  Court,  in  their  opinion,  say,  on  page  717 :  "If 
the  dedication  of  this  ground  to  public  use  be  established  by  the 
principles  of  the  common  law,  is  it  not  of  the  highest  importance 
that  the  accumulations  of  the  vacant  space,  by  alluvial  forma- 
tions, should  partake  of  the  same  character,  and  be  subject  to  the 
same  use,  as  the  soil  to  which  it  becomes  united?  If  this  were 
not  the  case,  by  the  continual  deposits  of  the  Mississippi  the  city 
of  New  Orleans  would,  in  the  course  of  a  few  years,  be  cut  off 
from  the  river.  If  the  cUy  can  claim  the  original  dedication  to 
the  river y  it  has  all  the  rights  and  privileges  of  a  riparian  proprie- 
tor.^^ Now  does  the  case  of  Dugan  v.  The  Mayor  and  CUy 
Council  of  Baltimore  in  any  way  come  in  conflict  with  these  au- 
thorities or  with  the  view  I  have  taken  of  the  effect  of  the  dedi- 
cation of  a  street  binding  on  the  water  ?  I  think  not  That 
was  a  contest  between  the  parties  in  reference  to  which  of  them 
the  right  belonged  to  charge  wharfage  on  the  sides  of  the  dock 
below  Marsh  Market  Space,  which  sides  were  public  streets. 

The  Court  of  Appeals,  5  Gill  &  Johnson,  374,  decided  that 
it  belonged  to  the  city,  and  (as  I  read  the  report  of  the  case)  m 
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two  grounds:  Ist.  Because  "  over  wharfage  collected  at  private 
wharves,  or  wharves  other  than  those  owned  by  the  city,  or  made 
at  the  ends  or  sides  of  public  streets,  lanes,  and  alleys,  the  city 
officers  have  no  power  or  control.  Its  imposition  and  collection 
i»  the  exclusive  privilege  of  the  wharf-owners;  with  it  tlie  offi- 
cers of  the  city  have  no  control.  It  is  otherwise  with  wharfage 
collected  at  wharves  owned  by  the  city,  or  a^  ^  ends  or  sides  of 
streeis,  lanesy  and  alleys.  All  these  are  called  public  wliarveSy  are 
common  highways,  free  for  the  use  of  the  public,  but  at  which 
tolls  were  collected  by  the  town,  now  city,  officers."  And  2dly, 
because  the  commissioners  of  Baltimore  town,  who  (as  proprie- 
tors of  the  market-house  lot)  had  consented  to  the  making  of  this 
improvement  by  Dugan  and  McElderry,  on  the  express  condi- 
tion "  that  the  said  canal  wharves  and  streets  on  each  side  of  the 
said  canal  be  a  common  highway,  free  for  the  public  use,  but 
subject  to  such  regulations  as  the  commissioners  and  their  succes- 
sors shall  from  time  to  time  establish,"  were  not  to  be  held  to 
have  relinquished  their  right  to  charge  wharfage  on  said  wharves. 
That  they  meant  only  that  the  use  of  said  wharves  should  be 
free  as  all  the  other  public  wharves  of  the  city,  and  did  not  in- 
tend to  surrender  any  right  which  belonged  to  them,  either  as 
proprietors  or  as  trustees  for  the  public,  of  charging  wharfage  on 
these  wharves.  Now  if  the  right  to  regulate,  carried  with  it  the 
right  to  collect,  wharfage,  then  that  right  was  expressly  reserved 
to  the  town  commissioners  in  the  permission.  Again,  the  public 
by  this  dedication  is  the  grantee,  and  the  city  for  this  purpose 
being  its  representative,  could  impose  any  incumbrance  upon 
the  rights  of  the  public  within  the  chartered  power  of  the  corpo- 
ration. And  the  right  of  the  city  to  make  such  a  charge  is  ad- 
mitted by  the  act  of  1813.  In  the  subsequent  cases  of  Wilson's 
Lessee  v.  Inhes,  11  Gill  &  Johnson,  351,  and  Casey's  Lessee  v. 
InloeSf  1  Gill,  430,  no  question  arose  in  reference  to  the  city's 
right  to  collect  wharfage  on  the  city  dock.  The  city  had  made 
and  filled  up  the  property  in  dispute  under  their  various  ordi- 
nances for  the  improvement  of  the  Cove,  and  the  question  was, 
to  whose  benefit  these  improvements  enured,  whether  to  the  hold- 
ers of  parts  of  "  Mounteney's  Neck,"  or  to  the  holders  of  parts 
of  "Fell's  Prospect?" 
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The  Court  of  Appeals  decided  that  the  right  to  improve  this 
property,  under  the  act  of  1745,  vested  in  those  holding  under 
the  eldest  patent  (Mounteney's  Neck),  and  that  the  improvement 
made  by  the  corporation,  under  the  ordinance  of  1823,  must  en- 
ure to  their  benefit.  But  both  of  these  cases  decide  a  very  im- 
portant principle  in  reference  to  the  act  of  1745,  which,  in  my 
opinion,  shuts  out  the  complainant  from  any  part  of  the  City 
Block.  Judge  Dorsey  says,  on  page  368  of  5  Gill  &  Johnson,  in 
speaking  of  the  act  of  1 745 :  '^  The  improvements  authorized  and 
encouraged  were  those  made  by  improvers  in  front  of  their  own 
lots,  not  of  their  neighbors."  And  Judge  Stephen,  in  Wilson  v. 
IrUoeSy  11  Gill  &  Johnson,  358,  quotes  the  language  of  Judge 
Dorsey  in  the  former  cases  as  announcing  the  settled  law  of  the 
court.  Now  it  appears  from  the  plat  in  this  case,  that  the  C% 
Bhck  lies  entirely  east  of  the  east  line  of  Liffey  Slreety  and  in  no 
part  in  front  of  Judge  Chase's  original  lot  as  purchased  from 
Bowly,  and  which  original  lot  he  was  authorized  to  extend  in  a 
southerly  direction  by  the  two  permits  from  the  city  authorities. 

I  cannot  for  one  moment  suppose  that,  having  extended  his 
lot  southerly  according  to  the  permission  (even  if  he  had  com- 
pleted his  improvement),  he  would  have  any  right  to  change  his 
front  and  claim  to  extend  his  lot  in  an  e&sterly  direction.  In 
this  case  such  an  extension  would  be  for  a  large  part  of  it  in 
front  of  the  lots  on  the  east  side  of  Joneses  Falls.  And  it  ap- 
pears by  one  of  the  plats  filed  in  this  cause  that,  by  the  first 
plan  proposed  for  the  improvement  of  the  Cove,  the  Falls  was  to 
have  run  south  directly  out  into  the  basin,  as  it  had  always  done, 
and  a  pier  and  drawbridge  were  to  have  been  made  at  tiie  foot 
of  Albemarle  Street,  but  as  this  plan  would  have  carried  all  the 
deposits  of  Jones's  Falls  out  into  the  basin,  and  would  rapidly 
fill  the  docks  and  water  at  its  mouth,  to  the  injury  of  all  the 
property  in  that  neighborhood,  the  plan  was  adopted  of  turning 
Jones's  Falls  eastwardly,  connecting  the  Block  with  the  side  of 
Lifiey  Street,  and  making  the  drawbridge  at  its  present  site.  This 
plan  saved  the  harbor,  and  was  of  great  benefit  to  all  those  own- 
ing property  on  Liffey  Street. 

Now  on  the  plot  filed  in  this  case,  the  line  on  the  west  side  of 
Jones's  Falls  and  east  side  of  LiiTey  Street,  from  the  old  port 
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wardens'  line  to  the  basin,  is  shown  by  a  line  which  runs  from 
D  to  I.  Judge  Archer,  in  granting  the  7th  instruction,  asked 
for  defendants  in  the  ejectment  case,  says  :  "The  court  believes 
that  the  plaintiff  would  acquire  no  right  by  permission  to  any 
land  not  in  front  of  his  lot,  and  therefore  could  not  have  title  to  the 
land  east  of  the  line  from  D  to  I"  If,  therefore,  Baltimore 
County  Court  was  right  in  this  instruction,  and  of  this  I  have 
no  doubt,  the  question  is  asked.  In  whom  then  is  vested  the  title 
to  this  Block?  Let  the  act  of  Assembly  of  1836,  ch.  63,  sec. 
2,  answer.  That  act  says  "  that  the  mayor  and  city  council  of 
Baltimore  shall  be  and  they  are  hereby  vested  with  the  right 
and  title  to  any  land  made  or  to  be  made  out  of  the  water  in 
making  and  completing  the  improvement  of  the  city  dock  ac- 
cording to  the  plan  heretofore  adopted  by  them,  provided,  never- 
theless, that  nothing  in  this  act  contained  shall  be  construed  to 
interfere  with  the  vested  rights  of  individuals."  For  these 
reasons  I  will  sign  a  decree  dismissing  the  bill  filed  in  this  case 
with  costs. 


United  Staies  Circuit  Court,  Eastern  District  of  North  Carolina. 

The  State  of  North  Carolina  v.  Trustees  op  University 

AND  C.  W.  Dewey,  Assignee,  et  als.* 

Tb«  circuit  courts  of  the  CTnited  States  have  not  juripdiction  of  a  cas^,  cither 
at  law  or  in  equity,  in  which  a  State  is  plaintiff  against  its  own  citizons. 
The  Constitution  of  the  United  States  does  not  confer  such  jurisdiction, 
nor  is  it  conferred  by  any  act  of  Congress.  Such  jurisdiction  is  not 
conferred  upon  the  Circuit  Court  in  this  case  by  the  Bankruptcy  Act  of 
eighteen  hundred  and  sixty-seven,  because  there  are  other  necessary 
parties  than  the  assignee  in  bankruptcy,  and  without  such  parties  the 
plaintiff  could  not  sustain  this  suit  in  any  court. 

In  equity. 

BROOKS,  J. — The  attention  of  the  court  has  not  been  in- 
vited to  the  question  of  jurisdiction  in  this  case  by  either  the 

*  This  case  is  also  reported  in  5  N.  B.  R.  R.,  466. 
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complainant  or  respondent  in  their  arguments^  yet  that  is  a  ques- 
tion to  be  oonsidered  in  the  opinion  of  the  court,  and  the  first 
properly  demanding  attention. 

All  the  authority  vested  in  the  courts  of  the  United  States  to 
hear  and  determine  causes  arises  under  the  provisions  of  the 
Constitution  of  the  United  States  or  acts  of  Congress. 

By  the  provisions  of  the  Constitution  the  Supreme  Court  of 
the  United  States  is  established,  and  its  jurisdiction  prescribed 
directly,  and  it  is  further  provided  that  Congress  shall  have 
power  to  create  or  establish  inferior  courts. 

Then  we  think  that  it  necessarily  follows  that  Congress  has 
the  power  to  prescribe  the  jurisdiction  of  such  courts.  We  are 
sustained  in  this  view  by  the  opinion  in  the  case  of  Osborne  v. 
The  United  States  Bank,  9  Wheat.,  738,  and  Sheldon  v.  GiU,  8 
How.,  448. 

The  second  section  of  the  third  article  of  the  Constitution  re- 
lates to  the  subjects  or  classes  of  cases  declared  to  be  within  the 
jurisdiction  or  power  of  the  United  States  courts,  and  is  as  fol- 
lows : 

"  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution ;  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made  under  their  author- 
ity ;  to  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction; 
to  controversies  to  which  the  United  States  shall  be  a  party ;  to 
controversies  between  two  or  more  States ;  between  a  State  and 
citizens  of  another  State ;  between  citizens  of  different  States ; 
between  citizens  of  the  same  State  claiming  lands  under  grants 
of  different  States ;"  and  lastly,  "  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens,  or  subjects." 

If  the  framers  of  our  Constitution  had  proceeded  no  further, 
it  might  be  contended  with  more  reason  that  this  suit  as  insti- 
tuted comes  within  the  jurisdiction  intended  to  be  conferred  upon 
the  circuit  courts,  but,  as  if  to  leave  no  doubt  upon  the  subject, 
they  proceed,  in  the  second  clause  of  the  second  section  of  the 
third  article,  to  enumerate  the  class  of  cases  over  which  the  Su- 
preme Court  shall  have  original  jurisdiction,  and  with  these  we 
find  all  cases  affecting  ambassadors,  other  public  ministers  and 
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consuls,  and  those  in  which  a  State  shall  be  a  party ;  and  it  is 
further  provided  that,  as  to  all  other  subjects  included  within 
the  jurisdiction  prescribed,  the  Supreme  Court  shall  have  appel- 
late jurisdiction. 

It  may  be  said  that,  though  original  jurisdiction  is  by  this 
provision  of  the  Constitution  conferred  upon  the  Supreme  Court, 
it  is  not  exclusive,  but  only  concurrent  with  some  other  tri- 
bunal. 

We  think  that  a  fair  construction  of  the  language  of  the  Con- 
stitution excludes  such  a  conclusion,  and  we  are  happily  sus- 
tained in  this  opinion  by  the  opinion  of  the  court  in  the  case  of 
Gale  V.  Babcock,  4  Wash.  C.  C.  Rep.,  199. 

It  will  be  seen  that  in  this  case  it  is  decided  that  the  circuit 
courts  have  no  jurisdiction  of  a  cause  in  which  a  State  is  a 
party. 

If  more  authority  should  be  desired  upon  this  point,  we  refer 
to  the  case  of  Osborne  v.  The  United  SUUes  Bank^  9  Wheat.,  820, 
in  which  it  is  declared  that,  in  such  cases  in  which  original  jur- 
isdiction is  conferred  upon  the  Supreme  Court,  founded  on  the 
character  of  the  parties,  the  judicial  power  of  the  United  States 
cannot  be  exercised  in  its  appellate  form. 

In  the  case  iKjfore  us  the  State  of  North  Carolina  is  complain- 
ant, and  the  only  complainant,  and  it  is  the  character  of  that 
party  that  brings  the  case  within  the  original  jurisdiction  pre- 
scribed for  the  Supreme  Court,  and  consequently,  according  to 
the  opinion  of  the  court  in  the  case  last  cited,  is  excluded  from 
the  appellate  jurisdiction  of  that  court. 

Again,  in  the  cases  of  Martin  v.  Hurder'%  Lessees,  1  Wheat., 
237,  Cohen  v.  Virginia,  6  W^heat.,  392,  it  is  decided  that,  in  such 
cases  as  draw  in  question  the  laws.  Constitution,  or  treaties  of  the 
United  States,  though  a  State  may  be  a  party,  the  jurisdiction 
of  the  Supreme  Court  is  appellate,  for  in  such  a  case  the  juris- 
diction is  founded,  not  upon  the  character  of  the  parties,  but 
upon  the  nature  of  the  controversy.  Such  cases  may  be  taken 
by  appeal  or  writ  of  error  from  the  highest  judicial  tribunal  of  a 
State  to  the  Supreme  Court  of  the  United  States. 

The  great  American  constitutional  judge,  in  delivering  the 
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opinion  of  the  Supreme  Court  of  the  United  States  in  Cohen  v. 
The  Stale  of  Virginia  before  referred  to,  uses  this  language : 

'^  It  has  also  been  argued,  as  an  additional  objection  to  the  jur- 
isdiction of  the  court,  that  cases  between  a  State  and  one  of  its 
own  citizens  do  not  come  within  the  general  scope  of  the  Consti- 
tution, and  were  obviously  never  intended  to  be  made  cognizable 
in  the  Federal  courts.  The  State  tribunals  might  be  suspected 
of  partiality  in  cases  between  itself  or  its  citizens  and  aliens,  or 
the  citizens  of  another  State,  but  not  in  proceedings  by  a  State 
against  its  own  citizens.  That  jealousy  which  might  exist  in  the 
first  case  could  not  exist  in  the  last,  and  therefore  the  judicial 
power  is  not  extended  to  the  last.  This  is  very  true  (says  this 
learned  judge),  so  far  as  the  jurisdiction  depends  upon  the  char- 
acter of  the  parties. 

"If  the  jurisdiction  depended  entirely  upon  the  character  of 
the  parties,  and  was  not  given  where  the  parties  had  not  an 
original  right  to  come  into  court,  that  part  of  the  second  section 
of  the  third  article  which  extends  the  judicial  power  to  all  cases 
arising  under  the  Constitution  and  the  laws  of  the  United  States 
would  be  mere  surplusage.  It  may  be  true  that  the  partiality 
of  the  State  tribunals  in  ordinary  controversies  between  a  State 
and  its  citizens  was  not  apprehended,  and  therefore  the  judicial 
power  of  the  Union  was  not  extended  to  such  cases." 

The  ground,  as  is  seen,  upon  which  the  jurisdiction  of  this  court 
is  claimed  in  this  case,  depends  upon  the  character  of  the  parties, 
and  not  the  character  of  the  subject  in  controversy. 

All  we  have  said,  it  will  be  observed,  relates  more  particu- 
larly to  the  provisions  of  the  Constitution,  and  in  regard  to  the 
prescribing  and  the  distribution  of  the  judicial  power  of  the 
United  States. 

The  act  of  seventeen  hundred  and  eighty-nine,  section  twenty- 
four,  is  the  first  whereby  Congress  undertook  to  prescribe  the 
jurisdiction  of  the  circuit  courts,  and  we  find  by  the  seventeenth 
section  of  that  act  that  such  courts  are  vested  with  original  cog- 
nizance, concurrent  with  the  courts  of  the  several  States,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  where  the 
matter  in  dispute  exceeds  a  certain  sum  stated,  and  the  United 
States  are  plaintifi^  or  petitioner,  or  an  alien  is  a  party,  or  the 
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suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought 
and  a  citizen  of  another  State. 

It  is  quite  clear,  we  think,  that  the  provisions  of  this  act  do 
not  embrace  a  case  in  which  a  State  is  a  party. 

This  question,  however,  was  raised  soon  after  the  passage  of 
the  act  in  the  case  of  Gofe  v.  Babcock,  before  referred  to;  and 
in  this  case  it  was  decided  that  the  Circuit  Court  had  no  juris- 
diction between  a  State  and  its  citizens,  or  citizens  of  other 
States. 

It  was  at  one  time  supposed  that  the  Constitution  gave  a 
broader  power  to  the  court.  But  it  has  been  long  since  settled 
that  the  civil  jurisdiction  of  the  circuit  courts  is  governed  by 
the  acts  of  Congress.  Turner  v.  Bank  of  Nortli  Carolinay  4 
^alL,  10;  Melnfyre  v.  Wood,  7  Cr.,  506;  KmdcU  v.  UnUed 
States,  12  Pet.,  616 ;  Carey  v.  CuHis,  3  How.,  245. 

But  the  power  to  entertain  this  suit  is  claimed  by  counsel,  for 
this  court,  under  the  provisions  of  the  Bankrupt  Act  of  eighteen 
hundred  and  sixty-seven.  After  a  careful  examination  of  the 
provisions  of  that  act,  we  are  of  opinion  that  it  was  not  designed 
to  confer,  and  does  not,  in  fact,  confer  such  power. 

If  we  could  believe  that  the  original  jurisdiction  conferred  by 
that  act  upon  the  circuit  courts  was  as  full  as  or  equal,  in  all  re- 
spects, to  that  conferred  upon  the  district  courts,  we  could  not 
reganl  it  as  intending  to  produce  so  inevitable  a  conflict  with  the 
provisions  of  the  Constitution  before  referred  to,  limiting  and 
restricting,  according  to  our  construction,  the  original  jurisdiction 
in  eases  in  which  States  are  parties,  to  the  Supreme  Court. 

We  hold  that  no  such  jurisdiction  as  that  contended  for  in  this 
case  was  intended  to  be  conferred  upon  this  court;  and  further, 
if  it  was  clearly  otherwise,  that  any  attempt  to  do  so  on  the  part 
of  Congress  would  be  ineffectual ;  for,  as  has  been  before  seen, 
the  Constitution  having  itself  provided  that  the  jurisdiction  in 
such  cases  should  be  original  in  the  Supreme  Court,  it  must  be 
r^arded  as  exclusive  of  the  other  courts  of  the  United  States, 
as  much  so  as  if  the  term  exclusive  original,  jurisdiction  had  been 
employed.  And  this  appears  to  us  to  be  the  view  entertained 
by  the  court  in  the  case  of  Osbotme  v.  The  United  Stales  Bank, 
before  cited. 
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It  has  been  suggested  that  there  has  been  greater  necessity  for 
the  exercise  of  jurisdiction  by  this  court  in  this  case,  because,  as 
is  insisted  by  the  bankrupt  law,  the  jurisdiction  conferred  upon 
the  district  and  circuit  courts  of  the  United  States  is  exclusive, 
and  that  no  suit  by  or  against  an  assignee  can  be  maintained  in 
the  State  courts. 

We  agree  that  the  only  jurisdiction  a4±uaUy  conferred  hy  UuU 
dot  is  with  these  courts ;  but  it  does  not  follow  that  an  assignee 
may  not  sue  or  be  sued  in  the  State  courts,  and  we  think  that  an 
assignee  may  sue  or  be  sued  in  the  State  courts. 

If  we  entertained  the  opinion  that  all  controversies  respecting  a 
bankrupt's  estate  could  only  be  heard  and  determined  in  the  dis- 
trict or  circuit  courts  of  the  United  States,  we  confess  that  we 
would  express  the  view  we  entertain  with  much  more  hesitation 
than  we  now  feel. 

Let  the  bill  be  dismissed. 


Distinct  Cotirt  of  the  United  Slates  for  the  Distin^ct  of  West  Vtrgifdaj 
exercising  OircuU  Court  Powers,  Noveinbery  1875. 

United  States  et  al.  v.  Baltimore  and  Ohio  Railroad 

Company. 

Uoder  the  net  of  March  8d,  1819,  authorizing  the  Secretary  of  War  to  sell 
*<8uch  military  sites  belonging  to  the  United  States  a?  may  have  been 
found  or  become  useless  for  military  purposes,"  and  the  act  of  28th 
April,  1828,  authorizing  the  President  to  '*  sell  forts,  arsenals,  dockyardf, 
lighthouses,  or  any  property  held  by  the  United  States  for  like  purposes," 
the  Secretary  of  War  had  authority  to  execute  the  agreement  it  made 
with  the  Baltimore  and  Ohio  Railroad  Company  on  the  5th  November, 
1888,  conceding  to  the  company  '*  authority  to  construct  their  railroad 
along  and  over  their  property"  at  Harper's  Perry,  Virginia. 

The  grant  by  Congress  to  the  President,  of  a  right  to  dispose  of  the  full  title 
in  fee  in  real  property,  implies  the  grant  of  all  minor  powers,  and  these 
powers  may  be  exercised  by  the  Secretary  of  War  as  agent  of  the 
President. 

Where,  under  a  contract  perpetual  in  its  purport,  a  license  to  use  property 
for  specific  purposes  is  not  specially  restricted,  and  is  coupled  with  an 
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interest  which  was  necessary  to  the  possession  and  enjoyment  of  the 
rights  acquired  under  the  permission,  the  license  is  not  revocable  as  long 
EH  the  interest  exists  ;  and  though  the  fee  simple  remains  in  the  grantor, 
the  right  to  use  is  paramount  to  the  fee,  and  the  doctrine  of  equitable 
estoppel  applies  against  the  grantor. 

In  equity. 

JACKSON,  J.— The  bill  filed  in  this  cause  seeks— 

First — ^To  cancel  an  agreement  in  writing,  entered  into  No- 
vember 6th,  1838,  between  Joel  R.  Poinsett,  then  Secretary  of 
War  of  the  United  States,  and  Louis  McLane,  then  President 
of  the  Baltimore  and  Ohio  Railroad  Company,  under  which 
agreement  the  railroad  company  claims  title  to  so  much  of  a  tract 
of  land  known  as  the  "  Harper's  Ferry  property,"  as  is  used 
and  occupied  for  the  purposes  of  its  road. 

Secondly. — To  remove  a  cloud  upon  the  title  of  the  govern- 
ment to  the  property,  growing  out  of  a  claim  of  title  derived 
from  one  Patrick  Byrne  to  that  portion  of  it  occupied  by  the 
defendant. 

It  is  conceded  that  the  United  States  derived  title  to  the  Har- 
per's Ferry  tract  through  sundry  -conveyances  made  in  1796, 
and  afterwards,  "  to  George  Washington,  President  of  the  United 
States,  and  his  successors  in  office ;"  that  by  virtue  of  the  con- 
veyances so  made,  the  government  of  the  United  States  became 
seized  and  possessed  of  this  tract  of  land,  and  continued  to  hold 
possession  of  it  (except  that  portion  occupied  by  the  railroad 
company)  from  1796  until  the  30th  of  November,  1869,  when  it 
was  sold  by  the  government  to  Francis  C.  Adams. 

That  shortly  after  the  government  acquired  the  property,  she 
established  upon  it  a  national  armory,  which  was  ased  for  the 
manufacture  of  arms  and  munitions  of  war  until  the  armory  was 
destroyed,  in  the  year  1861. 

This  being  the  condition  of  the  property  in  the  year  1838,  the 
railroad  company  applied,  through  its  President,  Louis  McLane, 
to  the  government  of  the  United  States  for  permission  to  occupy 
a  portion  of  the  tract  for  a  right  of  way  across  it  for  railroad 
purposes,  which  resulted  in  the  agreement  of  November  5th, 
1838,  between  Joel  R.  Poinsett,  then  Secretary  of  War,  on  be- 
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half  of  the  government  of  the  United  States,  and  Louis  McLane, 
on  behalf  of  the  railroad  company. 

By  the  terms  of  that  agreement,  "  authority  was  conceded  by 
the  government  to  the  railroad  company  to  construct  their  rail- 
road along  and  over  the  property  of  the  United  States."  It  is 
claimed  by  the  defendant,  the  railroad  company,  that  under  and 
by  virtue  of  this  agreement,  it  has  an  easement  in  the  property 
occupied  by  it  so  long  as  it  is  used  for  railroad  purposes. 

But  if  it  should  be  mistaken  in  this  position,  the  company 
claims  title  to  the  land  in  controversy  under  a  deed  from  Patrick 
Byrne,  who  claimed  it  under  a  grant  from  the  State  of  Maryland, 
whose  jurisdiction  extended  to  the  south  bank  of  the  Potomac 
River. 

With  reference  to  the  second  position  of  the  defendant,  which 
I  propose  to  consider  first,  it  is  alleged  that  the  railroad  tracks, 
and,  in  fact,  all  the  ground  used  for  railroad  purposes,  is  a  "fill," 
built  by  the  company  in  the  river,  and  upon  what  is  claimed  to 
be  its  bed  at  the  date  of  the  agreement  between  the  government 
and  the  railroad  company,  within  the  territory  of  Maryland,  and, 
consequently,  covered  by  the  Byrne  title.  However  this  fact 
may  be,  it  is  not  deemed  to  be  a  matter  of  importance  in  this 
case,  as  the  defendant  first  took  possession  of  the  proj>erty  in 
controversy,  claiming  it  under  the  agreement  of  November  5th, 
1838 ;  and  so  far  as  the  question  of  possession  arises  between  the 
United  States  and  the  defendant,  it  is  a  matter  of  no  moment 
whether  the  United  States  had  a  good  title,  or  whether  the  Sec- 
retary of  War  had  authority  to  execute  the  agreement.  By  the 
express  terms  of  the  agreement,  the  defendant  was  to  build  a  sus- 
taining wall  parallel  to  the  then  existing  wall  built  by  the  govern- 
ment, between  it  and  the  river  in  some  places,  and  within  the 
river  at  others,  for  the  purpose  of  making  the  "  fill  '*  upon  which 
the  railroad  track  was  to  be  built.  Thus  it  appears  that  the  de- 
fendant, under  an  expreas  provision  in  this  agreement,  was  to 
build  a  wall  and  make  the  necessary  fill,  deriving  its  authority 
for  so  doing  from  the  government  alone.  If  stronger  evidence 
was  required  to  establish  the  intention  and  understanding  of  the 
parties  at  the  time  the  agreement  was  entered  into,  none  could 
be  brought.     At  that  time  no  one  questioned  the  right  of  the 
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government  to  the  property,  and  being  a  riparian  owner,  she  was 
entitled  to  any  accretions,  whether  the  result  of  the  action  of  the 
water,  or  the  result  of  labor  and  skill  applied  and  used  to  confine 
the  river  to  wliat  appeared  to  be  its  natural  channel,  so  far  as  it 
would  not  interrupt  the  flow  of  water  or  obstruct  navigation. 
The  government  had  a  clear  right  to  authorize,  as  she  did,  the 
erection  of  the  wall,  not  only  for  the  purposes  of  a  railroad  bed, 
but  to  furnish  a  bank  for  the  river,  so  as  to  prevent  its  encroach- 
ing further  upon  the  main  land. 

This  view  of  the  case  explains  clearly  the  conduct  of  the  par- 
ties at  the  time,  and  tends  to  establish  the  fact,  that  the  river  at 
the  date  of  the  agreement  had  by  its  wash  encroached  on  the  main 
land,  some  distance  beyond  its  original  limits.  But  that  fact 
did  not  alter  the  boundary  line  between  the  States,  and  hence 
both  parties  must  have  regarded  the  property  as  within  the  juris- 
diction of  Virginia  when  the  agreement  was  made;  otherwise, 
it  would  not  have  been  entered  into  with  its  existing  terms  and 
conditions. 

But  suppose  at  the  time  the  agreement  was  entered  into,  the 
title  of  Patrick  Byrne  covered  the  land  in  controversy  ?  Would 
that  fact  alter  the  legal  relations  between  the  parties  in  this  case? 
I  think  not  ? 

The  defendant  did  not  acquire  the  title  of  Byrne  until  Sep- 
tember, 1841,  long  after  the  agreement  made  with  the  United 
States  under  which  they  took  possession  of  the  disputed  property. 
When  the  deed  of  Byrne  was  executed,  it  passed  nothing,  because 
he  was  out  of  possession  of  the  property  intended  to  be  con- 
veyed, and  the  possession  of  it  was  had  under  a  claim  of  title 
adverse  to  him. 

If,  however,  it  had  passed  any  title,  the  defendant  took  it  in 
subordination  to  the  title  of  the  government.  At  the  time  of 
the  execution  of  this  deed,  the  defendant  was  a  tenant  under  the 
United  States,  and  was  bound  by  every  obligation,  both  legal 
and  moral,  to  protect  the  title  of  its  landlord  until  it  should 
restore  the  possession  of  the  property  to  it.  True,  it  might  dis- 
claim the  tenancy  by  actual  notice,  or  by  such  notorious  acts  as 
would  be  equivalent  to  such  notice.  It  is  not,  however,  pre- 
tended that  any  such  disclaimer  was  ever  made  in  the  c&se.    On 
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the  contrary^  the  defendant,  in  its  answer,  claims  right  to  the 
possession  and  use  of  the  property  under  the  agreement  made 
with  the  Secretary  of  War,  November  5th,  1838.  Holding  this 
relation  to  the  United  States,  it  cannot  shelter  itself  behind  the 
Byrne  or  any  outstanding  title,  but  must  stand  or  fall  with  the 
title  it  acquired  from  the  United  States. 

This  brings  me  to  consider  the  first  ground  of  defence  set  up 
by  the  defendant  in  answer  to  the  bill  of  the  complainants,  to 
wit,  the  validity  of  its  title  under  the  United  States.  It  is  not 
questioned,  and  in  fact  it  cannot  be  denied,  that  if  the  claim  of  the 
United  States  covered  the  land  in  controversy,  her  title  is  good. 
That  being  conceded,  the  next  question  that  presents  itself  for 
consideration  is,  has  the  defendant  an  inchoate  or  perfect  title 
from  the  United  States  ? 

The  consideration  of  this  question  involves  the  authority  of 
the  Secretary  of  War  to  make  the  agreement  he  did  of  Novem- 
ber 6th,  1838,  which  the  complainants  in  this  action  very  gravely 
question,  and  insist  that  the  action  of  the  Secretary  of  War  is 
without  color  of  authority,  and  absolutely  void  or  voidable. 
Congress,  by  an  act  passed  and  approved  by  the  President  at  an 
early  date,  established  a  national  armory  upon  this  property  at 
Harper's  Ferry,  by  which  it  became  dedicated  to  military  pur- 
poses. From  the  time  of  its  dedication  to  the  date  of  the  agree- 
ment between  the  Secretary  of  War  and  the  railroad  company, 
it  was  alone  used  ^s  a  site  for  military  purposes.  During  that 
period,  arms  and  munitions  of  war  were  there  manufactured 
under  the  direction  of  the  War  Department.  This  property,  as 
well  as  all  military  property  belonging  to  the  United  States,  is 
and  always  has  been  under  the  general  management  of  the  Secre- 
tary of  War.  With  the  knowledge  of  this  fact,  Congress,  by  an 
act  passed  March  3d,  1819,  invested  the  Secretary  of  War  with 
authority  to  make  sale  of  '^  such  military  sites  belonging  to  the 
United  States  as  may  have  been  found  or  become  useless  for 
military  purposes." 

As  far  back  as  the  6th  day  of  May,  1836,  construction  was  given 
to  this  act  by  Mr.  B.  F.  Butler,  then  Attorney-General  of  the 
United  States,  in  which  opinion  he  held  that  the  Secretary  of 
War  was  authorized  to  make  sale  of  any  "  military  sites  "  belong- 
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ing  to  the  government  at  the  date  of  the  act,  which  were  no 
longer  needed  for  military  purposes.  Attorney-General's  Opin- 
ionSy  vol.  3d^  page  1 08. 

The  government  seems  to  have  adopted  this  construction,  and 
its  correctness  does  not  appear  to  have  been  since  questioned.  In 
the  case  of  the  United  States  v.  Chicago,  7  Howard,  188,  the 
Supreme  Court  of  the  United  States  refer  to  this  act,  and  con- 
cede the  power  of  the  Secretary  of  War  to  sell  what  was  then 
known  as  Fort  Dearborn,  or  any  portion  of  that  propertyy  un- 
der it. 

It  will  be  seen  that  the  power  claimed  for  the  Secretary  of 
War  under  this  act  is  sustained  not  only  by  precedent  in  the  de- 
partment, but  by  judicial  authority. 

But  it  is  claimed,  that  the  act  applies  only  to  military  sites, 
SQch  as  public  foi*ts  and  dockyards,  and  not  to  a  property  used 
for  the  purpose  of  manufacturipg  arms  and  munitions  of  war. 
It  must  be  borne  in  mind,  however,  that  Congress,  in  establishing 
the  public  armory  at  Harper's  Ferry,  fixed  its  location  and  dedi- 
cated it  to  military  purposes.  That  it  was  a  military  site,  used 
for  military  purposes,  seems  to  me  not  to  admit  of  a  doubt.  But 
precedent  is  not  wanting  for  this  position.  The  view  of  the 
question  is  sustained  by  Mr.  Crittenden,  when  Attorney-General 
of  the  United  States,  in  discussing  the  power  of  the  Secretary  of 
War  under  this  statute,  in  regard  to  the  property  now  in  ques- 
tion. Attorney-General's  Opinions,  vol.  5,  page  550.  Under 
this  opinion  of  the  Attorney-General,  the  Secretary  of  War  laid 
out  a  large  portion  of  the  public  property  at  Harper's  Ferry, 
not  needed  for  military  purposes,  into  town  lots,  streets  and  alleys, 
and  the  lots  were  sold  to  parties  who  took  possession  under  the 
title  thus  derived  from  the  government,  and  they  are  so  held  to 
this  day.  So  far  as  it  now  appears,  no  question  has  been  raised 
as  to  the  power  he  exercised  upon  that  occasion.  The  government 
having  in  all  its  branches  acquiesced  in  this  action  of  the  War 
Department,  she  should  not  be  permitted  to  change  her  position 
with  reference  to  this  property,  but  her  rights  should  be  deter- 
mined according  to  the  construction  heretofore  given  the  act, 
which  seems  to  me  not  only  to  be  warranted  by  its  terms,  but 
does  no  violence  to  the  language  employed  to  express  its  object. 
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I  have  thus  far  examined  the  act  of  1819,  and  the  powers  of 
the  Secretary  of  War  under  it.  The  defendant^  however,  does 
not  rely  alone  upon  it  for  .its  defence,  but  seeks  to  protect  itself 
under  the  act  of  1828.  This  act  authorizes  the  President  to 
"sell  forts,  arsenals,  dockyards,  lighthouses,  or  any  property 
held  by  the  United  States  for  like  purposes,"  when  no  longer 
needed  for  the  purposes  for  which  they  were  used.  Under  this 
statute  the  power  to  sell  is  expressly  conferred  upon  the  Presi- 
dent. It  is  claimed,  however,  that  this  agreement  was  the  act  of 
the  Secretary  of  War,  and  not  of  the  President,  and  therefore 
not  within  the  words  of  the  statute,  and,  as  a  consequence,  is  not 
binding  on  the  United  States.  It  is  now  well  settled,  that  "  the 
President  speaks  and  acts  through  the  heads  of  the  several  de- 
partments in  relation  to  subjects  which  appertain  to  their  respec- 
tive duties."  This  property  belonged,  as  I  have  before  said,  to 
the  War  Department,  and  was  under  the  immediate  control  of 
the  Secretary  of  War.  He  was,  in  the  making  of  this  agreement, 
but  the  agent  of  the  President,  and  I  feel  justified  in  presuming 
that  it  was  done  under  his  direction,  and  with  his  assent,  and  is 
therefore,  in  contemplation  of  law,  the  act  of  the  President. 
Wilcox  V.  Jackson,  13  Peters. 

I,  therefore,  conclude  that  by  both  the  acts  of  1819  and  1828, 
the  Secretary  of  War  was  authorized  to  sell  any  property  be- 
longing to  his  department  not  longer  needed  by  the  government. 
It  is  suggested,  however,  that  although  the  power  be  conceded, 
he  did  not  exercise  the  right  conferred  by  the  statute,  but  in- 
stead of  selling  the  property,  he  "granted  permission  to  the 
railroad  company  to  run  their  road  through  the  lands  belonging 
to  the  United  States."  It  is  sufficient  to  say  in  reply  to  this 
position,  that  the  Secretary  of  War  is  by  law  invested  with  the 
power  to  look  after  and  take  care  of  all  public  property  belong- 
ing to  his  department,  and  so  to  use  and  manage  it  as  will  be 
best  for  the  public  interests.  Whilst  he  could  not  sell,  or  by  any 
act  of  his  part  with  the  legal  title  to  any  property  belonging  to 
the  United  States,  except  under  authority  derived  from  Congress, 
yet,  as  incident  to  the  power  of  his  office,  and  in  the  exercise  of 
a  discretion  with  which  all  heads  of  departments  are  vested,  he 
would  have  the  right  to  lease  property  not  longer  needed  for 
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public  purposes,  not  only  for  the  preservation  of  it,  but,  if  prac- 
ticable, to  render  it  productive  of  revenue  to  the  government, 
until  it  could  be  disposed  of  in  pursuance  of  law.  Being  in- 
vested with  authority  to  dispose  of  it  by  grant  in  fee,  all  minor 
powers  over  the  property  are  necessarily  implied. 

This  conclusion  brings  me  to  notice  briefly  the  rights  acquired 
by  the  defendant  under  this  agreement.  Under  the  permission 
granted  in  this  agreement,  the  railroad  company  entered  upon 
and  took  possession  of  the  disputed  property,  and  constructed 
their  line  of  railway  across  it.  The  license  granted  was  for  an 
indefinite  period,  no  time  being  fixed  when  the  permission  to  use 
the  lands  for  the  purpose  specified  in  the  agreement  was  to  ter- 
minate. Up  to  this  time  it  has  never  been  revoked,  nor  has  any 
notice  been  given  by  the  government  of  its  intention  or  even  its 
desire  to  revoke  it,  until  the  institution  of  this  suit. 

The  defendant  accepted  this  license  upon  the  terms  indicated. 
It  built  and  constructed  its  railroad  under  this  authority.  It 
was  the  extension  of  a  great  national  highway,  and  as  we  now 
know,  second  to  none  in  magnitude  and  importance  in  this  or 
any  other  country.  It  must  have  been  apparent  to  both  the 
contracting  parties  that  an  enterprise  at  that  time  so  stupendous 
in  its  character  as  the  construction  of  a  railroad  from  Baltimore 
to  the  Ohio  River,  was  to  be  permanent  and  lasting.  A  right 
thus  acquired,  under  a  written  license  not  specially  restricted,  is 
commensurate  with  the  thing  of  which  the  license  is  an  accessory. 

That  it  was  so  understood  by  the  Secretary  of  War  is  shown 
by  the  fact  that  he  expressly  provided  in  his  agreement  with  the 
defendant  that  '^  the  said  company  shall  allow  the  United  Stat^ 
to  construct  and  keep  up  forever  a  depot,  with  suitable  tracks, 
switches,  and  turnabouts,  to  be  connected  with  said  road."  Here 
there  is  a  reservation  of  a  right  forever  upon  the  part  of  the  agent 
of  the  government,  clearly  indicating  that  he  understood  that  the 
defendant  was  to  use  and  enjoy  the  license  thus  granted  as  long 
as  it  should  see  proper  to  do  so.  The  inference  is  clear  to  my 
mind  that  it  was  the  intention  of  the  Secretary  of  War  to  dedi- 
cate the  property  granted  under  this  license  to  this  specific  use, 
which  was  a  public  one.  It  was  for  a  great  national  highway. 
Having  so  donated  and  declared  the  purposes  and  object  of  the 

10 
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donation,  it  became  dedicated  to  the  specific  purposes  indicated. 
By  this  act  upon  the  part  of  the  United  States^  through  their 
agent,  the  defendant,  as  well  as  the  public  through  it,  has  ac- 
quired an  easement  in  the  property,  so  long  as  it  continues  to 
use  it  for  the  purposes  granted,  which  is  said  ''to  be  a  liberty, 
privilege,  or  advantage  which  one  may  have  in  the  lands  of  an- 
other without  profit."  The  owner  of  the  fee,  whoever  he  may 
be,  cannot  revoke  the  license  granted.  The  fee  will  remain  in 
the  original  owner,  or  his  grantees,  but  the  right  of  the  defend- 
ant to  the  use  is  paramount  to  the  title  of  the  owner  of  the  fee, 
and  does  not  require  the  fee  for  its  protection.  M,  JE,  Church  v. 
Hoboken,  33  N.  J.  L. ;   Wilson  v.  Sexon^  27  Iowa,  15. 

And  here  the  doctrine  of  equitable  estoppel  may  be  justly  ap- 
plied. Under  the  permission  given,  the  defendant  built  its  rail- 
road over  the  land  of  the  complainants,  with  their  knowledge 
and  assent,  which  depends  for  its  value  on  remaining  in  its  pres- 
ent position.  Acting  in  good  faith,  it  was  influenced  to  make 
large  expenditures  both  of  time  and  money  in  its  construction. 

The  plaintiffs  were  influenced  in  granting  the  license  by  the 
benefits  to  be  derived  from  the  construction  of  the  road  in  fur- 
nishing them  with  better  facilities  of  transportation  at  reduced 
rates.  It  was  simply  the  advantage  of  a  railroad  for  transporta- 
tion over  the  old  wagon-roads,  which,  in  the  light  of  subsequent 
events,  proved  to  be  of  incalculable  benefit  to  the  property.  The 
benefits  thus  derived,  whilst  they  may  not  amount  to  a  valuable 
consideration,  were  the  inducements  that  operated  upon  the  com- 
plainants to  grant  the  license.  It  was  a  power  coupled  with  an 
interest,  ivhich  was  both  necessary  to  the  possession  and  enjoy- 
ment of  the  rights  acquired  under  the  permission,  and  is  not  re- 
vocable as  long  as  the  interest  exists.  Were  it  otherwise,  a  re- 
vocation of  the  power  would  follow,  and  the  defendant  would 
be  constrained  to  remove  its  railroad  at  a  great  loss.  Such  a 
result  would  work  gross  injustice  to  the  defendant,  and  would 
allow  the  complainants  to  take  advantage  of  their  own  wrong. 

It  is  here  that  equity  interposes  her  power  to  estop  the  com- 
plainant from  disturbing  the  defendant  in  the  rights  acquired  by 
it  under  the  agreement,  otherwise  it  would  have  no  remedy.  It 
is  now  the  settled  doctrine  that ''  equity  will  execute  every  agree- 
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uienty  for  the  breach  of  which  damages  may  be  recovered,  when 
an  action  for  damages  would  be  an  inadequate  remedy/'  In  this 
case  no  adequate  eomi)ensation  could  be  made  the  defendant  for 
the  damages  it  would  sustain  by  the  revocation  of  its  license  and 
the  loss  of  rights  acquired  under  it.  The  complainant  having 
without  objection  permitted  the  defendant  to  construct  over  their 
lands  a  public  railroad,  '^  cannot,  after  the  road  is  completed,  or 
large  expenditures  have  been  made  thereon,  upon  the  faith  of 
their  apparent  acquiescence,  reclaim  the  land  or  enjoin  its  use  by 
the  railroad  company."  Goodin  v.  Cincinnati  and  Whitewater 
Canal  Company j  18  Ohio  St.,  169 ;  Cumberland  Valley  Railroad 
Company  v.  McLanahan,  59  Penn.,  24,  31.  And  this  doctrine 
is  reaffirmed  in  21  Ohio,  553,  in  which  case  the  learned  court 
declare  that  '^  it  is  the  dictate  of  natural  justice  that  he  who,  hav-  • 
ing  a  right  or  interest,  by  his  conduct  influences  another  to  act 
on  the  faith  of  its  non-existence,  or  that  it  will  not  be  asserted, 
shall  not  be  allowed  afterwards  to  maintain  it  to  his  prejudice." 
Out*of  this  just  principle  has  grown  the  equitable  doctrine  of 
estoppel  in  pais,  so  well  stated  and  strongly  approved  by  Fon- 
blanque  in  his  Treatise  on  Equity,  vol.  i,  chap.  3,  sec.  4;  by 
Chancellor  Kent  in  Wendell  v.  Van  Rensadaer,  1  Johns.  Ch., 
344 ;  by  Lord  Macclesfield  in  the  leading  case  of  Savage  v.  Fos- 
ter, 9  Modern  R.,  35. 

In  the  case  under  consideration,  no  one  can  question  the  &ct 
that  the  defendant  was  influenced  in  the  course  it  pursued  by  the 
conduct  of  the  government  through  its  officer,  the  Secretary  of 
War.  The  company  entered  upon  the  premises  under  its  agree- 
ment with  the  government,  and  remained  in  the  peaceable  pos- 
session and  the  quiet  enjoyment  of  them  for  a  period  of  upwards 
of  thirty  years.  During  all  this  time  not  the  slightest  intima^ 
tion  was  ever  given  to  it  of  any  claim  whatever  upon  the  part  of 
the  government  to  the  disputed  premises.  I  therefore  conclude 
that,  upon  every  principle,  both  legal  and  equitable,  the  com- 
plainants cannot  and  ought  not  to  be  permitted  at  this  late  day 
to  disturb  the  defendant  in  the  possession  of  the  premises  under 
the  agreement  of  1838. 

Nor  do  I  think  a  right  of  compensation  exists  in  this  case.  No* 
actual  consideration  is  expressed  in  the  agreement,  and  the  omis- 
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sion  to  do  so  implies  that  both  parties  understood  that  none  was 
demanded. 

It  is  manifest  that  the  Secretary  of  War  required  no  considera- 
tion^ for  the  reason  that  he  looked  to  the  additional  facilities  of 
transportation  the  construction  of  the  railroad  would  furnish,  as 
well  as  to  the  enhanced  value  of  the  residue  of  the  property  con- 
sequent upon  its  construction. 

It  seems  to  me,  therefore,  that  every  consideration  of  justice 
between  the  parties  requires  me  to  treat  and  hold  the  license  in 
this  case  as  an  executed  contract  giving  an  absolute  right.  I 
am  therefore  of  the  opinion  that,  upon  any  view  of  the  case 
presented  by  the  pleadings,  the  bill  should  be  dismissed  for  the 
reasons  assigned. 


United  States  Cijxuit  Court,  Eastern  District  of  Virginia,  at 

Alexandria,  Januai-y,  1877. 

Wm.  B.  Rogers  et  al.  v.  David  B.  Parker,  U.  S.  Marshal. 

Where  a  judgment  at  law  had  been  rendered  against  a  defendant,  who  bftd 
entered  his  appearance,  through  the  inattention  and  neglect  of  bis 
counseli  and  the  counsel  was  not  pecuniarily  responsible  for  the  amount 
of  the  judgment,  on  a  bill  brought  by  this  defendant  to  restrain  all 
proceedings  to  collect  the  judgment; 
'Held,  on  demurrer,  that  the  bill  must  be  dismissed. 

In  equity. 

The  bill  alleges  the  following  series  of  facts: 

Jesse  J.  Simpkins  was  appointed  United  States  Collector  at 
the  port  of  Norfolk,  Virginia,  and  the  complainants  became  his 
sureties  for  the  sura  of  $50,000,  prior  to  the  war. 

On  the  breaking  out  of  the  war  Simpkins  was  indebted  to  the 
United  States  in  the  sum  of  $11,000  and  upwards. 

He  had  in  his  hands,  including  that  amount,  in  all  $16,489.80, 
of  which  $10,000  was  in  gold  belonging  to  the  United  States. 
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At  the  commencement  of  hostilities  he  was  ready  and  willing 
to  pay  to  the  United  States  the  amount  then  in  his  hands, 
and  used  every  possible  exertion  for  that  purpose. 

Owing  to  the  occupation  of  Norfolk  by  the  confederate  mili- 
tary forces,  he  was  unable  either  to  send  the  money  to  the 
United  States  or  to  keep  it  safely,  and  with  a  view  to  its  greater 
security  deposited  the  same  secretly  at  night  in  the  vaults  of  a 
bank  at  Norfolk. 

The  money  subsequently  becoming  more  insecure  there,  and 
feeling  that  he  might  be  liable  for  moving  the  money  contrary 
to  law  from  the  vaults  in  the  custom-house  oflGce,  it  was  secretlv 
returned  to  the  vaults  again. 

Major  General  Huger  haviog  at  his  command,  present,  an 
active  and  ample  military  force,  demanded  the  money  from 
Simpkins  as  an  officer  of  the  confederate  authorities.  Being 
unable  to  resist  that  demand,  and  hoping  to  secure  the  money  to 
the  United  States,  a  conference  was  held  between  Simpkins,  the 
sureties  on  his  bond,  and  the  United  States  District  Attorney,  and 
by  the  advice  of  that  attorney  it  was  arranged  that  the  money 
should  be  placed  as  a  special  deposit  in  the  treasury  of  the  Stat« 
of  Virginia,  under  the  belief  that  it  would  thus  be  secured  to  the 
United  States,  in  the  event  of  the  failure  of  the  confederate 
arms.  General  Huger  consenting  thereto,  the  money  was  so 
placed  as  a  special  deposit,  and  no  itsivt  of  the  same  has  ever 
been  removed,  but  is  now  there,  as  the  complainants  insist,  the 
property  and  subject  to  the  order  of  the  United  States. 

Under  these  circumstances  a  suit  at  law  was  commenced  by 
the  United  States  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Virginia,  against  the  complainants  in  this  suit, 
on  said  bond,  Simpkins  in  the  meantime  having  died  insolvent. 

The  complainants  employed  counsel  to  defend  said  suit,  and 
to  appear  and  cause  their  names  to  \ye  entered  upon  the  docket, 
and  upon  whom  the  complainant  relied  to  plead  and  make  the 
defence  to  the  said  suit  at  law. 

Upon  the  trial  the  said  counsel,  although  regular  practitioners 
at  that  bar,  were  not  present,  and  the  complainants  did  not  know 
of  the  said  trial,  nor  that  a  judgment  was  rendered  in  said  cause,, 
until  long  after  the  said  judgment  had  become  final  and  absolute. 
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In  June,  1872,  an  act  of  Congress  was  passed  for  the  relief  of 
Siropkins's  sureties,  authorizing  the  Attorney-General  to  demand 
and  receive  frora  the  State  of  Virginia  the  amount  so  deposited, 
and  the  Attorney-General  was  also  authorized  to  stay  proceed- 
ings on  the  said  judgments  until  it  was  ascertained  whether 
Virginia  would  make  payment  of  said  deposit. 

Subsequently,  and  on  April  3d,  1873,  the  agent  of  the  Attorney- 
General  demanded  such  payment  of  the  State  of  Virginia,  but 
the  demand  was  refused  on  the  ground  that  such  payment  was 
forbidden  by  the  constitution  of  the  State. 

On  the  29th  of  April,  1873,  the  complainants,  as  required  by 
the  said  act,  delivered  to  David  B.  Parker  a  forthcoming  bond, 
in  the  sum  of  $20,180,  to  satisfy  the  amouut  of  the  said  judgment 
of  $1 1,795,  with  costs  and  interest. 

The  only  consideration  for  the  said  forthcoming  bond  was  the 
said  judgment  against  them  as  Simpkins's  sureties. 

No  part  of  the  money  which  that  judgment  represented  was 
lost,  or  squandered,  or  embezzled  by  Sinipkins. 

No  part  of  that  fund  has  ever  come  into  the  possession  of 
either  of  the  persons  against  whom  the  judgment  runs. 

They  are  chargeable  with  no  fault  or  neglect,  and  have  in  no 
way  contributed  to  produce  either  the  loss  or  peril  in  which  the 
money  is  placed. 

The  judgment  was  not  only  recovered  against  them  without 
any  fault  or  neglect  on  their  part,  but  neither  one  nor  all  of  the 
attorneys  or  counsel  so  employed  by  them,  and  relied  upon  to 
make  their  defence,  are  able  to  pay  the  amount  of  the  judgment 
or  to  indemnify  the  complainants  against  the  same,  wherefore 
they  pray  a  perpetual  injunction  against  the  said  party  from  at- 
tempting to  enforce  the  said  forthcoming  bond.  All  parties  are 
•citizens  of  Virginia. 

The  bill  was  brought  against  D.  B.  Parker,  as  Marshal  of  the 
United  States  for  the  Eastern  District  of  Virginia.  After  it  was 
commenced  Parker  resigned,  and  C.  P.  RamsdeU,  his  successor, 
was  made,  by  order  of  court,  defendant  in  his  place. 

To  the  bill  the  defendant,  C.  P.  Ramsdell,  interposed  a  general 
'demurrer,  and  made  affidavit  to  it  in  usual  form. 


Rogers  v.  Parker.  151 


Argument  for  coniplainMnts. 


The  defendant's  statement  of  his  grounds  of  demurrer,  sub- 
mitted by  i.  i.  Lewisy  U.  S.  Attorney,  were  as  follows: 

Ist.  Because,  as  shown  on  the  face  of  the  bill,  the  complain- 
ants had  their  day  on  the  law  side  of  this  court;  that  judgment 
in  the  matter  was  rendered  against  them,  fairly  and  bona  fide, 
and  that  if  any  wrong  has  been  done  said  complainants,  it  arises 
from  their  own  fault  and  neglect,  as  shown  by  their  said  bill 
Itself. 

2d.  Because  the  defence  set  np  in  said  bill  is  neither  at  law 
nor  in  equity  a  sufBcient  answer  to  the  demands  of  the  United 
States  against  them  and  their  principal,  the  late  Jesse  J.  Simp- 
kins. 

3d.  Because,  even  admitting  the  defence  as  set  up  in  said  bill 
to  be  sufficient  (which  this  defendant  does  not),  it  does  not  ap- 
pear from  the  statements  contained  in  said  bill  that  the  com- 
plainants did  not  have  ample  opportunity  to  have  applied  to  the 
court  wherein  said  judgment  was  rendered,  to  set  aside  the  ver- 
dict, and  to  grant  them  a  new  trial. 

H.  H.  Wells,  counsel  for  complainants,  insisted  in  argument : 

The  application  for  injunction  in  this  case  does  not  depend 
upon  the  citizenship  of  the  parties,  but  upon  the  fact  that  the 
proceeding  is  in  the  same  court  in  which  the  judgment  was  ren- 
dere<l,  and  is  ancillary  to  the  original  suit. 

Dunn  V.  Clark,  8  Pet.,  1  ;  Christntas  v.  Russelly  14  Wall.,  69,  as 
to  what  is  ancillary;  Jones  v.  Andrews,  10  Wall.,  327  ;  Dunlap 
V.  Stetson,  4  Mason,  349 ;  Freeman  v.  Howe,  24  How.,  460 ; 
Clark  V.  Matthews,  12  Pet,  170;  see  brief  in  Faid  v.  Stewart, 
in  this  court ;  St.  IaMs  Hospital  v.  Bradley ;  3  Blatch,  269. 

The  general  rule  is  that  equity  will  enjoin  judgments  which 
are  against  good  conscience,  and  which  can  be  impeached  by 
facts  or  grounds  which  the  party  could  not  avail  himself  of  at 
law,  or  of  which  he  was  prevented  from  availing  himself  by 
fraud,  accident,  or  mistake,  without  any  negligence  or  fraud  on  his 
part, 

Hilliard  on  Injunctions,  p.  154,  ed.  of  1865;  Marine  Ins, 
Co.  of  Alexandria  v.  Hodgson,  7  C,  332 ;  DanielPs  Chan.  Prac, 
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p.  1 725,  and  cases  there  cited  ;  Holland  and  wife  v.  Trotter,  22 
Gratt.,  136,  41-4,  a  very  strong  case. 

No  judgment  could  be  more  inequitable  than  the  judgment  in 
this  case.  The  sureties  were  held  liable  upon  a  cause  of  action 
for  which  the  principal,  if  living,  would  not  have  been  liable  for 
money  taken  from  him  by  a  military  force  of  the  confetlerate 
States.  The  bill  sets  these  facts  out  fully,  and  in  Thompson's 
case,  15  Wall.,  337,  the  court  decided,  not  only  that  the  con- 
federate States  were  public  enemies,  but  that  a  collector  or  re- 
ceiver of  public  money,  under  bonds  to*keep  it  safely  and  to  pay 
it  when  required,  is  not  bound  to  render  the  money  at  all  events, 
but  is  excused  if  prevented  from  rendering  it  by  the  act  of  God 
or  a  public  enemy  without  any  neglect  or  fraud  on  his  part. 

Up  to  this  point  there  probably  would  be  no  dispute  or  dis- 
cussion. The  real  question  of  difficulty,  greater  or  less,  is  whe- 
ther the  complainants  have  lost  their  right  to  equitable  relief  by 
fault  or  negligence,  and  the  only  possible  fault  or  negligence  to 
be  imputed  to  them  is  that  they  did  not  present  that  defence  at 
the  trial  on  the  common  law  side  of  the  court. 

They  did,  however,  and  the  bill  so  avers,  employ  counsel  in 
good  and  regular  standing  to  defend  the  suit,  who  caused  their 
names  to  be  entered  on  the  docket,  but  they  were  not  present  at 
the  trial,  and  neither  they  nor  the  defendants  in  that  suit  knew 
of  the  trial  until  the  end  of  the  terra  at  which  it  was  had. 

The  bill  further  avers,  and  it  is  true,  that  the  counsel  were 
not  pecuniarily  responsible,  and  are  unable  to  pay  the  amount  of 
the  judgment  or  to  indemnify  the  complainants  in  this  case. 

In  this  condition  of  the  case  we  maintain  that  all  imputable 
laches  are  explained  and  excused,  and  that  the  complainants  are 
entitled  to  the  same  relief,  founded  upon  the  facts  alleged,  that 
they  would  have  been  entitled  to  if  these  facts  had  been  well 
pleaded  and  established  on  the  trial,  or  had  not  been  discussed 
until  after  the  trial.  See  Mosby  v.  HaskinSj  4  Hen.  and  Munf, 
427. 

The  bill  was  for  injunction  to  relieve  against  a  judgment  under 
these  circumstances.  The  complainant  had  no  knowledge  of  the 
suit  at  law  until  after  the  judgment  w&s  obtained.  He  pre- 
sumed when  the  writ  was  served  upon  him  that  it  was  in  a 
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chancery  suit,  brought  to  subject  the  estate  of  his  ward.  Injunc- 
tion granted. 

In  Marine  Ins*  Co.  v.  Hodgson,  cited  above,  the  court  say, 
'*  A  court  of  chancery  being  capable  of  imposing  its  own  terms 
upon  a  party  to  whom  it  grants  relief,  there  may  be  cases  in 
which  its  relief  ought  to  be  granted  to  a  person  who  might  have 
defended,  but  omitted  to  defend  himself  at  law." 

In  Smith  V.  Balch,  40  N.  H.,  363,  where  an  attorney  brought 
a  suit  without  any  authority  for  the  plaintiff,  and  the  defendant 
obtained  a  judgment  for  costs,  it  was  held  "a  court  of  equity 
will  restrain  the  enforcing  of  such  a  judgment  by  a  peri>etual 
injunction,  if  it  be  shown  that  the  counsel  is  poor  and  unable  to 
respond." 

The  language  of  the  court  in  that  case  was :  "  The  want  of 
authority  and  ability  being  established,  we  are  of  opinion  that 
the  plaintiffs  are  entitled  to  relief  upon  the  authority  of  numer- 
ous cases.     A  perpetual  injunction  should  therefore  issue." 

When,  by  the  neglect  of  an  attorney  of  good  reputation,  a 
party  has  been  defaulted,  the  court  will  enjoin  the  judgment,  if, 
on  discovering  the  default,  he  applies  for  redress.  In  such  ease 
he  is  not  guilty  of  laches,  and  certainly  he  will  be  relieved  when 
the  attorney  is  insolvent.  Heuheschman  v.  Baker,  7  Wis.,  542, 
cited  in  Hilliard  on  Injunctions,  177  ;  Demlon  v.  Noyes,  6  John- 
son, 300. 

Where  a  judgment  has  been  obtained  by  default  through  mis- 
take, without  laches,  and  manifest  injustice  will  be  done,  a  suit 
in  equity  to  set  it  aside  can  be  maintained  after  the  expiration 
of  the  term  whereby  the  right  to  open  the  judgment  by  motion 
was  lost.  This  is  a  strong  ease.  Mr.  Justice  Field  united  in 
the  judgment.     Bibend  v.  Orviz,  20  Cal.,  109. 

If  an  attorney  appears  for  a  defendant,  even  without  author- 
ity, and  a  judgment  passes  against  him,  it  will  not  be  enjoined, 
unless  it  is  shown  that  the  attorney  is  not  of  suiScient  ability  to 
answer  the  demand.     Bunion  v.  Lyford,  37  N.  H.,  512. 


HUGHES,  J. — Jesse  J.  Simpkins,  at  the  outbreak  of  the  war, 
was  collector  of  customs  at  the  port  of  Norfolk.  The  complain- 
ants were  sureties  on  his  official  bond.     In  the  month  of  Janu- 
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ary,  1871,  the  United  States  obtained  a  judgment  in  this  court 
on  the  bond  for  $11,795.58,  which  has  never  been  satisfied. 

The  bill  prays  for  an  injunction  to  restrain  all  proceedings 
under  the  said  judgment  to  collect  it,  and  the  prayer  of  the  bill 
is  based  on  two  grounds:  1.  That  said  judgment  was  rendered 
in  the  absence  of  the  complainants  and  of  their  counsel,  who 
had  l>een  employed  to  defend  the  action,  and  toho  had  entered  an 
appearance  in  the.  adion,  and  that  its  rendition  did  not  come  to 
the  knowledge  of  the  complainants  or  to  their  counsel  until  the 
same  had  become  al)solute.  That  the  counsel  thus  employed 
is  insolvent,  and  unable  to  respond  in  damages  should  a  judg- 
ment be  obtained  by  complainants  against  him  for  his  neglect  of 
duty  in  not  defending  said  action. 

There  is  no  more  fully  settled  principle  of  equity  jurispru- 
dence than  that  a  party  who  has  had  "  his  day  in  court,"  and 
against  whom  judgment  has  been  rendered  at  law,  is  not  enti- 
tled to  the  interference  of  a  court  of  equity  by  granting  an  in- 
junction to  the  judgment,  unless  it  be  clearly  shown  that  it  would 
be  inequitable  and  "against  good  conscience "  to  enforce  said 
judgment,  and  that  the  same  was  rendered  without  default  or 
negligence  on  the  part  of  the  defendants  or  their  agents.  No 
case  can  be  cited  where  the  contrary  has  been  held,  while  in  favor 
of  the  proposition  as  laid  down,  a  long  train  of  decisions  of  the 
highest  courts  in  this  country  and  in  England  can  be  adduced. 

"  It  is  to  the  interest  of  the  republic  that  there  be  an  end  of 
suits."  Parties,  therefore,  will  not  be  allowed  to  relitigate  in  a 
court  of  equity  matters  passed  upon  by  a  court  of  law,  and  to 
which  opportunity  was  afforded  to  appear  and  make  defence.  If 
it  were  otherwise,  there  would  literally  be  no  end  of  litigation^ 
and  litigious  persons  would  be  encouraged  to  neglect  their  causes 
at  law,  by  an  assurance  that  a  ready  ear  would  be  lent  by  courts 
of  equity  to  their  applications  to  reopen  the  controversy.  This 
would  not  only  be  against  public  policy,  as  tending  to  prolong^ 
instead  of  ending,  litigation,  but  would  work  manifest  injustice 
to  those  suitors  whose  causes,  not  yet  litigated,  are  awaiting 
hearing. 

It  is  unnecessary,  however,  to  enlarge  upon  a  principle  soveiy 
often  expressed  by  the  ablest  judges  this  country  has  produced. 
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The  leading  case  upon  the  subject  in  this  country  is  the  case  of 
The  Marine  Insurarice  Company  of  Alexandria  v.  Hodgson,  7 
Cranch,333.  In  that  case  Chief  Justice  Marshall^  in  delivering 
the  opinion  of  the  court,  says  (p.  336) :  "  It  may  safely  be  said 
that  any  fact  which  dearly  proves  it  to  be  against  conscience  to 
execute  a  judgment,  and  of  which  the  injured  party  could  not 
have  availed  himself  in  a  court  of  law,  or  of  which  he  might 
have  availed  himself  at  law,  but  was  prevented  by  fraud  or  ac- 
cident, unmixed  with  any  fault  or  negligence  in  himself  or  his 
agents,  will  justify  an  application  to  a  court  of  chancery.  On 
the  other  hand,  it  may  with  equal  certainty  be  laid  down  as  a  gen- 
eral rule  that  a  defence  cannot  be  set  up  in  equity  which  has  been 
fully  and  fairly  set  up  at  law,  although  it  may  be  the  opinion  of 
that  court  that  the  defefiice  ought  to  have  been  sustained  at  law,^' 
In  this  case  the  complainants  sought  relief  "from  a  judgment, 
on  account  of  a  defence  wlii<^h,  if  good  anywhere,  was  good  at 
law,  and  which  they  were  not  prevented  by  the  aM  of  the  defend- 
antSy  or  by  any  pure  and  unmixed  accident,  from  making  at  law^' 
(pp.  336-7).     See  also  Fost^  v.  Wood,  6  Johns.  Ch.  Rep.,  89. 

In  the  ease  of  Truly  v.  Wanzer,  6  Howard,  142,  the  complain- 
ants prayeil  a  perpetual  injunction  to  a  judgment  at  law,  on  the 
ground  that  the  contract  upon  which  the  judgment  was  rendered 
was  illegal.  But  the  Supreme  Court  said  :  "  Even  if  the  alleged 
illegality  of  the  contract  would  have  constituted  an  available 
defence  to  the  payment  of  the  note,  it  would  be  a  strange  abuse 
of  the  functions  of  a  court  of  equity  to  grant  an  injunction  against 
enforcing  a  judgment  at  law  because  a  purchaser,  with  a  full 
knowledge  of  his  defence,  had  omitted  to  urge  it "  (p.  142). 

In  the  case  of  CreatKs  Administraior  v.  Sims,  5  Howard,  356, 
the  complainants  prayed  an  injunction  to  a  judgment  at  law,  on 
the  ground,  among  others,  that  the  contract  upon  which  judg- 
ment was  obtained  was  illegal,  and  that  "the  judgment  was  in 
fraud  of  the  defendant's  rights."  In  the  course  of  the  opinion 
of  the  Supreme  Court,  the  following  language  is  used:  "When- 
ever a  competent  remedy  or  defence  shall  have  existed  at  law, 
the  party  who  may  have  neglected  to  use  it  will  never  be  permit- 
ted here  (in  a  court  of  equity)  to  supply  the  omission,  to  the  en- 
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couragement  of  usele«»s  and  expensive  litigation,  and  perhaps  to 
the  subversion  of  justice." 

It  has  bc<^n  held  in  Arkansas  that  "a  judgment  at  law  will 
not  be  enjoined  merely  on  account  of  the  negligence,  unaccompa- 
nied by  fraudulent  combination  or  connivance,  of  the  defendanfs 
attorney.''      Wynn  v.  Wihon,  Hempst.,  698. 

The  law  upon  the  subject  has  been  very  clearly  laid  down  in 
a  number  of  cases  by  the  Virginia  Court  of  Appeals,  and  esjie- 
ciallv  in  two  recent  decisions  by  that  court.  In  the  case  of  J?n- 
quirer  Company  v.  Robinson  et  afe.,  24  Gratt,  548,  it  is  held 
that  "equity  will  only  relieve  against  a  judgment  at  law,  if  the 
omission  of  the  defendant  to  avail  himself  of  his  defence  at  law 
was  unmixed  with  any  negligence  in  himself  or  his  agents"  In 
the  same  case,  at  page  552,  the  court  says :  "  This  rule  is  abso- 
lutely inflexible,  and  cannot  be  violated,  even  when  the  judg- 
ment is  manifestly  wrong  in  law  or  fact,  or  when  the  effect  of 
allowing  it  to  stand  will  be  to  compel  the  payment  of  a  debt 
which  the  defendant  does  not  owe,  or  which  he  owes  to  a  third 
person." 

In  the  case  of  Wallace  v.  Richmo^xd^  Assignee,  a  case  like  this, 
in  which  relief  from  a  judgment  at  law  was  prayed  for,  on  the 
ground  of  the  negligence  of  defendant's  attorney  in  not  pleading 
and  making  defence  at  law,  and  in  which  the  facts  seem  to  be 
stronger  in  favor  of  complainant  than  in  the  case  at  bar,  the 
Virginia  Court  of  Ap}>eals  refused  to  grant  the  relief  prayed  for, 
and  affirmed  the  decree  of  the  court  below  dismissing  the  bill. 
26  Gratt.,  67. 

See  all  the  authorities  upon  the  subject  referred  to  and  com- 
mented upon  in  2d  volume  L.  Cases  in  Equity,  1335,  etc.  "A 
party  cannot  have  relief  in  equity  because  he  has  lost  the  l)enefit 
of  a  good  defence  in  consequence  of  the  ignorance,  mistake,  or 
negligence  of  his  attotmey,  however  clearly  it  may  appear  that  a 
cause  was  sacrificed  which  might  have  been  successiiilly  de- 
fended."    L.  C.  in  Ekjuity,  p.  1335,  and  cases  there  cited. 

From  these  authorities  it  will  appear  that  the  mere  fact  of  the 
insolvency  of  the  agent  by  whose  neglect  the  judgment  at  law 
complained  of  was  rendered  will  not  suffice  to  give  jurisdiction 
to  a  court  of  equity  to  grant  an  injunction.     And  the  reason  is 
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obvious.  Parties  can  select  whom  they  please  as  counsel.  If 
they,  therefore,  choose  to  retain  a  negligent  attorney,  who  is  at 
the  same  time  insolvent  and  unable  to  respond  in  damages  for 
his  neglect,  they  have  no  one  but  themselves  to  blame  for  their 
choice  and  its  consequences. 

The  case  oi  HoUand  and  Wife  v.  TroUer,  22  Gratt.,  136,  is  not 
an  authority  in  this  case.  There  the  defendant  at  law  was  pre- 
vented from  employing  counsel  and  making  defence  to  the  ac- 
tion in  consequence  of  the  promises  and  representations  made  to 
him  by  the  plaintiffs  attorney,  who  induced  him  to  believe  that 
the  plaintiff  would  abandon  the  suit,  and  that  it  would  therefore 
be  unnecessary  for  him  (the  defendant)  to  make  defence  or  trou- 
ble himself  further  about  the  matter.  Notwithstanding,  judg- 
ment was  afterwards,  witliout  notice  or  retraction  of  these  prom- 
ises, rendered  against  him.  To  have  held  otherwise,  would  have 
been  a  shock  to  all  sense  of  propriety  and  fair  dealing.  It  would 
have  been  judicially  declaring  the  plaintiff  entitled  to  the  fruits 
of  his  fraud  upon  an  innocent  party.  Such  is  not  this  case.  The 
bill  contains  no  allegation  of  imposition  or  fraud  practiced  upon 
the  complainants  by  the  attorney  of  the  United  States  who  ob- 
tained the  judgment,  and  who  now,  as  attorney  for  the  complain- 
ants, seeks  to  have  it  perpetually  enjoined.  See  also  the  deci- 
sions in  Scott  V.  Hore  and  In  re  Ferguson,  reported  elsewhere  in 
this  volume. 

2.  As  to  the  second  ground  upon  which  relief  is  prayed  for  in 
this  case. 

It  is  allied  in  the  bill  that  the  commander  of  the  confed- 
erate forces  at  Norfolk,  in  1861,  demanded  of  the  collector  the 
moneys  of  the  United  States  in  his  hands,  and  that  there  was 
at  hand  an  ample  force  to  compel  obedience  to  the  demand. 
Nevertheless  no  attempt  to  use  force  was  made,  or  even  threatened, 
to  compel  the  payment  of  the  money,  and  the  collector  himself 
did  substantially  what  Geneml  Huger  required,  viz.,  surren- 
dered the  fund  to  a  hostile  government  at  war  with  the  United 
States,  to  wit,  the  de  facto  State  government  at  Richmond.  It 
thus  appears  that  no  steps  were  taken  to  enforce  the  demand  of 
General  Huger,  and  that,  therefore,  the  question  of  "forcible 
seizure^'  does  not  arise  in  this  case,  as  in  the  case  of  United 
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Stales  V.  ThomaSy  15  Wall.,  341,  \x\\ork  which  the  oomplainants' 
counsel  relies.  Moreover,  in  the  case  just  referred  to  stress  \& 
laid  by  the  court  on  the  fact  that  Thomas,  the  surveyor  of  cus- 
toms at  Nashville,  and  the  principal  defendant,  was  shown  to 
have  been  loyal,  and  not  one  of  the  insurrectionists  willingly  co- 
operating with  the  public  enemies.  No  such  allegation  is  made 
with  respect  tD  Simpkins,  and  the  presumption  is  the  other  way. 
This  ease,  therefore,  comes  strictly  within  the  rule  laid  down  by 
the  Supreme  Court  in  the  case  of  United  States  v.  Keiler,  9 
Wall.,  87,  and  the  demurrer  to  the  bill  must  be  sustained. 


Circuit  Court  of  the  United  States  for  the  Eastern  District  oj 
Virginia,  at  Norfolk,  May  Term,  1877. 

George  L.  Bowden,  Receiver  First  National  Bank  op 

Norfolk,  v.  C.  A.  Santos  et  al. 

Same  v.  W.  H.  Turner  et  al. 

The  transfer  of  shares  of  the  capital  stock  of  a  nationn]  bank,  made  with 
intent  to  exonerate  the  owner  and  transferror  from  liability  a^  a  stock- 
holder to  creditorSi  is  void  as  against  creditors  of  the  bank. 

In  equity. 

These  two  cases  are  so  nearly  alike  that  it  is  only  necessary  to 
consider  one  of  them,  which  will  be  the  one  first  named. 

This  was  a  bill  in  chancery  filed  by  the  plaintiff  as  receiver  of 
the  First  National  Bank  of  Norfolk,  to  enforce  the  personal  lia- 
bility of  the  defendant,  Santos,  as  the  owner  of  thirty-nine  shares 
of  the  capital  stock  of  the  said  bank.  On  the  26th  day  of  May, 
1874,  the  bank  suspended,  and  on  the  3d  day  of  June  of  that 
year  the  plaintiff  was  appointed  its  receiver  by  the  Comptroller 
of  the  Currency,  in  pursuance  of  the  provisions  of  the  National 
Banking  Act. 

i.  L,  Lewis  for  the  plaintiff. 

Baker  &  Walke  and  W.  H.  C.  Ellis  for  defendants. 


BowDEN  V,  Santos.  159 


Opinion  of  the  ci»urt. 


HUGHES,  J. — The  bill  in  this  case  is  filed  to  set  aside  certain 
transfers  of  the  shares  of  the  capital  stock  of  the  First  National 
Bank  of  Norfolk  (of  which  the  plaintiff  is  receiver)  made  by  the 
defendant,  Santos,  to  the  defendants.  Lamb  and  Williams,  a  few 
days  before  the  suspension  of  the  bank,  in  May,  1874.  It  also 
prays  that  Santos  may  be  decreed  to  pay  to  the  plaintiff  the  par 
value  of  the  shares  thus  transferred. 

As  to  the  facts,  the  bank  suspended  on  the  26th  day  of  May, 
1874,  and  is  utterly  insolvent.  The  defendants,  Santos  and 
Lamb,  at  the  time  of  its  suspension  were  directors,  and  for  a  long 
time  prior  thereto  had  been  officers  of  the  bank.  The  defendant, 
Lamb,  was  president  up  to  a  short  time  before  its  suspension. 
For  some  time  before  that  event  the  bank  had  been  in  a  critical 
condition,  and  it  had  been  evident  to  the  officers  that  its  ''  sus- 
pension was  a  mere  question  of  time."  The  defendant,  Santos, 
anvare  of  the  condition  of  the  bank  (it  was  the  subject  of  frequent 
discussion  by  the  directors),  and  anxious  to  relieve  himself  of 
liability  as  the  holder  of  the  stock  in  question,  transferred  in  due 
form,  on  the  books  of  the  bank  to  Lamb,  nineteen  of  his  shares 
on  the  16th  May,  and  his  remaining  twenty  shares  to  Williams 
on  the  21st  day  of  May,  1874. 

At  the  time  of  these  transfers  both  Lamb  and  Williams  were 
insolvent,  and  have  ever  since  been  unable  to  respond  to  the  de- 
mands of  the  creditors  en  account  of  these  shares.  At  the  time 
of  these  transfers  there  were  already  standing  in  the  name  of 
Lamb  on  the  books  of  the  bank  over  200  shares  of  its  capital 
stock.  The  receiver  has  been  unable  to  make  anvthinjj  out  of 
either  Lamb  or  Williams  on  account  of  their  liabilities  to  the 
bank. 

On  the  other  hand,  Santos,  at  the  time  of  these  transfers,  was, 
and  is,  a  man  of  high  standing  and  credit  in  business  circles,  and 
of  large  means. 

In  his  answer  it  is  averred  by  Santos  that  the  transfer  of  the 
shares  vr^A  9k  bona  fide  transaction,  and  for  valuable  consideration  ; 
but  the  allegation  in  the  bill  that  Williams  was  insolvent,  and 
unable  to  respond  to  the  demands  of  the  creditors  on  account  of 
these  shares^  is  not  denied.     It  is  abundantly  established  by  the 
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evidence  in  the  case  that  the  transfers  were  made  to  exonerate 
the  defendant,  Santos,  from  his  liability  as  a  stockholder. 

In  his  answer,  Santos  declares  that  he  was  never  the  purchaser 
or  owner  of  the  nineteen  shares  transferred  to  Lamb.  And  yet  the 
testimony  shows  that  he  executed  his  note  (which  he  has  since 
been  requested  to  pay)  for  these  shares,  and  that  they  stood  in 
his  name  on  the  books  of  the  bank  for  a  considerable  number  of 
months  before  he  transferred  them  to  Lamb. 

The  defence  set  up  that  these  shares  were  formerly  bought  in 
by  Lamb  for  account  of  the  bank,  and  that  it  was  agreed  between 
them  that  if  Lamb,  acting  for  the  bank,  would  buy  the  shares 
for  the  bank,  he  might  place  them  in  Santos's  name,  provided 
he  would  indemnify  him,  i.  e.,  take  a  transfer  of  the  shares 
when  it  should  be  desired  by  Santos,  is  invalid.  Under  the 
provisions  of  the  National  Currency  Act  (Rev.  Stats.,  sec.  6201) 
a  national  bank  is  prohibited  from  purchasing  or  holding  ita 
own  shares.  What  is  forbidden  to  be  done  directly  the  law 
does  not  allow  to  be  done  indirectly.  Consequently  the  promise 
on  the  part  of  Lamb  to  take  the  shares  when  requested,  if  it 
could  be  sustained  on  any  ground  under  the  circumstances  of  this 
case,  certainly  cannot  be  sustained  on  the  ground  upon  which  it 
is  placed  in  the  answer.  It  is  founded  upon  an  illegal  agree- 
ment, and  the  case  comes  strictly  within  the  ruling  of  the  judges 
in  the  case  of  Ex  parte  Walker,  39  English  L.  &  Eq.  Reports, 
p.  579. 

Plain  as  these  facts  are,  they  are  no  plainer  than  the  law  of 
the  case. 

Indeed,  there  is  no  serious  defence  set  up  against  the  prayers 
of  the  bill,  except  the  technical  one  that  a  bill  does  not  lie,  no 
discovery  being  sought,  and  there  being  adequate  remedy  at  law. 
Counsel  for  defence  rely,  as  to  the  doctrine  that  there  is  no  such 
thing  as  fraud  per  ae,  on  Davis  v.  Turner,  4  Rand.,  422,  and  as 
to  jurisiliction  of  equity  where  no  discovery  is  sought,  on  Hotm 
Ins,  Co.  V.  Stanjield,  1  Dill.,  424,  and  Medyl  v.  Mayes,  6  Rand., 
658. 

But  this  is  a  case  of  trust,  and  equity  has  jurisdiction  in  all 
matters  of  trust. 

That  the  capital  stock  of  an  incorporated  company  is  a  trust 
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fund  for  the  payment  of  the  debts,  and  is  required  by  CK)urts  of 
equity  to  be  honestly  and  faithfully  guarded  and  handled^  is  set- 
tled by  very  many  decisions  of  the  courts  of  this  couhtry.  I  refer 
only  to  Wood  v.  Dummer,  3  Mason,  308;  Upton,  Assignee,  v. 
Tribilock,  1  Otto,  47 ;  Sanger  v.  Upton,  Assignee,  Id.  60 ; 
Webster  v.  Upton,  Assignee,  Id.  71 ;  Natlian,  Receiver,  v.  WhU- 
lock,  9  Paige  (N.  Y.),  159;  6  Paige,  337.  See  also  2  Story's 
Equity,  s.  1252. 

Any  contract,  especially  among  the  officers  of  an  incorporated 
company,  involving  the  withdrawal  of  any  portion  of  the  capita] 
stock  from  the  reach  of  creditors,  will  not  be  tolerated  by  a  court 
of  equity.  6  Paige,  337 ;  Ex  parte  Bennett,  27  Eng.  L.  and  Eq. 
Reports,  572 ;  Ex  parte  WaJker,  Id.  576,  etc. 

In  the  case  of  Nathan,  Receiver,  v.  Whitlock,  9  Paige,  169,  the 
defendant,  Whitlock,  who  had  been  a  director  of  the  company, 
transferred  his  stock  to  Brown,  the  president  of  the  company, 
the  latter  giving  his  note,  in  place  of  Whitlock's,  for  the  stock 
transferred.  The  company  afterwards  failing,  and  Brown  being 
insolvent,  the  receiver  was  allowed  to  recover  of  Whitlock  the 
amount  of  his  shares  transferred  to  Brown.  The  court  held  the 
transfer  of  the  stock  to  be  a  fraud  upon  the  rights  of  the  credit- 
ors, and  ineffectual  to  relieve  Whitlock  of  his  liability,  and  that 
Whitlock,  having  been  a  director  of  the  company,  must  be  pre- 
sumed to  have  known  its  situation,  and  had  no  right  to  shift 
from  himself  to  an  irresponsible  person  the  liabilities  of  a  holder 
of  the  capital  stock  transferred. 

In  Upturn,  Assignee,  v.  Tribilock,  1  Otto,  47,  the  Supreme 
Court  says  :  "  The  capital  stock  of  a  moneyed  corporation  is  a 
fund  for  the  payment  of  its  debts.  It  is  a  trust  fund,  of  which 
the  directors  are  the  trustees.  It  is  a  trust  to  be  managed  for 
the  benefit  of  its  shareholders  during  its  life,  and  for  the  benefit 
of  its  creditors  in  the  event  of  its  dissolution.  This  duty  is  a 
sacred  one,  and  cannot  be  disregarded.  Its  violation  will  not 
be  undertaken  by  any  just-minded  man,  and  will  not  be  permit- 
ted by  the  courts." 

Again,  in  the  case  of  Sanger  v.  Upton,  Assignee,  1  Otto,  60, 
the  law  is  laid  down  as  follows  :  '^  The  capital  stock  of  an  in- 
corporated company  is  a  fund  set  apart  for  the  payment  of  its 
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debts.  It  is  a  substitute  for  the  personal  liability  which  subsists 
in  private  copartnerships.  When  debts  are  incurred,  a  contract 
arises  with  the  creditors  that  it  shall  not  be  withdrawn  or  ap- 
plied otherwise  than  upon  their  demands,  until  such  demands 
are  satisfied.'^ 

Again,  in  the  case  of  Webster  v.  Upton,  Assignee,  is  it  said 
(p.  71,  1  Otto) :  "The  whole  subscribed  capital  stock  of  a  cor- 
poration is  a  trust  fiind  for  the  payment  of  creditors  when  the 
corporation  becomes  insolvent The  stock  cannot  be  re- 
leased, t.  6.,  the  liabilities  of  the  stockholders  cannot  be  dis- 
charged, to  the  injury  of  creditors,  without  payment." 

In  Angell  &  Ames  on  Corporations  (10th  ed.),  s.  535,  it  is 
said  that  a  solvent  stockholder,  who  has  given  a  stock  note  for 
his  stock,  cannot,  upon  the  insolvency  of  the  company,  or  in  con- 
templation of  that  event,  even  with  the  consent  of  the  directors, 
transfer  his  stock  to  an  irresponsible  person,  and  be  discharged 
from  liability.  So,  at  s.  623,  it  is  said  that,  however  strictly 
the  personal  responsibility  imposed  upon  members  of  an  incor- 
porated company  may  be  construed  to  be  against  creditors,  one 
point  is  very  clear,  and  that  is,  that  no  member  can  exonerate 
himself  from  his  liability,  and  defeat  the  claims  of  creditors,  by 
transferring  his  stock  to  a  bankrupt. 

Any  other  doctrine  is  offensive  to  the  plainest  and  best  settled 
principles  of  morality  and  equity.  A  man  is  estopped  to  deny 
the  truth  of  his  admissions  that  have  been  acted  upon  by  others. 
"  He  who  is  silent  when  he  ought  to  speak  will  not  be  heard 
when  he  ought  to  remain  silent."  So,  as  Mr.  Santos  silently  sat 
by  and  saw  innocent  persons  contracting  with  the  First  National 
Bank  of  Norfolk,  perhaps  on  the  strength  of  his  name  appearing 
on  the  stock  list  of  the  bank,  he  will  not  be  heard  in  a  court  of 
equity  to  say,  against  the  just  demands  of  creditors,  that  "he  was 
never  the  purchaser  or  owner  of  the  stock  transferred  as  afore- 
said." 

The  ground  of  the  equitable  liability  of  the  members  is  the 
credit  which  the  company  has  gained,  as  a  corporation,  on  the 
promise  of  the  individual  members  to  raise  a  fund  to  enable  the 
corporation  to  fulfil  its  engagements.  Angell  &  Ames  on  Cor- 
porations (10th  ed.),  s.  603. 
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To  the  same  effect  many  authorities  might  be  cited^  but  it  is 
oonfidentlj  believed  that  sufficient  has  been  adduced  to  establish 
the  conclusion  that  the  transfers  of  the  stock  made  by  Mr.  San- 
tos were  illegal  and  void,  and  that,  consequently,  the  defendant, 
Santos,  must  be  held  liable  for  the  par  value  of  the  thirty-nine 
shares  of  stock  transferred  to  his  co-defendants. 

I  will  sign  a  decree  requiring  the  defendants,  or  either  of  them, 
to  pay  the  par  value  of  the  shares  held  by  Santos  before  their 
transfer,  with  costs. 


In  the  Circuit  (Jourt  of  the  United  States,  for  the  Eastern  District 

of  Virginia,  ai  Alexandria^  July,  1875. 

ELIZABETH  D.  Scott  v.  Elias  A.  W.  Hore. 

A  decree  taken  by  default  in  consequenee  of  the  neglect  of  counsel  for  the 

defendant,  will  not  be  opened  on  motion  for  rehearing. 
The  Virginia  law,  settled  by  repeated  decisions  of  the  Court  of  Appeals,  that 

a  rehearing  for  neglect  of  counsel  will  not  be  granted,  and  never  except 

on  a  bill  of  injunction,  is  observed  in  the  United  States  Circuit  Court  for 

this  district. 
United  States  circuit  courts  have  no  power  to  set  aside  their  decrees  in 

equity,  on  motion,  after  the  term  at  which  they  are  rendered. 
The  SSth  Rule  in  equity,  forbidding  a  United  States  circuit  court,  on  motion^ 

to  grant  a  rehearing,  after  the  term,  of  final  decrees  to  which  appeal 

lies  to  the  Supreme  Court,  is  imperative. 
"What  is  a  final  decree  ? 

In  equity. 

Some  time  previously  to  1849,  Richard  M.  Scott,  of  Stafford 
County,  Virginia,  devised  his  St.  Marysville  plantation  in 
that  county  to  trustees  for  the  benefit  of  his  eldest  son  during 
his  life;  and  after  his  death,  to  Eliza  Scott,  wife  of  the  de- 
visor, for  her  life;  charging  the  estate  with  a  small  annual 
rent  per  annum  for  the  benefit  of  his  heirs.  He  afterwards 
died.  The  son  also  died,  leaving  Virginia  Scott  his  widow, 
and  a  son,  Richard  M.  Scott,  Jr.  This  Richard  M.  Scott, 
Jr.,  in  the  course  of  time,  August,  1850,  made  a  contract  (called 
a  lease  by  the  contracting  parties)  with  his  grandmother,  Eliza 
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Scott,  by  which  he  covenanted  and  agreed  to  pay  her  an  annuity 
of  $700  (called  rent  by  the  parties)  for  the  surrender  of  her  life 
interest  in  St.  Marysville.     This  contract  was  in  writing  in  the 
nature  of  an  agreement,  and  the  Virginia  Court  of  Appeals,  in 
passing  afterwards  upon  the  transaction,  decided  that  ''  though 
the  instrument  was  called  a  lease,  and  the  sum  reserved  was 
called  a  rent,  the  contract  was  a  surrender,  and  the  life  estate  of 
Eliza  Scott  was  merged  in  the  estate  of  Richard  M.  Scott,  Jr.;" 
and  furthermore,  that  '^  the  instrument  not  being  under  seal,  it 
was  not  an  express  surrender,  but  it  was  a  contract  for  a  sur- 
render which  was  carried  out  by  the  parties,  by  the  delivery  of 
possession  and  the  payment  of  money  under  it,  and  it  therefore 
had  all  the  l^al  effect  of  an  express  surrender  by  deceased.' 
The  acting  trustee  as  party  to  this  contract  was  afterwards  re- 
lieved by  the  court  from  service  under  it.     After  the  making  of 
this  contract,  and  the  delivery   of  possession   to  Richard  M. 
Scott,  Jr.,  this  Scott  died,  and  his  estate  passed  to  his  mother, 
Virginia  Scott,  his   executrix.      In    the  year   1870,  Virginia 
Scott,  who  seems  to  have  had  possession  and  full  title  to  the  land 
(charged,  it  may  be,  with  the  covenants  of  Richard  M.  Scott,  her 
testator,  from  whom  she  probably  inherited  as  heir),  without 
express  notice  to  the  grantee,  sold  or  conveyed  by  deed  of  bar- 
gain and  sale  to  Elias  A.  W.  Hore  the  St.  Marysville  planta- 
tion.    During  the  civil  war  of  1861-5,  the  records  of  Stafford 
County  were  burnt  or  destroyed,  and  there  was  probably  no  rec- 
ord notice  to  Hore  of   the  title  of  St.  Marysville,  or  of  the 
charge  running  with  the  land  (if  it  were  such)  which  had  been 
fixed  upon  this  estate  by  the  covenant  of  Richard  M.  Scott,  Jr. 
Hore  has  remained  in  possession  ever  since,  and  is  still  in  pos- 
session.  In  the  fall  of  1873,  Mrs.  Elizabeth  Scott,  having  become 
a  resident  of  Indiana,  filed  her  bill  in  chancery  against  Hore  in 
this  court  at  Richmond,  setting  forth  the  facts,  some  of  which 
have  been  recited,  and  praying  that  Hore,  the  holder  of  the  land, 
should  be  required  to  pay  to  her  such  of  the  $700  annuities  as 
were  in  arrear  (some  three  or  four  of  them),  and  be  decreed  to 
pay  the  future  annuities  as  they  should  become  due.     On  being 
served  with  process,  Hore  went  to  Richmond,  and  employed 
counsel  for  his  defence,  but  there  is  no  all^ation  that  he  fnr- 
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nishecl  his  counsel  with  his  grounds  of  defence.  At  the  Decem- 
ber rules,  1873,  there  was  a  rule  nisi.  At  the  January  rules, 
1874,  there  was  an  entry  pro  confesso;  ahd  at  the  Spring  term 
of  the  court,  on  the  9th  of  April,  which  was  the  fifth  day  of  the 
term,  no  answer  having  been  filed,  and  no  defence  been  madej 
and  no  counsel  marked  for  Hore  on  the  docket,  a  decree  was 
taken  by  default. 

This  decree  was  a  full  adjudication  of  all  the  principles  of  law 
involved  in  the  case,  and  a  careful  provision  for  all  the  contin- 
gencies that  might  arise  in  the  course  of  executing  it.  It  decreed 
against  Hore  to  Mrs.  Scott  the  annuities  that  were  in  arrear, 
directed  that  execution  might  issue  for  the  amount ;  decreed  that 
the  future  annuities  should  be  paid  as  they  should  accrue ;  and 
provided  that  if  the  execution  which  it  directed  to  issue  should 
be  returned  no  efiksts,  then  the  land  should  be  sold.  In  such 
event  the  decree  appointed  a  commiasioner  to  make  sale,  and 
prescribed  all  the  proper  rules  and  conditions  which  he  should 
observe  in  making  the  sale.  It  furthermore  adjudged  costs  to 
the  complainant,  and  declared  expressly  that  it  was  a  final 
decree. 

No  notice  was  taken  of  this  decree  by  Hore  during  the  Spring 
term,  1874,  of  the  court.  No  notice  was  taken  of  it  by  him 
during  the  regular  session  of  the  Fall  term  of  the  court,  in  Octo- 
ber, 1874.  But  at  an  adjourned  term  held  for  special  purposes, 
in  1875,  at  Richmond,  the  defendant,  Hore,  by  counsel,  moved 
the  court  for  a  rehearing  of  the  cause,  on  the  ground  that  his 
counsel  had  neglected  to  make  defence.  At  another  adjourned 
term  of  the  court,  held  at  Alexandria,  May  17th,  1875,  the  mo- 
tion was  argued,  and  a  paper  filed  informally  in  the  nature  of 
an  answer  to  the  original  bill  of  Mrs.  Eliza  Scott. 

HUGHES,  J. — ^1  am  to  decide,  upon  the  foregoing  facts, 
whether  this  motion  for  a  rehearing  of  the  cause  can  be  granted, 
and  whether  the  decree  of  this  court,  entered  on  the  9th  of  April, 
1874,  can  be  set  aside  on  such  motion. 

I  think  it  is  now  settled  law  in  Virginia,  notwithstanding  the 
remarks  of  the  court  in  9  Leigh,  289,  on  the  case  of  PaUerson 
V.  CamjAdl,  never  reported,  that  a  judgment  or  decree,  rendered 
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by  default,  cannot  be  opened  on  the  ground  of  the  negligence  of 
counsel.  In  HiU  et  ala,  v.  Bowyer  et  o&.,  18  Gratt.,  382-6,  the 
Court  of  Appeals  says :  "  A  defendant  upon  whom  process  has 
been  served,  who  wholly  neglects  his  defence,  or  contents  him- 
self with  employing  a  lawyer  who  practices  in  the  court  to  de- 
fend him  without  giving  any  information  about  his  defence,  or  in- 
quiring whether  he  is  attending  to  the  case,  is  not  entitled  to  relief 
on  the  ground  of  surprise,  how^ever  grossly  unjust  the  decree  may 
be."  For  other  decisions  of  the  court  on  this  point,  see  9  Leigh, 
478  ;  10  Gratt.,  506  ;  22  Gratt.,  136 ;  and  Wallace  v.  Richmond, 
Assignee^  to  be  reported  in  25  Gratt.  It  is  also  to  be  gathered 
from  these  cases  that  the  proceeding  proper  to  be  employed  in 
applications  for  opening  judgments  or  decrees  taken  on  default 
through  negligence  of  counsel,  is  not  that  by  motion  for  a  re- 
hearing, but  by  bill  in  chancery.  Under  the  Virginia  law,  this 
application  by  motion  cannot  be  sustained  at  all ;  and  the  deci- 
sions are  against  it  even  though  made  by  bill. 

If  this  motion  depended  alone  upon  the  law  as  settled  in  Vir- 
ginia for  the  courts  of  the  State,  I  should  feel  bound  to  deny  it 
on  the  grounds — 1st.  That  negligence  of  counsel  is  in  Virginia 
no  ground  for  opening  a  judgment  or  decree;  and,  2d.  That 
even  though  in  extreme  cases  it  be  so,  yet  the  proper  mode  of 
proceeding  for  defendant  is  by  bill  of  injunction  and  not  by 
motion. 

But  behind  these  reasons,  which  forbid  a  rehearing  of  this  case, 
on  motion,  there  is  another  objection  to  it  more  insurmountable 
than  the  rest. 

The  88th  Rule  of  the  Supreme  Court  of  the  United  States,  pre- 
scribed for  proceedings  in  chancery  in  the  inferior  courts,  forbids 
the  rehearing  of  a  cause  after  the  term  at  which  the  final  decree 
of  the  court  shall  have  been  entered  and  rendered,  if  an  appeal 
lies  to  the  Supreme  Court.  The  Spring  terni  and  the  Fall  term 
for  1874  of  this  court  had  both  passed  before  this  motion  was 
entered.  The  general  decisions  of  the  courts  of  England  and  the 
States  of  America,  many  of  which  have  been  cited  in  ai^ument, 
can  have  no  force  in  this  court  in  opposition  to  such  a  rule.  We 
are  bound  here  by  the  Rule  88.  The  very  fact  of  there  having 
been  a  diversity  of  rulings  on  this  subject  by  other  courts,  was 
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probably  the  inducement  which  led  the  Supreme  Court  to  lay 
down  its  Rule  88.  That  Rule  is  the  law  here,  whatever  may  be 
the  rulings  of  other  courts  of  the  highest  authority  on  this  sub- 
ject. The  Supreme  Court  has  not  only  laid  down  its  Rule  88, 
but  in  the  cases  of  Cameron  v.  MeRoberia,  3  Wheat.,  591,  and 
McMicken  v,  Perrin,  18  Howard,  507,  it  has  construed  that  rule 
and  decided  that  circuit  courts  have  no  power  to  set  aside  their 
decrees  in  equity,  on  motion,  after  the  term  at  which  they  are 
rendered. 

If  the  decree  of  9th  April,  1874,  was  a  final  decree,  and  if  an 
appeal  lies  from  it  to  the  Supreme  Court,  then  I  am  not  at  lib- 
erty to  grant  a  rehearing.  If  it  is  a  final  decree,  then  an  appeal 
does  lie  to  the  Supreme  Court,  because  the  amount  involved  ex- 
ceeds two  thousand  dollars,  the  sum  then  requisite  to  give  juris- 
diction of  an  appeal  to  that  court.  The  only  inquiry  therefore  is, 
whether  the  decree  in  question  was  a  final  decree. 

It  has  been  truly  said  in  argument  that  there  are  two  classes 
of  decisions  by  appellate  courts  with  reference  to  this  character 
of  finality  in  decrees:  1st,  those  in  which  it  is  necessary  to  deter- 
mine whether  an  appeal  lies;  and  2d,  those  in  which  a  limitation 
of  time  for  an  appeal  cuts  off  the  right.  In  the  first  class  of  cases 
the  courts  go  farther  to  construe  a  decree  as  final  than  they  do 
in  the  last  class  of  cases ;  in  eadi  class  aiming  to  preserve  to  the 
suitor  this  valuable  right.  A  court  will,  when  no  limitation  of 
time  occurs,  strain  a  point  to  treat  a  decree  as  final  from  which 
an  appeal  has  been  taken ;  and  in  the  other  case  it  will  strain  a 
point  to  treat  a  decree  as  not  final  where  an  appeal  would  be  cut 
off  by  limitation.  Hence  has  arisen  a  diversity  of  decisions  on 
this  question,  all  made  in  the  interest  of  the  suitor's  right  of 
api)eal. 

I  admit  the  difficulty  of  defining  a  final  decree  in  such  precise 
terms  as  will  hold  goo<l  in  all  cases.  I  have  been  in  the  habit 
of  thinking  those  decrees  to  be  final  which  determine  all  the 
principles  of  law  and  equity  arising  in  a  case,  and  which  give 
direction  for  carrying  the  principles  so  decided  into  execution. 
If  decrees  which  are  made  after  all  evidence  is  taken,  and  full 
and  final  argument  heard,  and  which  determine  all  questions 
raised,  do  not  go  on  to  provide  for  carrying  into  complete  execu- 
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tion  the  principles  decided,  they  are  in  that  respect  defective. 
They  are  final  decrees,  though  as  such  they  may  be  defective  in 
their  ministerial  parts.  The  Supreme  Court  of  the  United  States 
has  not  unfrequeutly  complained  of  district  and  circuit  courts  for 
not  entering  complete  final  decrees,  and  of  their  carrying  into 
execution  by  piecemeal  decisions  which  finally  settle  all  questions 
arising  in  causes.  The  difficulty  of  defining  what  are  final  decrees 
has  arisen  chiefly  from  the  fact  that  decrees  really  final  in  charac- 
ter have  been  defective  in  providing  fully  for  the  ministerial 
measures  to  be  taken  by  officers  of  the  court  in  carrying  them 
into  execution.  Of  course  it  would  be  exceedingly  empirical  to 
hold  that  SL  final  decree  is  the  order  entered  last  in  point  of  time, 
in  a  cause.  A  final  decree  is  one  which  finally  adjudicates  the 
questions  of  right  and  of  law  involved  in  a  cause,  and  proceeds 
to  provide  with  reasonable  completeness  for  the  execution  of  such 
measures  as  may  be  necessary  and  proper  for  placing  successful 
suitors  in  possession  of  the  rights  decreed  to  them. 

The  decree  now  under  consideration  is  final,  in  my  judgment, 
not  only  in  its  express  terms,  but  in  its  subject-matter.  Being  a 
final  decree,  and  one  from  which  an  appeal  may  be  taken  to  the 
Supreme  Court,  it  cannot  be  opened  now  on  a  motion  for  rehear- 
ing. The  only  possible  method  by  which  it  can  be  re-examined 
in  this  court  is  upon  bill  of  review.  If  such  a  bill  is  not  brought, 
there  is  no  way  of  staying  the  execution  of  it  other  than  by 
appeal. 

The  motion  of  the  defendant  is  denied. 


United  States  Oirouit  Oourty  Eastern  Distil  of  VtrffirUa,  at 

Alexandriay  Marchy  1877. 

Alexander  Hay  v.  The  Alexandria  and  Washington 

Railroad  Company. 

The  complainant  bad  purchased  all  existing  judgments  against  the  defend- 
ant railroad  company ;  and  afterward;)  purchased  all  the  company's 
property  sold  under  a  trust  deed  junior  to  the  judgment  liens  ;  and  then 
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marked  as  mtutfied  the  judgmccls  he  held,  on  the  proper  do<*kets.  In  a 
subsequent  litigation  the  deed  of  trust  and  his  purchase  under  it  were 
adjudicated  to  be  illegal  and  void.  He  thereupon  filed  a  bill  in  chan- 
cery Hgainst  the  company,  praying  that  his  Hatisfaetion  marked  against 
the  judgments  might  be  set  aside,  that  the  defendant  be  decreed  to  pay 
the  judgments,  and  that  he  might  have  general  relief. 
A  demurrer  to  this  bill,  on  the  ground  that  he  had  full  remedy  at  law,  and 
that  therefore  a  bill  in  equity  did  not  lie,  was  overruled. 

In  chancery. 

jH".  H,  Wetts  appeared  for  the  complainant;  and  S.  Fergu%on 
SeoAihfor  the  defendant. 

The  complainant  had  purchased  sundry  judgments,  which 
were  all  that  were  outstanding,  against  the  defendant  company, 
which  were  duly  recorded  on  the  judgment  docket  in  the  proper 
clerk *s  office  designated  by  the  laws  of  Virginia.  These  judg- 
ments were  superior  to  a  deed  of  trust  subsequently  executed 
apon  the  property  of  the  company. 

With  the  purpose  of  reorganizing  the  company  on  a  new  basis, 
the  complainant  afterwards  purchased  all  its  property  at  a  sale 
made  by  the  trustees  under  the  deed  of  trust.  Having  thus 
become  sole  owner  by  this  purchase,  he  made  in  writing  a  mem- 
orandum on  the  proper  record  in  the  proper  office  of  the  court, 
declaring  that  the  judgments  which  he  had  purcha.sed  were 
satisfied.  He  did  this  in  full  faith  that  the  sale  to  him  under  the 
deed  and  his  title  by  purchase  were  valid. 

This  deed  and  sale  were  afterwards  attacked,  and,  after  a  course 
of  litigation,  were  pronounced  by  the  Supreme  Court  of  the 
United  States  invalid  and  null. 

The  complainant  now  brings  his  bill  in  equity,  reciting  in 
detail  the  facts  just  set  forth,  and  praying  that  the  satisfaction 
entered  upon  the  judgments  which  he  had  purchased  be  set  aside; 
that  the  defendant  be  adjudged  and  decreed  to  pay  him  the 
amounts  of  the  judgments  with  interest;  that  the  judgments  be 
decreed  to  be  a  lien  upon  the  property  of  the  defendant,  as  of 
the  date  when  the  satisfaction  was  entered ;  and  that  other  and 
further  relief  be  granted  as  the  nature  of  his  case  requires. 

To  this  bill  a  general  demurrer  was  interposed ;  the  demur- 
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rant  insisting,  generally,  that  there  was  no  jurisdiction  in  equity, 
because  the  complainant  had  full  and  compact  remedy  by  action 
at  law  against  the  company. 

HUGHES,  J. — The  only  remedies  at  law  are,  action  npon  the 
judgment,  scire  facias  to  revive  the  judgment,  issuing  execution 
thereon,  and  motion  to  set  aside  the  satisfaction. 

In  regard  to  the  first  three  remedies,  the  plaintiff  would  be 
met  with  the  record  of  satisfaction,  and  this  being  a  matter  of 
record  could  not  be  avoided  by  pleading  at  law. 

"  There  can  be  no  averment  in  pleading  against  the  validity 
of  a  record,  though  there  may  be  against  its  operation."  Chitty's 
Pleadings,  481,  354;  Biddle  v.  Wilkins,  1  Peters,  692. 

It  needs  no  citations  of  authority  to  support  the  proposition, 
that  a  record  caunot  be  revised  or  contradicted  by  parol  proof. 

It  is  not  competent  in  an  action  at  law  on  a  specialty,  for  the 
defendant  to  avoid  it  by  pleading  that  it  was  obtained  by  fraud- 
ulent misrepresentations  made  by  the  plaintiff.  2  Rand.,  426  ; 
Taylor  v.  King,  6  Muraford,  358.  Certainly  a  record  stands 
upon  as  high  a  ground  as  a  specialty. 

As  to  actions  on  contracts,  this  rule  has  been  changed  by 
special  statute  in  Virginia,  but  such  statute  does  not  affect  a 
record. 

A  motion  may  be  made  to  quash  an  execution  because  a  court 
has  control  over  its  own  process,  but  a  motion  to  set  aside  a  sai- 
isfaction  is  entirely  different.  Such  a  record  is  not  the  action  of 
the  court,  but  of  the  party  alone. 

But  even  on  a  motion  to  quash  an  execution  if  it  involves  the 
question  whether  saiisfa^Mon  is  properly  erderedy  U  is  a  case  proper 
for  a  court  of  equity.  In  Crawford  v.  Thurmond^  3  Leigh,  85, 
when  an  execution  had  been  indorsed  for  the  benefit  of  Craw- 
ford by  Shroder,  the  owner  of  the  judgment,  and  the  judgment 
was  satisfied  of  record  by  Shroder,  a  bill  was  filed  in  equity  by 
the  debtor  to  enjoin  the  execution.  It  was  objected  that  there 
was  an  adequate  remedy  at  law  by  motion  to  quash.  The 
court  says,  page  88  :  "  Now  I  do  not  say  that  the  County  Court 
sitting  as  a  court  of  law,  could  not  upon  motion  in  a  sumniaiy 
way  try  these  questions ;  but  I  do  say,  that  in  that  mode  it  could 
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not  have  afforded  a  safe  or  available  tribunal  for  the  trial  of 
them,  as  a  court  of  equity  upon  regular  pleadings  and  proofs. 

**And  this  consideration,  it  will  be  recollected,  forms  one  of  the 
grounds  of  equity  jurisdiction.  But  there  is  another  and  per- 
haps stronger  ground.  The  indorsement  of  the  execution  for 
Crawford's  benefit  gave  him  nothing  but  an  equitable  right, 
which  could  have  no  weight  in  a  court  of  law,  belonged  exclu- 
sively to  a  court  of  equity,  and  must  finally  have  brought  the 
cause  there  for  a  decision. 

"  It  must  be  seen  in  the  case  at  bar,  that  the  questions  involved 
are  of  such  a  nature  as  could  not  be  tried  (summarily  upon  mo- 
tion, certainly  in  not  as  safe  and  available  a  manner  as  in  a 
court  of  equity.  Besides,  as  to  two  of  the  judgments,  the  com- 
plainant has  only  an  equitable  right. 

"The  satisfaction  entered  on  record  must,  as  to  all  parties 
who  stand  in  the  situation  of  innocent  purchasers  for  a  Valuable 
consideration,  be  deemed  valid  and  effectual."    1  John.  R.,  560. 

The  judgment  is  not  merely  an  evidence  of  indebtedness.  It 
IS  a  security  upon  the  property,  and  to  preserve  this  security  the 
complainant  is  entitled  to  have  the  record  of  satisfaction  an- 
nulled. 

This  cannot  be  done  by  a  court  of  law.  In  Wardell  v.  EdeUy 
2  John.,  case  121,  the  Supreme  Court  of  New  York  set  aside  the 
satisfaction  of  a  judgment  obtained  therein,  wpon  motion;  but 
there  was  no  question  of  fact  involved  in  the  case,  and  no  neces- 
sity for  such  an  examination  of  facts  as  would  require  the 
machinery  of  a  court  of  equity. 

In  Beebee  v.  Bank  of  New  York,  1  John.  R.,  550,  in  consider- 
ing the  effect  of  such  action  as  to  subsequent  creditors,  the  Court 
of  Errors  says:  "  The  Supreme  Court,  in  vacating  the  satisfaction 
of  the  judgment  m  Wardell  y»  Eden^  exercised  a  jurisdiction  until 
very  recently  within  the  acknowledged  province  of  a  court  of 
equity  alone." 

In  Philips  V.  Larriere,  11  Meeson  &  Welby,  84,  the  court 
says,  "  A  court  of  law  has  no  jurisdiction  to  set  aside  a  release 
which  is  good  in  law." 

The  act  of  Congress  relating  to  the  jurisdiction  of  a  court 
of  equity  is  but  declaratory  of  the  then  existing  rule,  and  re- 
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course  is  to  be  had  to  the  principles  of  English  equity,  not  to 
the  laws  of  the  State.     (Cases  in  Brightly's  Fed.  Digest.,  283.) 

In  order  to  oust  the  jurisdiction,  the  remeily  must  be  as  plain, 
adequate,  and  complete  at  law  as  in  equity.  19  How.,  #312;  3 
Peters,  210;  15  How.,  415;  1  Story,  Eq.  Juris.,  sec.  33; 
Olrichs  V.  Spain,  15  Wall.,  222. 

The  fact  that  the  State  laws  give  a  legal  remedy  upon  an 
equitable  title  does  not  oust  the  jurisdiction  of  the  United  States 
Circuit  Court.     (Bright.  Fed.  Digest,  283.) 

The  demurrer  is  overruled. 


United  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Alexandria,  January,  1875. 

TuRNBULL  &  Co.  V.  Thomas  et  als. 

Where  the  maker  of  a  promissory  note,  which  is  in  printed  form,  by  mis- 
take, signs  his  name  above  the  printed  line  stating  the  bank  at  which 
the  note  is  payable,  held,  that  the  printed  lino  below  the  signature  is 
nevertheless  part  of  the  note,  and  that  the  note  is  therefore  netrotlable, 
especially  where  it  has  coupons  of  interest  attached,  and  is  indorsed  in 
that  form,  these  circumstances  precluding  all  doubt  of  the  fact  that  the 
designation  of  the  place  of  payment  was  on  the  note  when  it  was  exe- 
cuted. 

Where  an  agreement  in  writing  is  made  between  parties,  by  which  it  is 
stipulated  that  the  one  shall  secure  the  other  by  trust  deed  to  the 
amount  of  sixty  thousand  dollars,  and  the  trust  deed  afterwards  actu- 
ally mentioned  thirty  thousand  dollars  as  the  amount  received,  held^ 
that  the  deed  was  a  lien  only  for  thirty  thousand  dollars. 

Where  agents  of  a  manufacturer,  in  the  course  of  transactions  running 
through  years,  in  which  they  make  sales  for  him  to  large  amounts  and 
also  make  advances  to  him  in  the  course  of  their  business,  have  taken  op 
notes  of  the  manufacturer  at  maturity,  and  charged  them  in  their  ac- 
count current,  held^  that  the  agents  are  not  entitled  to  claim  the  benefit 
of  a  mortgage  given  to  secure  these  and  other  notes,  because  these  notes 
must  be  considered  as  having  been  paid  at  maturity  by  the  maker. 

Where  an  agent  of  a  manufacturer  who  is  in  advance  to  his  employer,  and 
needs  funds,  and  has  no  way  of  paying  himself  except  by  using  notes  of 
the  manufacturer,  which  he  is  authorized  to  sell  in  the  course  of  busi- 
ness, one  day  before  the  maturity  of  such  notes  passes  them  bona  fide  Ut 
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one  of  hiA  own  creditors,  who,  in  consideration  of  them,  cancels  a  se- 
curity held  against  the  agent,  heldj  that  this  whs  not  a  payment  of  the 
notes  by  the  maker  of  them  (the  employer),  and  that  this  creditor  of  the 
agent  is  a  bona  fide  purchaser,  without  notice  of  any  equities,  if  any, 
which  may  exist  between  an  agent  and  his  employer. 
Sxample  of  equity  practice  under  Rule  60,  and  Section  881,  of  Story's 
Equity  Pleading. 

Francis  L.  SmitJifor  Tumbull^A  Co, 

H.  0.  Claugkton  and  8.  F.  Beach  for  lien  creditors. 

This  was  a  suit  brought  by  Turnbull  &  Co.  for  a  decree  for 
the  sale  of  the  Mount  Vernon  Cotton  Factory  property,  in  the 
city  of  Alexandria,  to  satisfy  the  liens  upon  said  property.  The 
property  was  sold,  and  the  price  obtained  was  altogether  inade- 
quate to  satisfy  the  various  liens  upon  it.  The  contest  was 
mainly  between  the  lienors  as  to  the  priority  of  their  respective 
liens,  but  there  were  other  questions  upon  which  these  rights 
depended. 

The  first  lien  on  the  property  was  a  deed  of  trust  from 
Thomas  and  wife  to  secure  several  notes  for  the  deferred  pay- 
ments of  the  purchase- money.  The  second,  a  deed  of  trust  of 
the  same  date  as  the  first,  but  conceded  to  be  subordinate  to  it, 
from  Thomas  to  E.  F.  Witmer,  to  secure  notes  amounting  to  five 
thousand  dollars,  payable  to  the  order  of  G.  K.  Witmer.  The 
third  lien  which  it  is  necessary  to  notice  was  a  deed  of  trust 
to  secure  Turnbull  &  Co.  for  advances  to  the  extent  of  thirty 
thousand  dollars,  and  the  fourth,  various  judgments  of  creditors 
which  were  docketed  in  Alexandria  County,  subsequent  to  the 
date  of  the  deed  of  trust  to  secure  Turnbull  &  Co.  There 
were  five  notes  secured  by  the  first  deed  of  trust  held  by  Turn- 
bull  &  Co.,  which  had  been  paid  to  the  holders  at  maturity  by 
money  borrowed  from  Turnbull  &  Co.,  and  the  notes  after  pay- 
ment were  assigned  to  Turnbull  &  Co.  Four  of  the  notes  se- 
cured by  the  first  deed  of  trust  were  held  by  W.  D.  Corse,  to 
whom  they  were  indorsed  by  George  K.  Witmer,  the  agent  and 
attorney  of  Thomas,  on  the  first  or  second  day  of  grace  of  said 
notes,  in  payment  of  claims  which  Witmer  owed  individually  to 
Corse,  fully  secured  on  real  estate  of  Witmer,  and  which  security 
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had  been  released  by  Corse  at  the  time  of  tiie  transfer  of  said 
notes  and  in  consideration  of  the  same.  Others  of  these  notes 
were  held  by  the  First  National  Bank  of  Alexandria.  These 
notes  were  all  printed,  with  coupons  attached,  and  made  negotia- 
ble and  payable  at  the  First  National  Bank  of  Alexandria,  Va., 
but  the  name  of  the  maker  was  written  above  the  printed  line 
expressing  the  place  of  payment,  and  of  course  above  the  coupons. 
The  following  is  a  sample  of  the  notes  : 


^4      "^     * 

III 

S    ^    J3 

a 

o 

a. 


o 

a 


[65  cent  ReTenuen  ALEXANDRIA,  V A., 

Stomp.       J  January  22d,  1866. 

Two  years  after  date  I  promise  to  pay  to  the  order  of  James 
Green,  value  received,  twelve  hundred  and  twenty-two  -^jf  dollars, 
with  interest  from  date,  payable  half-yearly,  as  per  coupons  at- 
tached hereto,  signed  by  me. 

A.  Thomas. 


Payable  at  the  First  National  Bank  of  Alexandria,  Va. 

(Coupon.) 


July  22d,  1867. 

Due  James  Green  thirty-six  ^j^^  dollars  for  half-year's  interest  on  note  No. 
8,  dated  January  22d,  1866. 

A.  Thomas. 

$86.67. 

(Coupon.) 

January  22d,  1868. 

Due  James  Green  thirty-six  y^^  dollars  for  half-year's  interest  on  note 

No.  8,  dated  January  22d,  1866. 

A.  Thomas. 
$36.67. 

Indorsed, 

"Jambs  Grbkm." 

There  was  a  written  agreement  between  Turn  bull  &  Co.  and 
Thomas,  which  was  never  executed,  that  Turnbull  &  Co.  should 
have  a  lien  for  advances  to  the  extent  of  sixty  thousand  dollarB, 
but  the  deed  carrying  out  that  agreement  specified  only  thirty 
thousand  dollars.  It  was  claimed  that  the  first  mortgage  notes 
held  by  Turnbull  &  Co.  were  a  lien  upon  the  property,  that  they 
were  entitled  to  a  lien  under  the  agreement  to  the  extent  of  sixty 
thousand  dollars,  and  that  the  notes  held  by  Corse  and  the  First 
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National  Bank  were  not  negotiable ;  moreover,  that  the  notes 
held  by  Corse  were  liable  to  any  equities  between  Thomas  and 
his  agent,  G.  K.  Witmer,  and  that  there  was  an  equity  in  favor 
of  Thomas,  in  that  Witmer  had  no  right  to  use  the  notes  of 
Thomas  belonging  to  Thomas  in  payment  of  his  own  debt  due 
to  Corse,  principally  upon  the  ground  that  Thomas  was  not  in- 
debted to  Witmer  at  the  time  of  the  transfer  of  the  notes  to 
Corse.  WMtmer's  deposition  was  to  the  effect  that  Thomas  was 
largely  indebted  to  him  (and  the  contract  was  a  part  of  this  case) 
at  the  time  the  notes  matured,  that  he  was  obliged  to  have  money 
on  account,  and  that  Thomas  could  not  pay  him  and  pay  the 
notes  too,  so  that  he  charged  himself  with  the  amount  of  the 
notes,  took  them  up  before  maturity,  and  transferred  them  to 
Corse  as  above  stated. 

Corse  maintained  that  the  notes  were  negotiable,  that  he  took 
them  bona  fide  for  a  valuable  consideration  before  maturity,  and 
that  he  took  them  free  from  any  equity  between  the  maker  and 
his  attorney,  Witmer ;  and  besides,  that  Thomas's  indebtedness 
to  Witmer  at  the  time  of  the  transfer  to  Corse  was  established, 
and  therefore  there  was  no  equity  in  favor  of  Thomas. 

As  against  the  claim  of  Turnbull  &  Co.,  it  was  maintained 
that  the  first  mortgage  notes  held  by  them  had  been  paid  by 
Thomas  at  maturity,  and  ceased  to  be  a  lien  from  that  time,  and 
that  the  transfer  of  them  to  Turnbull  &  Co.  did  not  revive  the 
lien,  that  they  were  secured  only  to  the  extent  of  thirty  thousand 
dollars  as  provided  for  in  the  deed. 

And  the  judgment  creditors  whose  judgments  had  been  dock- 
eted in  Alexandria  claimed  that  as  against  their  judgments  Turn- 
bull  &  Co.  had  no  lien  at  all,  because  Turnbull  &  Co's  account 
against  Thomas  showed  that  the  balance  due  them  was  exclusively 
for  advances  made  subsequent  to  the  docketing  of  the  judgments, 
and  as  Turnbull  &  Co.  were  not  bound  by  covenant  to  make  the 
advances,  and  had  constructive  notice  of  the  judgments,  the  ad- 
vances were  not  secured,  although  there  was  a  balance  due  at  the 
time  the  judgments  were  docketed  in  excess  of  the  thirty  thou- 
sand dollars. 
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The  court,  HUGHES,  J.,  held : 

Ist.  That  Turn  bull  &  Co.  were  not  entitled  to  claim  the 
amount  of  the  first  mortgage  notes  held  by  them,  because  said 
notes  were  paid  at  maturity  by  the  maker. 

2d.  That  their  deed  of  trust  was  security  to  the  amount  of 
thirty  thousand  dollars. 

3d.  That  such  security  availed  them  to  that  extent  for  ad- 
vances made  after  the  judgments  were  docketed. 

4th.  That  the  notes  secured  by  the  first  deed  of  trust  were  ne- 
gotiable, and  that  Corse  was  a  bona  fide  purchaser  for  valuable 
consideration  without  notice. 

Authorities  as  to  the  negotiability  of  the  notes :  The  notes 
being  printed,  another  signature  above  the  printed  line  expresses 
the  place  of  payment. 

English  authorities  :  Sproule  v.  Legge,  2  D.  &  R.,  15;  1  B. 
&  C,  16;  3  Starkie,  156;  Hardy  \.  Woodroff,  2  Star.,  319;  1 
Stark ie,  468. 

American  authorities:  Tuckerman  v.  Hartwelty  3  Greenleaf, 
147. 

As  to  who  is  a  bona  fide  holder  of  negotiable  paper:  1  Peters, 
31;  8  Conn.,  505;  34  New  York,  247;  2  Wall.,  110;  35  N. 
Y.,  65;  16  Peters,  1. 

Authorities  as  to  Turnbull  &  Co.'s  lien  as  against  the  judg- 
ments docketed  in  Alexandria  County :  Slierras  V.  Gary,  7  Cranch, 
34 ;  The  United  States  v.  Ho7^e,  3  Cranch,  73. 

Against  it:  2  Barr,  96;  13  Mich.,  38;  3  Grant,  300;  17 
Ohio,  371 ;  5  Johns.,  326;  6  N.  Y.,  147. 

Note. — After  the  filing  of  the  answer,  and  entering  of  a  general  repli- 
cation thereto  at  a  former  term,  the  cause  was  at  issue.  Both  parties  so 
treated  it,  by  taking  depositions,  and  contesting  the  matters  at  issue  before 
the  commissioner.  The  result  of  proceedings  before  the  commissioner  wm 
to  show  the  defendant  that  an  amended  answer  was  necessary  to  enable  him 
to  make  his  defence.  Leave  to  file  such  un  answer  was  obtained  from  the 
court  at  the  next  regular  term,  without  the  defendant  having  been  reqaired 
to  comply  with  the  provisions  of  Rule  60,  making  a  notice  to  the  complain- 
ant necessary.  The  cause  was  then,  after  more  than  a  year's  delay,  sutee- 
quent  to  filing  the  amended  answer,  set  for  hearing,  and  at  the  hearing  the 
complainant  was  allowed  to  file  a  general  replication  to  the  amended  sd- 
swer,  nunc  pro  tune,  as  a  matter  of  form,  and  then  the  hearing  was  proceeded 
with.    See  Story's  Pleading,  Sec.  881. 
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United  States  Circuit  Court,  Western  Distinct  of  North  Carolina,. 

at  Greensboro^  December,  1874. 

William  P.  Little,  Assignee,  v,  T.  L.  Alexander. 

Where  doubt  arises  whether  a  transaction  is  bona  Jide  or  not  under  Sections 
61:28  and  5129  of  the  Revised  Statutes  of  the  United  States  (Section  86 
of  the  Bankruptcy  Act),  a  United  States  circuit  court  in  which  a  bill  is 
fil^d  to  set  aside  such  a  transaction  may,  in  its  discretion,  refer  the  ques- 
tion of  bona  fides  to  a  jury  in  a  case  where  an  involuntary  petition  in 
bankruptcy  has  been  filed,  and  the  bankrupt  has  not  had  the  privilej^e 
of  a  jury. 

For  the  Circuit  Court  as  a  court  of  equity  has  full  jurisdiction  over  a  bill 
brought  to  set  aside  a  transaction  impeached  as  fraudulent  under  the 
85ih  section,  to  declare  the  same  void,  and  to  enjoin  the  parties  from 
taking  or  pursuing  proceedings  in  other  courts,  touching  the  same 
transaction,  as  well  perpetually  as  temporarily. 

On  the  1st  day  of  January,  1869,  John  B.  Alexander  was 
largely  indebted  to  various  creditors,  and  had  not  property  suffi- 
cient to  pay  his  debts,  and  these  facts  were  known  to  himself  and 
the  defendant,  T.  L.  Alexander. 

John  R.  Alexander  was  justly  indebted  to  the  defendant,  and 
gave  his  promissory  note,  executed  on  the  1st  of  January,  1869, 
in  renewal  of  former  bona  fide  notes  which  evidenced  such  in- 
debtedness. 

An  action  at  law  was  commenced  on  the  renewed  note  on  the 
16tli  day  of  March,  1869,  in  the  Superior  Court  for  Mecklen- 
burg County ;  "judgment  for  the  want  of  an  answer''  was  entered 
at  Spring  term,  1869,  of  said  court;  this  judgment  was  duly 
docketed  on  the  19th  day  of  May,  1869;  an  execution  on  the 
same  was  issued  on  the  17th  of  June,  and  was  levied  on  the  lands 
of  John  R.  Alexander  on  the  14th  day  of  August,  1869;  and 
this  defendant  was  about  to  enforce  a  sale  of  said  land  when  a 
writ  of  injunction  in  this  cause  was  granted. 

Some  of  the  other  creditors  of  John  R.  Alexander  had  com- 
menced actions  upon  their  debts  and  failed  to  obtain  judgment 
at  said  Spring  term,  because  a  defence  was  put  in  by  Alexander, 
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which,  according  to  the  course  and  practice  of  the  court,  delayed 
a  trial  of  such  causes. 

John  R.  Alexander  was  duly  adjudged  a  bankrupt  in  the  Dis- 
trict Court  of  Cape  Fear,  upon  a  petition  filed  by  creditors  on  the 
1st  of  September,  1869,  within  a  period  of  four  months  after  the 
judgment  of  T.  L.  Alexander  was  obtained  and  docketed. 

DICK,  J. — The  renewal  of  the  note  on  the  1st  of  January, 
1869,  was  a  bona  fide  transaction,  and  in  no  way  gave  a  prefer- 
ence to  T.  L.  Alexander  over  other  creditors,  which  can  be  re- 
garded as  fraudulent  at  common  law,  by  the  laws  of  this  State, 
or  under  the  Bankrupt  Act. 

The  statute  of  this  State  (usually  called  the  Stay  Law)  in  rela- 
tion to  debts  contracted  previous  to  the  1st  day  of  May,  1865, 
was  unconstitutional,  and  was  so  declared  by  the  Supreme  Court 
of  this  State  at  January  term,  1869,  in  the  case  of  Jacobs  v. 
Smallwood,  63  N.  C,  112.  All  creditors  of  J.  R.  Alexander, 
whether  they  hold  old  or  new  notes,  had  like  remedies  in  law, 
and  were  entitled  to  stand  upon  equal  footing  in  tlic  court  at 
Spring  term,  1869;  and  if  any  legal  rights  were  denied  a  creditor 
by  the  ruling  of  a  judge,  he  has  no  just  cause  to  complain  of 
another  creditor  who  obtained  an  honest  advantage  by  pursuing 
the  lawful  course  and  practice  of  the  court. 

An  insolvent  person  merely  allowing  a  judgment  to  belakeo 
for  the  want  of  an  answer,  by  which  one  creditor  obtained  a  pref- 
erence over  other  creditors,  is  not  an  act  of  bankruptcy  under  the 
statute,  and  the  judgment  is  not  per  se  fraudulent  and  void.  The 
omission  to  plead  must  be  voluntary  and  with  intent  to  defraud 
the  general  creditors,  by  giving  a  preference  to  a  particular  cred- 
itor, and  these  facts  are  to  be  proved  by  direct  testimony,  or  they 
may  be  inferred  from  the  circumstances  attending  the  transaction. 
If  the  circumstances  under  which  the  judgment  by  default  was 
allowed  by  the  debtor  were  sufficient  to  constitute  an  act  of  bank- 
ruptcy, then  the  creditor  who  received  such  judgment  or  was 
benefited  thereby,  within  a  period  of  four  months  before  proceed- 
ings in  bankruptcy  were  filed,  knew,  or  had  reasonable  cause  to 
believe,  that  the  debtor  subsequently  declared  a  bankrupt  was 
insolvent,  and  that  such  judgment  was  allowed  by  the  debtor  in 
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fraud  of  the  Bankrupt  Act,  then  such  judgment  in  contemplation 
of  a  court  of  bankruptcy  is  void,  and  the  assignee  is  entitled  to 
such  relief  in  the  circuit  or  district  courts  of  the  United  States 
against  the  judgment  as  will  enable  him  properly  to  administer 
the  assets  of  the  bankrupt. 

In  the  case  before  us  the  intent  of  preference  and  all  collusion 
18  positively  denied  in  the  answer  and  depositions  by  both  parties 
to  the  judgment,  and  there  is  no  direct  evidence  sustaining  con- 
trary averments,  and  both  of  said  parties  are  proved  to  be  men 
of  good  credit  and  character. 

The  facts  that  the  relation  of  father  and  son  existed  between 
said  parties,  that  the  son  obtained  judgment  by  default  when 
other  creditors  of  the  father  were  prevented  at  the  same  term  of 
the  court  from  obtaining  judgment  because  pleadings  for  that 
purpose  were  entered,  and  other  incidental  circumstances  men- 
tioned in  the  evidence  filed  in  the  cause,  have  a  strong  tendency 
to  show  that  the  allegations  of  fraud  and  collusion  made  by  the 
plaintiff  are  well  founded. 

It  is,  however,  insisted  by  defendant  that  the  judgment  was 
obtained  according  to  the  course  and  practice  of  the  court ;  that 
it  is  not  fraudulent  at  crommon  law,  or  under  any  of  the  laws  of 
this  State,  and  such  transaction  is  not  essentially  immoral  or  dis- 
honest; that  the  Bankrupt  Law,  in  refusing  to  allow  a  person  de- 
clared to  be  a  preferred  ci'editor  any  portion  of  the  assets  of  the 
bankrupt,  is  highly  penal  and  ought  to  be  strictly  construed,  and 
in  a  case  like  the  one  before  us  there  should  be  no  intendments 
bat  those  which  are  fully  sustained  by  the  evidence,  or  which 
arise  from  strong  legal  inference. 

This  conflict  of  inferences  arising  out  of  the  evidence,  renders 
it  proper  that  the  controverted  questions  of  fact  should  be  deter- 
mined by  a  jury.  It  is  therefore  ordered  that  proper  issues 
should  be  prepared  by  the  counsel  of  the  plaintiff  presenting  the 
questions  of  fact  as  above  indicated  and  be  submitted  to  a  jury  at 
the  next  term  of  this  court,  to  be  heard  and  determined  upon  the 
pleadings  and  proofs  filed  in  this  cause. 

Various  questions  of  law  were  presented  in  the  argument 
which  can  now  be  determined,  so  that  the  case  may  be  placed  in 
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a  condition  to  be  finally  disposed  of  at  the  next  term  when  the 
verdict  of  the  jury  is  rendered  on  the  issues  submitted. 

The  counsel  of  the  defendant  insists,  "That  the  court  being 
restrained  by  the  Process  Act  of  179-^,  cannot  grant  the  relief  to 
stay  proceedings  in  the  State  court." 

To  determine  this  question  we  must  briefly  consider  the  nature 
and  extent  of  the  equitable  j  urisdiction  of  this  court.  The  circuit 
courts  of  the  United  States  are  created  and  invested  with  juris- 
diction by  acts  of  Congress,  and  in  all  cases  to  which  the  judicial 
power  of  the  United  States  may  extend  that  jurisdiction  both  in 
law  and  equity  may  be  made  superior  and  exclusive.  In  a  cer- 
tain class  of  cases  the  jurisdiction  of  these  courts  is  made  concur- 
rent with  the  jurisdiction  of  the  State  courts. 

The  Federal  and  State  courts  are  separate  and  independent 
tribunals,  and  in  all  cases  where  they  may  exercise  concurrent 
jurisdiction  they  carefully  avoid  a  conflict  by  uniformly  observing 
the  well-settled  rule  that  the  court  that  first  takes  possession  of 
the  controversy,  or  the  property  in  dispute,  must  be  allowed  to 
dispose  of  it  finally  without  interference  or  interruption  from  the 
co-ordinate  court.  In  all  cases  where  the  jurisdiction  of  the  Fed- 
eral courts  is  made  original  and  exclusive,  it  is  also  necessarily 
superior,  and  all  actions  of  State  courts  upon  such  questions  are 
regarded  as  nullities  by  the  Federal  courts. 

How  &r  this  judicial  power  of  the  United  States  may  be  ex- 
tended under  the  Constitution  is  always  a  question  for  the  legis- 
lative wisdom  and  discretion  of  Congress,  in  enacting  a  statute 
on  the  subject,  and  the  constitutionality  of  such  statute,  when 
questioned,  can  only  be  determined  by  the  judicial  department  of 
the  general  government. 

The  United  States  circuit  courts  within  the  limits  of  their 
authority  as  prescribed  by  statute,  are  invested  with  such  equit^ 
able  jurisdiction  as  is  usually  exercised  by  a  court  of  chancery ; 
and  in  all  cases  coming  within  their  cognizance,  where  equitable 
elements  are  involved,  may  restrain  persons  within  their  jurisdic- 
tion from  proceeding  in  any  of  the  courts  of  law  of  the  United 
States,  or  in  any  foreign  court ;  so  that  they  may  adjust  and  de- 
termine all  equities  between  the  litigant  parties. 

This  injunctive  relief  against  proceedings  in  another  court  is 
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DOt  effected  by  any  prohibition  directed  to  such  court,  but  by 
process  restraining  the  plaintiflp  personally  from  taking  further 
steps.  The  writ  of  injunction  in  no  way  affects  or  interferes 
with  the  action  of  the  court  in  which  the  proceedings  are  pend- 
ing ;  it  assumes  no  superiority  over  such  court,  or  denies  its 
jurisdiction.     Story  Eq.,  sec.  875;  Adams  Eq.,  195. 

If  the  act  of  March  2<1,  1793,  had  never  been  passed,  a  cir- 
cuit court  of  the  United  States,  in  exercising  its  equitable  juris- 
diction as  other  courts  of  chancery,  would  hardly  have  issued  a 
writ  of  injunction  directed  to  a  State  court.  It  may  be,  that 
said  a(^t  was  intended  to  prevent  a  writ  of  injunction  from  being 
issued  to  a  party  to  prohibit  him  from  carrying  on  proceedings 
in  a  State  court ;  but  certainly  such  statutory  restraint  can  only 
apply  where  the  State  court  has  full  and  concurrent  jurisdiction 
with  the  Federal  court  of  the  parties  and  subject-matter  in  dis- 
pute. The  original  and  exclusive  jurisdiction  of  the  United 
States  courts  would  amount  to  but  little,  if  they  had  no  power 
to  maintain,  secure,  and  enforce  it  by  proper  process  against  per- 
sons who  seek  to  evade,  or  who  openly  disregard  and  defy  their 
authority. 

The  Constitution  invests  Congress  with  the  authority  to  estab- 
lish uniform  bankrupt  laws ;  and  where  that  authority  is  exer- 
cised, the  act  of  Congress  supersedes  all  State  legislation  on  the 
subject,  and  all  rights  and  liabilities  subsequently  arising  under 
such  Bankrupt  Act  can  only  be  heard,  adjusted,  and  determined 
in  the  courts  of  the  United  States,  unless  otherwise  provided  in 
such  act.  A  national  bankrupt  law  is  a  supreme  law  of  the 
land,  and  the  courts  of  this  State  are  as  much  bound  to  observe 
its  provisions  as  if  it  had  been  enactecl  by  our  State  legislature. 

Under  the  Bankrupt  Act,  proceedings  in  bankruptcy  must  be 
commenced  in  the  United  States  district  courts,  and  such  courts 
have  full  and  complete  jurisdiction,  both  in  law  and  in  equity, 
over  all  matters  relating  to  the  settlements  of  the  estates  of  bank- 
rupts, and  for  such  purposes  do  not  need  the  active  assistance  of 
any  other  court. 

Congress,  however,  in  its  wisdom  has  seen  proper  to  confer 
upon  circuit  courts,  concurrent  jurisdiction  with  the  district 
courts  of  the  same  district  in  certain  cases  where  the  title  of 
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property  of  the  bankrupt  is  in  dispute,  or  the  claim  of  the  as- 
signee to  the  assets  is  denied,  embarrassed,  or  resisted ;  and 
where  liens  and  priorities  are  to  be  ascertained,  adjusted,  and  en- 
forced, by  the  methods  usually  resorted  to  by  courts  of  chancery. 

After  consulting  many  of  the  adjudged  cases  referred  to  by 
counsel,  making  a  fair  and  reasonable  construction  of  the  stat- 
ute, and  keeping  in  view  the  purposes  for  which  the  bankrupt 
system  was  established,  we  are  well  satisfied  that  this  court,  in 
the  exercise  of  its  equitable  jurisdiction,  can  declare  void  any 
transfer  of  the  property  of  a  bankrupt  which  is  fraudulent  under 
the  Bankrupt  Act,  and  may,  by  writ  of  injunction,  restrain  any 
party  to  such  fraud  from  attempting  in  any  manner  to  carry  oat 
the  fraudulent  transaction. 

The  subject  of  controversy  in  this  case  comes  fully  within  the 
jurisdiction  of  this  court.  A  docketed  judgment  under  the  laws 
of  this  State  is  a  security  for  money,  and  has  the  force  and  eOect 
upon  the  land  of  the  judgment  debtor  of  a  mortgage  after  the 
time  of  redemption  has  passed  {Perry  v.  Morris,  66  N.  C,  221), 
and  comes  within  the  meaning  of  the  3dth  section  of  the  Bank- 
rupt Act. 

If  the  jury  at  the  next  term,  in  passing  upon  the  issues  directed 
to  be  submitted,  shall  find  such  a  state  of  facts  as  will  authorize 
as  to  pronounce  the  judgment  in  question  in  this  case  fraudulent 
and  void,  we  shall  not  hesitate  to  issue  a  writ  of  injunction  to 
protect  the  rights  of  bona  fide  creditors,  and  prevent  guilty  par- 
ties from  deriving  any  benefit  from  a  fraudulent  transaction. 

The  objection  to  the  plaintiff's  bill  for  the  want  of  proper  par- 
ties cannot  be  sustained.  It  appears  that  the  plaintiff,  as  assignee, 
offered  the  land  in  question  for  sale,  and  after  consultation  with 
the  creditors  of  the  bankrupt,  and  for  the  purpose  of  securing  a 
fair  price  for  said  land,  requested  Robert  D.  Whitley  to  bid  at 
the  sale  for  the  benefit  of  the  creditors.  At  the  sale  the  said 
Whitley  was  declared  to  be  the  last  and  highest  bidder,  bat  no 
conveyance  has  been  made  to  him.  He  was  merely  an  agent, 
and  has  no  personal  interest  in  the  matter.  The  general  rule  in 
a  court  of  equity  upon  this  question  is,  persons  must  be  made 
parties  to  a  suit,  who  are  interested  in  the  subject-matter  in  dis- 
pute, whose  rights  may  be  affected  by  the  proposed  decree,  or 


Crump  i;.  Chapman.  183 

Opioion  of  the  court. 

whose  concurrence  is  necessary  to  a  complete  arrangement. 
Adams  Eq.,  3,  12.  A  person  who  merely  acts  as  the  agent  of 
another  in  purchasing  at  a  sale  the  property  in  dispute,  has  no 
interest  in  the  subject,  and  is  not  a  necessary  party.  In  such  a 
ease  all  difficulty  may  be  avoided  by  the  agent  filing  a  written 
renunciation  of  all  interest  in  the  suit  before  a  final  decree  is 
made.  Dau'l  Ch.  Pr.,  191 ;  Ayera.v.  Wright,  8  Iredell's  Eq.,  229. 
The  injunction  in  this  case  is  continued  until  the  case  is  heard 
upon  the  verdict  of  the  jury  on  the  issues  directed  to  be  sub- 
mitted. 


In  the  District  Court  of  the  United  StaJtea  for  the  Ectstem  District 

of  Virginia.,  at  Richmond,  Aprils  1877. 

Crump,  Assignee,  v.  Alexander  Chapman.* 

A  bill  in  equity  brought  to  set  ai^ide  a  salo  as  fraudulenti  under  Sections  5128 
and  5129  of  Revised  Statutes  of  the  United  States,  as  amended  June  2'Jd, 
1874,  must  charge  that  the  defendant  knew  that  the  sale  was  in  fraud  of 
thft  provisions  of  the  Bankruptcy  Act,  and  this  knowledge  must  be  proved 
in  evidence. 

Where  such  un  averment  and  such  proof  are  wanting,  the  bill  will  be  dis- 
missed. 

In  equity. 

X  M.  Gregory  and  John  8.  Wise  for  complainant. 
John  Lyon  for  defendant. 

HUGHES,  J. — The  firm  of  Huteheon  Brothers  were  engaged 
in  business  in  two  adjoining  tenements  on  Seventeenth  Street, 
Richmond,  Va.  In  one  of  them  they  were  conducting  a  bar- 
room ;  in  the  other  a  family  grocery  store.  The  firm  consisted 
of  two  brothers,  Archibald  and  George  Huteheon.  They  lived 
in  the  upper  rooms  of  the  premises,  and  were  unmarried;  a 
maiden  sister,  until  within  a  short  time  of  the  transactions  eon- 

*  This  report  is  taken  from  the  Virginia  Law  Journal,  vol.  i,  p.  804, 
May  number,  1877. 
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nected  with  the  bankruptcy  proceedings  in  the  case  of  Hutcheon 
Brothers,  keeping  house  for  them. 

In  November,  1876,  George  Hutcheon  suddenly  disappeared, 
having  on  his  person  between  three  and  four  hundred  dollars  of 
the  money  of  the  firm ;  taking  no  baggage,  and  making  no  pre- 
vious preparation  or  announcement  of  his  purpose.  He  has 
never  since  been  heard  of.  The  probability  is  that  he  was  way- 
laid and  foully  dealt  with  in  this  city,  as  no  clue  has  ever  been 
found  to  give  the  least  indication  of  his  fate. 

The  surviving  brother,  Archibald,  was  naturally  much  discon- 
certed in  his  business  and  disturbed  in  mind  by  the  occurrence. 

Whether  from  this  cause  alone,  or  this  and  others  combined, 
this  brother  and  the  firm  became  insolvent. 

On  or  about  the  23d  of  December,  1876,  Archibald  Hutcheon 
sold  the  stock  in  trade,  le&se,  and  good-will  of  the  barroom  to 
one  James  C.  Shadbolt.  On  the  23d  of  December,  1876,  he  con- 
tracted with  Alexander  Chapman,  the  defendant  in  this  cause,  to 
sell  him  the  stock  in  trade,  accounts,  lease,  and  good-will  of  the 
grocery  store;  and  on  the  25th  of  December  he  delivered  to 
Chapman  the  store  and  contents. 

It  was  agreed  between  A.  Hutcheon  and  Chapman  that  Hutch- 
eon should  remain  as  employ^  in  the  store  on  agreed  wages  for 
a  m<V)th  or  more. 

There  is  no  doubt  that  Hutcheon  Bros,  were  insolvent  at  the 
time  of  this  sale,  and  that  Archibald  Hutcheon  had  reason  to 
believe  that  he  and  his  firm  were  then  insolvent,  and  that  the 
assignments  he  made  on  that  day  were  acts  of  bankruptcy. 

There  is  doubt  from  the  evidence  whether  he  made  the  sale  with 
any  design  to  defraud  the  bulk  of  his  creditors  of  their  right  to 
equal  distribution  under  the  Bankruptcy  Act. 

On  the  25th  and  26th  days  of  December,  1876,  attachments 
were  sued  out  of  a  State  court,  of  Richmond,  against  the  firm  as 
absconding  debtors,  though  Archibald  Hutcheon  was  in  the  city, 
at  his  usual  place  of  business.  These  were  levied,  on  the  25th  of 
December,  upon  the  contents  of  the  barroom,  then  in  the  poa^es- 
sion  of  Shadbolt ;  and  they  were  levied,  on  the  26th  of  Decem- 
ber, on  the  contents  of  the  grocery  store.  The  property  seized 
being  perishable^  the  State  court  ordered  its  sale  before  the  trial 
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of  the  attachment  suits;  and  the  proceeds  to  be  deposited  in  bank 
to  the  credit  of  the  State  court,  which  was  done. 

At  the  trial  of  the  attachment  suits  the  plaintiffs  were  cast;  but 
great  damage  had  been  done  to  Shad  bolt  and  to  Chapman  by  the 
seizure  of  the  property  which  had  been  sold  them  by  A.  Hutch- 
eon,  and  by  its  hurried  sale  by  the  sheriff. 

On  the  25th  of  January,  1877,  a  petition  was  filed  in  this 
court  by  certain  creditors  of  Hutcheon  Bros.,  charging  the 
sales  which  have  been  mentioned  to  have  been  acts  of  bank- 
ruptcy, and  praying  that  the  firm  and  each  member  of  it  might 
be  declared  bankrupts. 

Archibald  Hutcheon  answered  the  petition,  denying  with  much 
feeling  all  intention  of  fraud. 

On  the  20th  of  February,  1877,  the  firm  were  adjudicated  as 
bankrupts,  on  technical  grounds;  the  order  of  adjudication  em- 
bodying a  clause  relieving  the  firm  from  the  imputation  of  actual 
fraud. 

The  assignee  in  bankruptcy  of  Hutcheon  Bros,  now  brings 
this  suit  on  the  equity  side  of  this  court,  charging  that  the  sale  to 
Chapman  was  made  by  an  insolvent  firm,  under  circumstances, 
as  to  Chapman,  which  constituted  reasonable  cause  for  his  be- 
lieving that  they  were  insolvent,  charging,  therefore,  that  the 
sale  or  assignment  was  void,  and  praying  the  court  for  a  decree 
declaring  it  null  and  void,  and  for  the  usual  relief  granted  in 
such  cases. 

The  evidence  which  has  been  taken  in  this  case  is  quite  volu- 
minous, but  I  do  not  think  it  necessary  for  me  to  go  into  a  de- 
tailed discussion  of  it. 

Chapman,  the  purchaser  of  the  grocery  business  and  stock  of 
goods,  seems  to  be  quite  a  young  man,  without  experience  in 
that  kind  of  business. 

He  denies  with  emphasis  in  his  answer  and  in  his  depositions 
having  had  any  knowledge  of  the  insolvency  of  the  firm  of 
Hutcheon  Bros,  at  the  time  of  his  purchase  of  the  business,  or 
any  knowledge  of  any  intention  on  the  part  of  Archibald 
Hutcheon,  in  making  the  sale  of  the  grocery  business  to  him,. 
to  commit  a  fraud  under  the  provisions  of  the  law  of  bank- 
ruptcy. 
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All  his  Statements  on  these  heads  are  consistent,  positive,  and 
very  earnest. 

Most  of  the  evidence  which  has  been  taken  bv  the  complain- 
ant goes  to  the  point  of  proving  the  insolvency  of  Hutcheon  Bros. 
I  think  that  the  evidence  of  that  fact,  which  has  been  taken,  is 
admissible  against  Chapman. 

But,  of  the  evidence  whic^h  was  taken  tending  to  prove  that 
Chapman  had  reasonable  cause  to  believe  the  insolvency,  only 
such  is  admissible  against  him  as  is  brought  home  to  his  personal 
knowledge  l^efbre  and  at  the  time  of  his  purchase,  and  as  con- 
sists with  the  rules  of  .evidence  which  are  usually  enforced  in 
courts  of  justice. 

The  evidence  of  this  sort  taken  in  this  cause  really  admissi- 
ble against  Chapman  is  exceedingly  meagre. 

This  is  a  suit  in  equity  in  which  the  plaintiff  has  put  the  de- 
fendant upon  his  answer  under  oath,  and  in  which  the  averments 
of  that  answer,  which  are  responsive  to  the  chaises  in  the  bill, 
must  stand  as  true,  until  overcome  by  the  testimony  of  either  two 
credible  witnesses  or  one  credible  witness  and  strong  corroborat- 
ing circumstances. 

Now  I  do  not  think  the  evidence  taken  for  the  plaintiff  in 
this  cause  tending  to  prove  that  Chapman  had  reasonable  cause, 
on  the  23d  of  December,  1876,  to  believe  that  the  firm  of 
Hutcheon  Bros,  was  insolvent,  and  that  Archibald  Hutcheon 
made  the  sale  to  give  him  a  preference  and  to  evade  the  provi- 
sions of  the  Bankruptcy  Law,  is  so  strong  and  conclusive  as  to 
outweigh  the  positive,  earnest,  emphatic,  reiterated,  sworn  denial 
of  the  charge,  made  by  Chapman  in  his  answer. 

This  holding  of  mine,  however,  does  not  touch  the  real  point 
on  which  the  case  turns,  and  it  is  unnecessary  for  me  to  dwell 
upon  this  part  of  the  case. 

It  is  not  worth  while  to  examine  critically  the  evidence  on  this 
point,  or  to  weigh  it  in  comparison  with  the  averments  and  de- 
nials of  the  answer. 

The  case  really  turns  upon  another  and  quite  different  ques- 
tion. 

Nor  is  this  bill  to  be  treated  as  one  brought  under  the  first 
section  of  chapter  1 1 4  of  the  Code  of  Virginia,  to  set  aside  a  sale 
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as  fraudulent  in  fact,  or  as  a  sale  to  be  considered  pyima  fade 
fraudulent  from  the  fact  that  the  vendor  remained  in  custody  of 
the  goods  sold.  There  is  nothing  in  the  frame  or  allegations  of 
the  bill  to  give  it  such  a  character. 

It  is,  therefore,  not  competent  for  me  to  consider  the  authori- 
ties cited  by  counsel  for  the  plaintiff,  ranging  from  Twyne^B  case 
in  Coke's  Reports  down  to  the  Davis  and  Turner  case  in  4th 
Grattan,  cases  in  which  the  effect  of  the  vendor's  retaining  pos- 
session of  the  goods,  after  sale,  upon  the  validity  of  the  sale,  is 
treated. 

The  bill  in  this  case  is  founded  purely  and  simply  upon  Sec- 
tions 6128  and  5129  of  the  Revised  Statutes  of  the  United 
States,  as  amended  by  Section  11  of  the  act  of  June  22d,  1874. 

Those  sections,  as  amended,  require  that  the  person  receiving 
the  benefit  of  an  assignment  from  an  insolvent  must  not  only 
have  reasonable  cause  to  believe  the  vendor  to  be  insolvent,  but 
must  '^  know"  that  such  assignment  is  made  in  fraud  of  the  pro- 
visions of  the  Bankruptcy  Law.  Under  the  amendment  of  June, 
1874,  a  sale  which  is  an  act  of  bankruptcy  on  the  part  of  the 
insolvent  is  not  void  as  to  the  vendee,  unless  the  vendee  ^' knows" 
that  it  is  made  in  fraud  of  the  provisions  of  the  Bankruptcy  Act. 
ISinffer  v.  Sloan,  12  B.  R.  R.,  208,  and  11  B.  R.  R.,  441 ;  Bnker 
V.  Van  Dyke,  B.  R.  R.,  112,  and  in  11  B.  R.  R.,  308;  and 
BameioeU  v.  Jones,  14  B.  R.  R.,  278. 

Certainly,  therefore,  since  that  amendment  has  been  made  a 
part  of  the  law  of  bankruptcy,  has  it  become  necessary  in  bills 
of  this  sort  to  charge  that  the  person  receiving  the  benefit  of  a 
preference  or  assignment  knew  that  it  was  made  in  fraud  of  the 
provisions  of  the  Bankruptcy  Acts. 

Certainly  it  is  necessary  for  the  plaintiff,  in  his  evidence  taken 
in  support  of  such  a  bill  as  this,  to  prove  that  the  defendant 
knew  that  the  assignment  to  him  was  made  in  fraud  of  the  pro- 
visions of  the  Bankruptcy  Act. 

Both  of  these  prime  essentials  are  wanting  in  this  cause.  The 
bill  does  not  contain  the  material  averment  and  charge  required 
by  the  amending  act  of  June,  1874.  Though  no  advantage  of 
this  omission  was  taken  in  time  by  demurrer,  no  evidence  has 
been  brought  to  prove  that  this  knowledge  existed  on  the  part 
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of  the  defendant,  no  direct  evidence  at  all,  and  no  circumstantial 
evidence  sufficient  to  establish  the  fact. 

Hutcheon  and  Chapman  being  both  foreigners,  knowing  little 
of  our  law,  it  is  not  probable  that  either  the  one  or  the  other  of 
them  had  any  knowledge  of  the  Bankruptcy  Act,  or  suspicion 
that  their  transaction  was  in  fraud  of  its  provisions. 

It  is  true  that  ignorance  of  the  law  excuses  no  one,  but  yet 
when  a  law  in  express  terms  makes  it  necessary  that  a  citizen,  in 
being  passive  party  to  an  act,  shall  know  that  a  law  is  violated 
in  order  that  the  act  shall  be  declared  void,  the  burden  of  proof 
is  thrown  upon  the  party  complainant  in  a  suit  brought  to  set 
aside  such  an  act  to  establish  the  fact  of  knowledge  of  the  vio- 
lation. 

I  will  sign  an  order  dismissing  this  bill. 


United  States  District  Courts  Eastern  District  of  Virginia,  at 

Norfolk,  January,  1877. 

Harmanson,  Assignee,  v.  Bain  &  Bro.* 

1.  Equity  has  jurisdiction  of  a  bill  charging  fraud,  which,  except  in  form 

and  H8  to  the  forum  is  nothing  more  ihtin  an  action  of  indebiiaiui  a»' 
sumpsUj  even  though  the  fraud  charged  is  only  the  constructive  fraud 
contemplated  by  Section  512S  of  the  Revised  SUtutes  of  the  Uoit«d 
States.     (Section  85,  Bankruptcy  Act.) 

2.  If,  however,  the  allegations  of  such  a  bill  be  disproved,  and  the  real^fl- 

vamen  be  found  from  the  evidence  to  have  been  transfers  of  property, 
charged  to  have  been  made  in  violation  of  Section  5128  in  favor  of  sev- 
eral persons  not  parties  to  the  bill,  in  independent  transactions^ 
Heldy  that  the  bill  described  in  1,  cannot  be  treated  as  brought  to  set  aside 
the  said  transfers,  Jiratj  because  it  does  not  pray  for  such  a  thing  in 
terms ;  second,  because  it  has  not  made  all  the  persons  connected  witb 
them  parties  defendant ;  and  third,  because  even  if  it  bad  made  them 
all  parties,  It  would  have  been  multifarious:  £f«M,  therefore,  that tlie 
bill  must  be  dismissed. 

*  This  case  is  also  reported  in  15  N.  B.  R.  R.,  178. 
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8.  Where  an  incorporated  society  which  had  been  a  bank  of  dis>count|  de- 
po(>it,  and  circuhition  in  Virginia,  oenf^cd  its  business  in  1862  in  conse- 
quence of  public  invasion  I  and  in  1865,  after  publishing  that  it  would 
xnuke  settlements  as  far  as  practicHble  by  set-off,  undertook  no  other 
business  than  the  liquidati«»n  of  its  affairs,  in  which  it  was  much  bin* 
dered  by  stay  laws  in  force  until  18G9,  and  where  before  completing  its 
settlements,  it  was  thrown  into  bankruptcy  in  June,  1872, 
Held,  that  the  question  of  its  insolvency  as  against  persons  with  whom  it 
effected  settlements  within  four  months  before  the  bankruptcy,  should 
n<ft  be  considered  as  if  the  society  was  a  trader,  merchant,  or  bank,  but 
with  reference  simply  to  whether  its  liabilies  could  meet  its  assets,  that 
being  the  basis  on  which  all  had  dealt  with  it  for  seven  years. 

4.  Transfers  of  property  are  not  void  under  Section  6128,  where  it  is  proved 
affirmativel}*^  that  the  perscms  who  effected  them  with  the  debtor  had  no 
intention  of  obtaining  a  preference,  or  the  debtor  of  giving  it 

6.  Where  the  deposits  due  from  a  society  which  for  ten  j'ears  had  ceased 
business  as  a  bank  and  ceased  to  receive  deposits,  and  which  for  seven 
years  had  been  in  liquidation,  have  ceased  to  be  deposits  of  money,  and 
become  mere  debts,  and  a  commodity  bought  and  sold  in  the  market 
like  public  stocks,  and  are  not  paid  or  payable  in  money  and  are  only 
available  by  way  of  set-off  in  fnvor  of  debtors  to  the  society, 
Hefdf  that  papers  in  the  form  of  checks  on  these  deposits  are  not  checks, 
because  not  representing  money,  not  payable  at  sight,  and  too  much 
limited  in  negotiability  as  to  the  persons  having  use  for  them,  but  are 
mere  evidences  of  the  assignment  c»f  choses  in  action  in  the  form  of  de- 
posits. 
Held,  also,  that  persons  who  sell  such  papers  in  the  form  of  checks  are  not 
responsible  to  the  assignee  in  bankruptcy  of  the  society  owing  the  de- 
posits, for  the  amounts  stated  in  dollars  on  the  face  of  the  papers  called 
checks. 

6  Upon  a  bill  in  the  District  Court  to  impeach  a  transaction  charged  to  be 
void  under  Section  5128,  that  court,  sitting  in  equity,  is  not  concluded 
by  an  order  of  adjudication,  which  it  has  made  in  involuntary  bank- 
ruptcy, declaring  the  said  transaction  to  have  been  an  act  of  bankruptcy; 
for  the  reason,  that  the  character  of  the  court,  the  evidence,  the  parties 
to  the  proceeding,  and  the  technical  quality  of  the  act  itself,  are  differ- 
ent in  the  two  proceedings. 

In  equity. 

This  case  was  heard  at  Norfolk,  on  the  30th  of  Deoember, 
1876. 

Scarburgh  &  Duffidd  and  James  E.  JBeaih,  of  Norfolk^  for  the 
oomplainamts. 

W.  W.  Crump,  of  Richmond,  and  W.  W,  Old,  of  Norfolk,  for 
the  defendants. 
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The  case  was  decided  on  the  3d  of  January,  1877,  and  an  order 
made  dismissing  the  bill  on  the  20th  of  January. 

The  Portsmouth  Saving  Fund  Society  of  Portsmouth,  Vir- 
ginia, was  a  bank  of  discount,  deposit,  and  circulation,  on  a 
capital  of  $32,000,  for  a  i)eriod  of  some  twenty  years  anterior  to 
1862.  It  was  comj>elled  to  close  its  doors  in  that  year  by  the 
troubles  of  the  country.  Its  cashier,  George  M.  Bain,  Sr.,  now 
dead,  preserved  its  assets  as  best  he  could,  with  care  and  fidelity, 
during  the  period  and  until  the  close  of  the  civil  war.  The  first 
meeting  of  the  directors  of  the  society  after  that  event  was  held 
on  the  11th  of  August,  1865;  but  there  does  not  seem  to  have 
been  any  definite  official  ascertainment  of  the  condition  of  the 
society  until  July  3d,  1866,  when  a  committee,  which  had  been 
appointed  for  the  purpose,  reported  its  assets  to  be  at  par  valua- 
tion, less  an  item  of  profit  and  loss,  $226,700  ;  and  its  liabilities, 
less  its  capital  stock,  including  all  notes  of  circulation  outstand- 
ing, $220,632. 

At  the  resumption  of  its  business  in  August,  1865,  the  assets 
of  the  society  consisted  chiefly  of  notes  which  had  been  dis- 
counted before  1862,  and  which  had  been  lying  overdue  since 
that  period.  Its  liabilities  consisted  chiefly  of  amounts  due  to 
depositors  and  to  the  holders  of  the  notes  of  circulation  ;  the 
amount  of  the  former  being  $183,210.40,  and  the  amount  of  the 
latter  (if  none  of  the  notes  were  lost)  being  about  $36,726.21. 
A  stay  law  was  in  force  in  Virginia,  which  remained  until  Jan- 
uary, 1869.  The  statutes  of  limitation  were  also  in  suspension, 
and  there  was  no  chance  of  making  collections  by  suit. 

In  this  condition  of  things  the  society  did  not  venture  upon  a 
resumption  of  its  regular  business ;  and  its  directors  resolved  to 
open  the  doors  of  the  bank  merely  for  the  liquidation  of  its 
aflairs.  At  their  first  meeting,  held  August  11th,  1865,  they 
*^  ordered  that  the  cashier  receive  the  notes  of  the  institution  and 
checks  for  deposits  in  payment  of  any  debta  due  to  the  institu- 
tion, and  that  the  cashier  give  notice  that  the  persons  indebted  to 
the  institution  can  pay  or  renew  their  notes  as  formerly.'' 

Thus  resuming  operations  only  for  the  purpose  of  liquidation, 
the  business  proceeded  on  that  basis  for  about  seven  years,  until 
the  12th  of  June,  1872.     It  had   but  one  officer,  George  M. 
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Bain,  Sr.,  in  its  place  of  business,  and  part  of  his  time  was  given 
to  other  affairs.  Its  directory  met  but  very  seldom  after  long 
intervals.  No  banking  business  was  done.  No  business  but 
that  of  liquidation  went  on  during  this  period  of  seven  years. 
Except  from  sales  of  real  estate  no  cash  seems  to  have  been  re- 
ceived by  the  society  during  this  period  of  liquidation.  Except 
possibly  as  to  cash  received  from  sales  of  real  estate,  no  notes 
seem  to  have  been  discounted  otherwise  than  in  renewal  or  set- 
tlement of  old  notes  representing  debts  which  originated  before 
1862.  No  cash  was  paid  to  depositors  or  to  holders  of  notes  of 
circulation.  Nor  did  these  two  classes  of  creditors  expect  pay- 
ment in  cash  or  demand  it  at  the  counter  from  the  cashier  of 
the  society.  When  notes  of  circulation  were  presented  to  the 
society,  I  infer  that  they  were  credited  as  deposits.  Interest 
was  credited  to  the  depositors  regularly  each  six  months  during 
the  period  of  liquidation. 

By  June  12th,  1872,  notwithstanding  the  hindrances  of  the 
stay  law,  the  affairs  of  the  society  had  been  liquidated  to  the  ex- 
tent of  about  $200,000.  There  was  still  due  to  the  depositors  at 
that  date  $84,840,  and  there  had  been  paid  and  credited  of  in- 
terest to  the  depositors  $77,476  since  1865. 

This  large  liquidation  had  been  effected  almost  exclusively  by 
the  process  of  set-off.  Persons  indebted  on  notes  to  the  society 
would  purchase  from  depositors  assignments  of  deposits  in  the 
amounts  wanted  by  them.  These  assignments  were  made  in  the 
form  of  checks,  and  were  called  or  miscalled  checks. 

The  society  being  in  liquidation  and  its  deposits  and  notes 
having  become  choses  in  action,  and  commodities  bought  and 
sold  in  market  like  public  stock.  Bain  &  Bro.,  bankers  and 
brokers  of  Portsmouth,  as  well  as  others,  from  time  to  time, 
bought  largely  of  the  deposits,  making  their  heaviest  purchases 
at  par  prices,  and  smaller  ones  at  prices  ranging  from  one  hun- 
dred cents  down  to  eighty  and  sixty  cents.  A  few  small  deposits 
seem  to  have  been  bought  by  them  and  others  at  thirty  cents. 
The  holders  of  the  large  deposits  seem  to  have  had  more  or  less 
confidence  in  the  solvency  of  the  society,  and  held  their  claims 
at  par.  The  holders  of  smaller  deposits  seem  to  have  sold  at 
prices  less  than  par  as  their  needs  or  convenience  induced.  These 
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assignments  of  the  deposits  in  the  form  of  checks  were  never 
treated  as  negotiable  paper  by  being  presented  to  the  society  for 
payment,  and  protested  for  non-payment.  In  fact  they  could 
only  be  used  by  debtors  to  the  society  in  setting  off  their  debts. 

Among  the  deposits  bought  by  Bain  &  Bro.  were  those  of  John 
Nash,  amounting  to  $11,517  ;  of  the  Old  Dominion  Lodge, 
amounting  to  $9000;  of  W.  D.  Whidbee,  amounting  to  $1143; 
and  of  Nathaniel  Owens,  amounting  to  $2125;  these  particular 
deposits  making  a  total  of  $23,785.  They  were  purchasei.1  in 
the  early  part  of  1870.  The  alleged  object  of  Bain  &  Bro.  in 
purchasing  them  was  to  settle  with  them  by  set-off  certain  notes 
due  to  the  society,  to  wit:  a  note  of  Bain  &  Co.,  a  mercantile 
firm,  for  $5000  ;  a  note  of  George  M.  Bain,  Jr.,  for  $4300 ;  and 
two  notes  of  R.  T.  K.  Bain  for  $1461  and  $1466  respectively. 
The  makers  of  these  notes,  with  one  exception,  were  meral)ers  of 
the  banking  house  of  Bain  &  Bro.  The  notes,  for  the  settlement 
of  which  these  deposits  were  purchased,  fell  due  in  August  and 
September  following  the  purchases,  and  were  never  renewed. 
The  directors  of  the  society  after  that  time  ordered  suit  on  all 
notes  not  renewed ;  but  those  of  the  Bains  were  not  sued  upon. 
According  to  the  testimony  of  two  of  the  firm  they  were  not 
sued  upon  because  they  were  considered  by  the  society  and  their 
firm  as  having  been  settled  by  the  deposits  purchased  for  the 
purpose.  But  no  actual  entries  were  made  taking  the  subjects 
of  this  set-off  off  the  books  of  the  society  until  June  4th,  1872. 

At  a  meeting  of  the  directors,  held  on  the  4th  of  June,  1872, 
the  cashier  informed  them  of  a  suit  pending  against  it  on  which 
judgment  might  be  expected,  in  July  proximo.  This  stateoient 
brought  the  directors  face  to  face  with  the  question  whether  or 
not  an  assignment  should  be  made  for  the  protection  of  creditors 
other  than  the  one  who  was  suing  for  judgment;  and  a  commit- 
tee was  appointed  to  examine  into  the  affairs  of  the  society,  with 
instructions  to  report  before  the  1 2th  instant,  to  which  day  the 
directors  adjourned.  The  alleged  object  of  the  committee  was 
to  ascertain  whether  or  not  the  society  was  solvent. 

At  a  meeting  of  the  12th  of  June,  the  majority  of  this  com- 
mittee reported  the  condition  of  the  society  (estimating  each  as- 
set and  liability  at  its  supposed  value  or  amount)  to  be  as  ibl- 
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lows:  assets,  $72,679;  liabilities,  $105,502.  The  liabilities 
included  old  notes  of  circulation  outstanding  to  the  amount  of 
$20,080,  none  of  which  (except  for  $27.50)  have  been  proved  in 
bankruptcy,  and  all  of  which  have  probably  been  lost.  The 
committee  estimated  that  not  more  than  $5000  of  these  notes 
would  ever  come  in  ;  and  therefore  computed  the  actual  value  of 
the  assets  of  the  society  at  $72,679,  and  the  amount  of  liabilities 
at  $90,500.  The  result  disclosed  by  their  report  was  that  the 
society  was  insolvent. 

Before  this  report  was  made,  that  is  to  say,  at  times  between 
the  12th  of  April  and  the  12th  of  June,  1872,  Bain  &  Bro.  had 
assigned  deposits  held  by  them  in  the  society  to  the  amount  of 
$15,307,  executing  their  assignments  in  the  form  of  the  "checks" 
which  have  already  been  referred  to.  Most  of  these  were  made 
to  persons  who  purchased  them  with  a  view  of  making  settle- 
ments with  the  society,  of  debts  due  on  notes ;  and  the  principal 
one  of  them,  for  the  amount  of  $14,449,  dated  on  the  4th  of 
June,  1872,  was  drawn  for  the  purpose,  as  they  allege,  of  clearing 
off  from  the  books  of  the  society,  first  the  several  notes  due  by 
persons  of  their  name  which  have  been  mentioned,  and  also 
balances  due  on  three  notes  of  one  Bilisoly  for  about  $750,  and 
a  note  of  one  Campbell  for  $240 ;  these  latter  being  due  from 
persons  wholly  irresponsible,  and  voluntarily  paid  by  Bain  & 
Bro. 

The  particular  assignments  by  Bain  &  Bro.  of  their  deposits 
in  the  society  to  the  amount  of  $15,307  to  different  persons,  set- 
tled the  following  matters,  which,  as  will  be  seen  if  computed, 
make  up  the  aggregate  of  $15,307.  This  amount  of  money  is 
the  subject  of  the  suit  which  is  now  before  the  court  for  decision. 

A  curtail  and  discount  for  H.  Wilson, $1S  94 

A  note  of  one  Westwood, 29  *27 

A  curtail  and  dis^count  for  .«ome  one  not  remembered,     ...  82  03 

A  note  of  one  Brownley, 10  25 

A  curtail  and  discount  for  H.  Wilson, 18  79 

A  note  of  Bain  <&  Bro.  \y\ng  over  since  1870,  principal  and  in- 
terest,           6518  33 

A  note  of  George  M.  Bain,  Jr.,  lying  over  since   1870,  principal 

and  interest, 4562  80> 

18 
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A  note  of  R.  T.  K.  Bain  lying  over  since  1870,  principal  and  in- 
terest   $1615  87 

A  note  of  R.  T.  K.  Bain,  lying  over  since  1870,  principal  and  in- 
terest,        ,         ,         / 1621  44 

A  balance  due  on  notes  of  J.  A.  Rilisoly,  indorsed  by  J.  A.  Ben- 
son, lying  over  since  1870,  principal  and  interest,    .        .         .     792  90 

A  note  of  J.  B.  Campbell,  principal,  protect,  and  interest,  lying  over 

since  1870, 888  41 

A  check  given  to  take  up  sundry  cash  anterior  memoranda  held 

against  Bain  &  Bro.  by  the  cashier  of  said  society,  .        .         .404  51 

A  check  in  favor  of  G.  M.  Bain,  Jr., 5  52 

A  noce  of  T.  M.  Grant, 196  94 

A  deposit  placed  to  the  credit  of  Mary  J.  McRae,  which  is  still 

there, 50  00 

A  check  in  favor  of  one  Brownley,  .         .         .         .         .         .        20  00 

A  check  in  favor  of  George  L.  Neville, 20  89 

The  four  larger  of  the  notes  just  mentioned  were  the  same 
which  were  referred  to  in  a  previous  part  of  this  statement,  and 
amounted,  principal  and  interest,  to  $13,317.94. 

On  the  same  4th  of  June  the  directors  authorized  a  note  of 
J.  G,  Holladay,  for  the  sum  of  $3000,  to  be  credited  by  a  check 
which  Mr.  Holladay  presented  for  like  amount  drawn  by  Geoi^ 
li.  Neville,  one  of  the  depositors  of  the  society.  They  also  au- 
thorized one  or  two  smaller  transactions  with  other  persons,  of  a 
similar  character,  on  the  same  day. 

Similar  transactions  are  shown  by  the  books  of  account  to 
have  been  had  by  the  society  within  four  months  before  the 
bankruptcy,  on  which  no  suits  have  been  brought,  to  the  amount 
of  $8207.59. 

At  their  meeting  on  the  12th  of  June  the  directors  resolved 
that  a  deed  of  assignment  should  be  made,  and  ordered  that  one 
should  be  executed.  At  the  next,  or  a  subsequent  day,  a  deed 
had  been  prepared  and  executed  by  the  president,  but  it  was 
never  expressly  ratified  by  any  order  of  the  directors,  or  sealed 
with  the  seal  of  the  society,  the  use  of  this  latter  for  that  pur- 
pose being  refused  by  the  cashier,  George  M.  Bain,  Sr.,  now  de- 
ceased. 

On  the  17th  of  June,  1872,  James  G.  Bain,  a  creditor  of  the 
society,  filed  a  petition  in  this  court  against  it  in  involuntaiy 
bankruptcy,  charging  as  an  act  of  bankruptcy  the  transaction  of 
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the  directors  with  J.  G.  Holladay,  which  h«s  been  mentioned. 
On  the  25th  of  September,  1872,  this  creditor  filed  an  amended 
petition,  charging  that  the  execution  of  the  deed  of  assignment 
of  the  12th  of  June  was  an  act  of  bankruptcy*  On  the  >ith  day 
of  November,  1872,  afler  a  hearing  of  the  petition  and  amended 
petition,  the  then  judge  of  this  court  made  an  order  in  the  usual 
terms  of  form  58,  9th  edition  Bump,  page  937,  adjudicating  the 
society  a  bankrupt.  From  this  order  there  was  an  appeal  to  the 
supervisory  jurisdiction  of  the  Circuit  Court.  On  the  11th  of 
October,  1873,  the  Circuit  Court  affirmed  the  order  of  the  Dis- 
trict Court  in  an  order  reciting  the  transaction  with  J.  6.  Holla- 
day  as  an  act  of  bankruptcy-  Thjs  order  was  suspended  after- 
wards by  that  court  on  a  petition  for  review,  and  a  rehearing 
granted.  But  on  tlie  9th  of  April,  1874,  after  the  rehearing,  that 
court  made  an  order  renewing  its  order  of  October,  1873.  The 
usual  proceedings  in  bankruptcy  were  accordingly  afterwards 
had  in  this  court,  and  L.  Harmanson  became  assignee  of  the  as- 
sets of  this  bankrupt. 

On  the  26th  July,  187^,  the  assignee  filed  his  bill  in  this 
court  against  Bain  &  Bro.,as  a  firm,  fer  the  recovery  of  $1^,307, 
charged  to  have  been  paid  to  them  by  the  society  on  their  checks 
drawn  within  four  months  before  the  17th  June,  1872.  The 
bill  makes  the  proceedings  and  papers  in  bankruptcy  part  of  the 
record,  and,  after  sundry  formal  recitals  and  allegations,  charges 
that  the  Portsmouth  Saving  Fund  Society  being  insolvent  and 
in  contemplation  of  insolvency,  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy,  with  a  view  to  giving  pref- 
erences to  Bain  &  Bro.,  who  then  had  a  large  claim  against  the 
society  for  deposits,  made  certain  payments,aggregating  $15,307, 
on  certain  several  days,  in  certain  several  sums  stated,  on ''  checks  " 
of  the  said  Bain  &  Bro.,  who  were  the  persons  xieceiving  the  said 
payments  and  to  be  benefited  by  them,  they  having  reasonable 
cause  to  believe  the  said  society  to  be  then  insolvent,  and  know- 
ing and  having  reasonable  cause  to  believe  that  the  said  pay- 
ments were  made  in  fraud  of  the  provisions  of  the  Bankruptcy 
Act  of  the  United  States ;  and  the  bill  further  charges  that  the 
said  payments  are  void,  and  that  the  plaintiff  is  entitled  to  re- 
cover of  the  said  Bain  &  Bro.  the  said  sum  of  $15,307.   The  bill 
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makes  no  other  person  defendant  than  Bain  &  Bro.  It  prays 
that  they  may  be  required  to  pay  to  the  plaintiff  the  said  several 
sums  of  money,  amounting  to  $15,307. 

There  is  no  allegation  in  the  bill  that  the  ^^ checks'^  sued  upon 
were  paid  to  Bain  &  Bro.  in  anything  else  than  money.  There 
is  in  the  bill  no  description  or  mention  of  or  allusion  to  the  prop- 
erty which  passed  from  the  society  in  settlement  of  the  "checks" 
of  Bain  &  Bro. 

The  answer  denies  that  the  society  made  to  the  defendant  or 
any  of  them  the  payments  or  any  of  them  in  the  bill  mentioned, 
and  denies  that  the  defendants  or  any  of  them  received  or  were 
benefited  by  any  such  alleged  payments.  It  admits  that  the 
"  checks  "  spoken  of  were  drawn  and  signed  by  the  defendants, 
but  denies  that  any  payments  were  made  to  them  on  account  of 
the  said  *'  checks."  There  was  also  a  demurrer  to  the  bill,  the 
ground  of  demurrer  being  that,  on  the  case  stated  by  the  bill, 
the  plaintiff  had  full  and  complete  remedy  at  law,  and  a  court  of 
chancery  had  no  jurisdiction. 

HUGHES,  J. — I  am  to  consider  this  bill,  first,  as  to  its  tech- 
nical character  and  suflSciency,  and  second,  as  to  the  merits  of 
the  case  presented  by  it. 

1.  When  the  argument  was  heard  on  the  demurrer,  neither 
the  court  nor  the  counsel  for  either  party  to  the  cause  knew  the 
facts  as  they  have  been  disclosed  by  the  evidence  since  taken. 
The  court  was  wholly  ignorant  of  those  facts. 

The  case,  considered  on  the  demurrer,  was  that  of  checks 
drawn  by  a  depositor  on  a  bank  charged  to  have  been  at  the 
time  insolvent,  which  checks  the  bill  alleged  to  have  been  paid 
to  the  drawers  of  them,  and  to  have  been  drawn  and  paid  under 
circumstances  of  knowledge  and  collusion,  which,  by  Section  35th 
(5128)  of  the  Bankruptcy  statute,  made  them  void  and  fraudu- 
lent. The  bill  prayed  that  the  drawers  of  the  checks.  Bain  A 
Bro.,  who  were  charged  to  have  received  the  benefit  of  the  pref- 
erential payments,  might  be  decreed  to  repay  the  money  received 
by  them  on  the  checks. 

The  bill  was,  except  in  form,  nothing  more  nor  less  than  an 
action  of  indebitaiua  assumpsit  for  money  of  the  society  had  and 
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received  by  the  defendant,  and  the  only  question  presented  by 
the  demurrer  was,  whether  a  bill  of  the  sort  would  lie,  where  the 
only  ground  on  which  the  equitable  jurisdiction  could  be  founded 
was  confessedly  the  allegation  of  constructive  fraud  under  the  35th 
section  of  the  Bankruptcy  Act,  no  actual  fraud  being  pretended. 

If  it  had  been  a  case  of  first  impression,  I  should  have  unhesi- 
tatingly decided  in  favor  of  the  demurrer,  but  the  authorities 
were  numerous  in  asserting  that  constructive  fraud  was  sufficient 
j>er  86  to  support  the  equitable  jurisdiction,  and  I  felt  constrained 
to  overrule  the  demurrer. 

But  the  evidence  taken  upon  the  issues  joine<l  in  the  bill  and 
answer  has  most  surprisingly  changed  the  aspect  of  the  case. 

The  bill  is  founded  upon  papers  which  it  calls  checks,  and 
which  it  treats  as  representatives  of  money.  But  these  papers 
were  not  checks  except  in  form.  A  check  is  a  draft  for  the  pay- 
ment of  money  drawn  against  deposits  of  money  on  a  bank  or 
a  banker  doing  a  banking  business,  payable  at  the  instant  of  pres- 
entation in  money,  to  any  bearer,  if  made  payable  to  bearer,  or 
or  to  any  holder  by  order,  if  made  payable  to  order.  Its  two 
essential  qualities  are,  being  a  representative  of  money,  and  hav- 
ing mercantile  or  unlimited  negotiability.  It  would  be  prepos- 
terous to  pretend  that  the  checks  named  in  this  bill  were  payable 
in  money,  or  that  there  were  any  deposits  of  money  to  meet  them. 
And  they  were  not  mercantile  paper  with  unlimited  negotiability 
|>ayable  to  any  holder,  because  very  few  could  hold  them,  namely, 
the  few  who  were  debtors  to  the  bank,  and  in  position  to  avail  of 
them  in  the  way  of  set-oflf.  Nor  were  these  papers  called  checks 
representatives  of  cash  money  in  any  sense.  Nor  were  they  drawn 
against  a  bank,  but  only  against  a  corporation,  in  slow,  tedious 
liquidation,  which  had  ceased  to  be  a  bank  for  ten  years.  They 
were  but  the  mere  evidences  of  assignment  by  their  drawers  of 
choses  in  action  in  the  form  of  deposits,  which  deposits  were  not 
payable  in  money. 

The  better  opinion  now  obtaining  is,  that  even  a  mercantile 
check  on  a  vital  bank,  passes  the  title  to  its  bearer  by  assignment, 
before  presentation  for  payment  and  at  the  time  of  delivery ; 
giving  him  the  right  to  sue  the  bank  for  the  money  covered  by 
the  check  from  the  time  of  bis  receiving  it,  though,  in  passing 


198  Harm  ANSON  v.  Bain. 


Opinion  of  the  court. 


from  hand  to  hand  it  might  get  back,  before  presentation  for 
paynient,  to  the  drawer  himself  See  Morse  on  Banks  and  Bank- 
ing, pages  465  to  474,  and  the  numerous  cases  there  cited.  Every 
check,  therefore — every  draft  that  is  a  check  in  fact  as  well  as 
form — may  now  be  considered  as  an  assignment  before  presenta- 
tion for  payment;  of  course  it  is  after  presentation.  Certainly  it 
cannot  be  contended  that  a  paper  which  is  merely  in  the  form  of 
a  check,  not  mercantile,  narrowly  limited  in  n^otiability,  not 
drawn  on  a  bank  or  banker,  not  payable  in  money,  has  any  other 
value  than  as  the  evidence  of  an  assignment  of  a  chose  in 
action. 

The  checks,  therefore,  so  called  by  this  bill,  were  but  assign- 
ments. And  I  do  not  suppose  that  it  will  be  pretended  that  a 
person  who  assigns,  without  guarantee,  a  chose  in  action  which 
has  become  a  commodity  in  the  market,  like  public  stocks,  or 
government  bonds,  at  its  market  value,  the  public  and  all  parties 
to  it  knowing  the  condition  of  the  commodity,  becomes  resjion- 
sible  to  any  one  for  the  face  value  of  the  chose  in  action  sold. 
Yet  that  is  the  claim  on  which  this  bill  is  based,  made  of  oourse 
when  the  counsel  thought  these  were  mercantile  checks  for  money 
in  fact. 

The  case,  therefore,  in  the  light  of  the  evidence  before  me,  pre- 
sents an  aspect  wholly  diflFereut  from  that  which  it  presented  at 
the  hearing  of  the  demurrer,  and  which  the  eminent  counsel  who 
drew  the  bill  supposed  that  it  wore. 

The  Portsmouth  Saving  Fund  Society,  which  was  assumed  by 
the  bill  to  have  been  a  bank  of  discount  and  deposit,  doing  hm- 
ness  as  such  up  to  the  time  of  the  filing  of  the  petition  against  it 
in  bankruptcy,  turns  out  to  have  long  before  suspended  its  regular 
business,  and  to  have  been  doing  nothing  else  than  liquidating  ite 
old  business  for  seven  years  before  that  event,  by  the  process  of 
set-off. 

The  checks  mentioned  by  the  bill  as  drawn  by  the  defendants, 
turn  out  not  to  have  been  checks  except  in  form ;  and  to  have 
never  been  received,  held,  or  presented  for  payment  as  bankable, 
protestable,  negotiable  paper ;  but  to  have  been  in  legal  effect,  in 
fact,  and  in  the  minds  of  the  receivers  of  them,  the  holders  of 
them,  and  the  society  against  which  they  were  drawn,  nothing 
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more  than  evidences  of  the  assignment  of  claims  against  the 
society  to  those  who  received  them,  by  those  who  drew  them. 

The  payments  of  money  charged  in  the  bill  to  have  been  made 
by  the  society  to  the  defendants  on  these  miscalled  "  checks," 
turn  out  to  be  wholly  imaginary  and  theoretical ;  no  cash  having 
actually  been  paid  in  consequence  of  them ;  the  so-called  checks 
having  been  used  as  mere  vouchers  to  serve  as  the  basis  for  va- 
rious entries  in  the  books  of  the  society. 

The  theory  and  allegations  of  the  bill  have  thus  been  wholly 
contradicted  by  the  evidence.  The  probata  have  entirely  refuted 
the  cUlegaia,  and  the  suit  considered  as  an  action  against  Bain  & 
Bro.,  for  money  of  the  society  had  and  received  by  them,  has  failed 
and  must  fall.  No  money  was  paid  by  the  society  on  the  checks ; 
none  was  received  from  the  society  by  the  defendants ;  nothing 
at  all  passed  from  the  society  to  Bain  &  Bro.,  in  their  own  right 
and  for  their  own  benefit,  as  charged  by  the  bill ;  and,  in  their 
own  right  as  a  firm,  they  had  no  interest  in  any  transaction  of 
the  society  in  and  about  the  checks  after  they  had  passed  from 
the  defendants.  Bain  &  Bro.  simply  held  choses  in  action  against 
the  bank.  For  seven  years  these  deposits  had  been  an  article  of 
mer<*handise  in  Portsmouth.  As  such  they  were  sold  and  assigned 
by  Bain  &  Bro.,  by  the  instrumentality  of  checks,  or  orders,  or 
bills  of  sale,  as  the  usage  authorized.  And  Bain  &  Bro.  had  the 
legal  right  to  sell  those  choses  in  action  in  the  market  for  what 
could  be  got,  without  any  reference  to  the  bankruptcy  of  the 
society  whatever,  up  to  and  even  after  the  filing  of  the  petition 
in  bankruptcy.  The  act  of  Bain  &  Bro.  in  selling  their  claims 
for  the  market  price,  up  to  the  day  of  the  petition,  and  in  evi- 
dencing their  sales  by  drawing  checks  and  delivering  them  to  the 
purchasers,  was  in  itself  legal,  and  could  not  of  itself  subject  them 
to  any  liability  for  what  the  purchasers  might  do  in  their  own 
subsequent  negotiations  with  the  society.  Bain  &  Bro.'s  transac- 
tions, as  assignors  of  their  own  right,  title,  and  interest  in  the  de- 
posits, ended  with  the  drawing  and  delivery  of  the  checks.  In 
their  own  right  they  received  nothing  from  the  society.  And 
therefore  the  bill  cannot  be  sustained,  assuming  that  it  made  no 
one  defendant  but  the  firm  of  Bain  &  Bro. 

But  it  so  happens  that  the  firm  of  Bain  &  Bro.  was  composed 
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of  several  membeii5,  some  of  whom  were  identical  with  some  of 
the  men  whose  notes  were  taken  up  by  them.  George  M.  Bain, 
Jr.,  one  of  the  members  of  Bain  &  Co.,  the  note  of  which  latter 
firm  was  taken  up,  was  a  partner  of  Bain  &  Bro.  His  individ- 
ual note  was  also  one  of  those  taken  up.  R.  T.  K.  Bain,  whose 
two  notes  were  taken  up,  was  a  partner.  But  David  A.  Bain, 
deceased  member  of  the  firm  of  Bain  &  Co.,  or  his  representative, 
was  not  a  partner.  And  James  G.  Bain  and  Thomas  A.  Bain, 
no  note  of  either  of  whom  was  taken  up,  were  partners.  Thus, 
neither  all  the  Bains  whose  notes  were  taken  up  were  partners  in 
Bain  &  Bro.,  nor  were  the  notes  taken  up  notes  of  all  members 
of  the  firm.  Bain  &  Bro.,  therefore,  the  defendants  in  this  bill, 
are  not  identical  with  those  Bains  who  received  benefit  from  the 
transactions  which  were  made  the  subject  of  formal  entries  in  the 
books  of  the  society  on  June  4th,  1872;  and  the  allegation  of  the 
bill  in  that  particular,  also,  is  disproved. 

As  to  partieSf  therefore,  I  do  not  see  how  the  bill  can,  by  con- 
struction, be  so  enlarged  in  its  scope  as  to  be  treated  as  a  bill 
brought  under  Section  35  for  the  property ^  or  its  valuer  transferred 
in  violation  of  its  provisions  on  the  4th  June,  1872,  that  property 
being  the  notes  held  by  the  bank  of  Bain  &  Co.,  George  M.  Bain, 
R.  T.  K.  Bain,  and  others,  and  delivered  on  that  day  by  the 
society  to  Bain  &  Bro.,  as  agents  or  trustees  of  the  several  makers. 
Generally  the  prayer  for  general  relief  in  a  bill  has  great  apti- 
tudes; but  the  india-rubber  properties  of  the  prayer  for  general 
relief  in  this  bill  are  inadequate  to  give  it  such  a  scope. 

Nor  does  the  difficulty  stop  here.  The  curtails  and  discounts 
made  for  H.  Wilson,  the  Westwood  note,  the  Brownley  notes, 
the  Bilisoly  notes,  and  the  Campbell  note  were  part  of  the  prop- 
erty transferred  in  like  manner  with  the  notes  of  the  Bains;  and 
these  several  persons  who  all  received  the  benefit  of  the  transfers 
are  in  no  manner  parties  to  the  bill ;  nor  is  Mrs.  Mary  J.  McRae. 
And  even  if  they  were  parties,  as  they  should  be,  if  the  bill  were 
drawn  to  embrace  the  parties  to  all  the  checks,  the  payment  of 
which  is  complained  of  in  the  bill,  it  would  be  hopelessly  mul- 
tifarious. Considered,  therefore,  with  reference  to  the  recovery 
authorized  by  Section  35,  the  bill  is  incurably  defective  in  respect 
to  parties  defendant^  in  failing  to  bring  them  before  the  court. 
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As  to  subject-matter,  the  bill  does  not  pray  that  the  trans- 
fers of  the  notes  and  credits  which  have  been  described  may  be 
decreed  to  be  void,  and  does  not  seek  the  recovery  of  this  prop- 
erty or  its  value,  either  in  its  language,  or  its  intendment,  or  in 
any  passible  construction  that  can  be  given  to  it.  Even,  there- 
fore, if  all  the  parties  to  the  transfers  of  property  which,  or  its 
value,  the  bill  ought  to  have  sought  to  recover  back,  had  been 
brought  before  the  court  by  the  bill,  and  the  bill  had  not  become 
fatally  multifarious  thereby,  still  it  would  be  defective  in  not 
praying  in  terms  for  the  recovery  of  the  property  which  was  trans- 
ferred; or,  failing  that,  in  not  in  terms  alleging  its  value,  and  in 
terms  praying  the  recovery  of  that  value. 

I  have  examined  all  the  cases  of  suits  founded  upon  the  3oth 
section  of  the  Bankruptcy  Act,  which  have  as  yet  been  reported 
as  decided  by  the  Supreme  Court  of  the  United  States ;  and  with 
only  two  exceptions,  in  which  there  was  plainly  no  necessity  for 
its  so  being,  the  proceeding  was  by  bill  and  brought  in  equity, 
because  the  bills  all  prayed  the  court  to  set  aside  the  tninsfers  or 
payments  they  complained  of  as  void,  and  it  was  necessary  to 
make  all  the  persons  connected  with  the  transactions,  parties 
to  the  proceedings.  These  cases  are :  Too/  v.  Martin,  13  Wall., 
41  ;  Traders^  Bank  v.  Campbell,  14  Wall.,  87 ;  Tiffany  v.  Lucas, 
15  Wall.,  410;  Buchanan  v.  Smith,  16  Wall.,  277;  Wager  v. 
Hall,  16  Wall.,  584;  Allen  v.  Massey,  17  Wall.,  352;  Wilson  v. 
City  Bank,  17  Wall.,  473;  Bartholow  v.  Bean,  18  Wall.,  635; 
Cook  V.  Tullis,  18  Wall.,  332;  Tiffany  v.  Boatman's  InL,  18 
Wall.,  376 ;  Mays  v.  Fritton,  20  Wall.,  414 ;  Bayley  v.  Glover, 
21  Wall,  342;  Clark  v.  Men,  21  Wall.,  360;  Michaels  x.Post, 
21  Wall.,  398  ;  Watkins  v.  Taylor,  21  Wall.,  378  ;  Burnhisel  v. 
Firman,  22  Wall.,  170;  Amsinck  y,Bean,22  Wall,  395;  Saw- 
yer V.  Turpin,  1  Otto,  114.  One  of  the  points  decided  in  Smith 
V.  Mason,  14  Wall.,  419,  is,  that  as  strangers  to  a  bankruptcy 
proceeding  could  not  properly  be  affected  by  the  summary  pro- 
cess used  in  a  bankruptcy  court,  and  yet  are  necessary  parties 
where  it  is  sought  to  set  aside  transactions  under  the  35th  section^ 
in  which  they  have  participated,  plenary  proceedings  must  be 
brought  for  that  purpose  in  the  district  or  circuit  court,  or  other 
court  of  terms.     I  am  bound,  therefore,  in  view  of  all  these  con- 
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sideratioDs,  to  hold  that  on  the  principles  of  pleadin*^,  and  the 
law  and  evidence  of  this  case,  the  bill  is,  in  its  form  and  scope, 
on  the  issue  joined,  fatally  defective,  and  must  be  dismissed. 

2.  I  think  it  proper,  however,  though  technically  unneces- 
sary, to  pass  also  upon  the  case  presented,  with  reference  to  its 
merits.  I  shall  suppose  the  case  to  stand  upon  the  transactious 
represented  by  the  check  for  $14,499,  dated  on  the  4th  of  June, 
1872,  which  was  used  to  take  up  the  four  notes  of  several  of  the 
Bains,  which  have  been  mentioned,  to  pay  oflF  balances  on  three 
notes  of  Bilisoly,  and  to  take  up  the  not€  of  J.  B.  Campl)ell. 
The  taking  up  of  these  four  last-named  notes,  which  were  debts 
of  persons  wholly  irresponsible,  and  which  were  worth  nothing 
to  the  society  in  strict  right,  and  which  were  voluntarily  paid  by 
some  one  or  more  of  the  Bains,  was  an  unqualified  benefit  to  the 
society,  cannot  be  complained  of,  could  not  have  worked  a  prefer- 
ence as  ao^ainst  the  creditors  of  the  society,  and  may  as  well  be 
dismissed  from  consideration,  and  I  do  dismiss  them. 

The  notes  of  the  Bains  which  they  were  allowed  to  take  up  in 
the  same  transaction,  and  which  aggregated  in  principal  and 
interest  $13,317.94,  were  worth  dollar  for  dollar;  and  the  ques- 
tion on  the  merits  of  the  case  is,  whether  or  not,  under  the  cir- 
cumstances under  which  they  were  taken  up,  the  transaction  was 
void  under  the  provisions  of  the  35th  section  of  the  Bankruptcj' 
Act,  Section  5128  of  the  Revised  Statutes. 

I  am  confront^  in  the  consideration  of  this  question  by  the 
orders  of  the  bankruptcy  courts,  adjudicating  the  Portsmouth 
Saving  Fund  Society  a  bankrupt,  the  order  in  bankruptcy  of  the 
Circuit  Court  having  expressly  recited  the  transaction  of  the  so- 
ciety with  J.  G.  Holladay  as  an  act  of  bankruptcy,  and  that  trans- 
action having  been  had  on  the  4th  of  June,  1872,  the  same  day 
on  which  the  check  of  Bain  &  Bro.,  for  $14,499,  was  used  for 
taking  up  the  notes  which  have  been  described. 

The  bankruptcy  courts,  however,  acted  on  a  more  or  less  tech- 
nical view  of  the  case,  and  on  a  very  limited  presentation  of 
facts  compared  with  the  thorough  development  of  them  which 
now  enlightens  this  court.  The  parties  l>enefited  by  the  trans- 
action were  not  before  the  courts  of  bankruptcy.  The  case  is 
now  before  a  court  of  equity,  which  considers  every  transaction 
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in  the  light  of  its  merite  more  than  its  technical  features,  and 
which  renders  its  decrees  in  accordance  with  the  dicbites  of  suh- 
stantial  equity  and  justice.  No  actual  fraud  is  pretended.  The 
case  is  confessedly  one  of  constructive  fraud,  and  is  heard  in  a 
court  that  will  not  subordinate  the  ends  of  justice  to  merely  tech- 
nical considerations.  I  do  not  consider  myself  precluded,  there- 
fore, by  the  orders  of  the  courts  of  bankruptcy  referred  to,  from 
considering  and  deciding  this  case  with  respect  to  its  merits  and 
irrespectively  of  the  orders  which  were  made  by  those  courts. 

In  order  that  the  transfer  of  the  notes  of  the  Bains,  which  are 
under  consideration,  should  be  void  under  Section  35  of  the 
Bankruptcy  Act,  5128  of  the  Revised  Statutes,  certain  facts  must 
coexist. 

1.  The  society  must  have  been  insolvent  within  four  months 
before  the  petition  in  bankruptcy  was  filed  on  17th  of  June,  1872. 

2.  The  transfer  must  have  effected  a  preference,  and  have  been 
made  for  the  purpose  of  so  doing, 

S.  The  persons  receiving  benefit  by  the  preference  must  have 
had  reasonable  cause  to  believe  the  insolvency  of  the  society. 

4.  And  also  to  know  that  the  object  of  the  transfer  was  to 
give  them  a  preference.  Toof  v.  Martin,  13  Wall.,  40;  Clark 
V.  Islen,  21  Wall.,  360,  and  Mays  v.  Ft-Ut&n,  20  Wall.,  414. 

T  shall  examine  the  case  only  with  reference  to  the  sooiety^s 
knowledge  of  its  insolvency y  and  to  the  question  whether  the  trans- 
action of  4th  June,  1872,  was  made  for  the  purpose  of  securing  a 
preference  for  the  Bains,     The  other  points  are  concedeil. 

The  term  insolvency  is  not  always  used  in  the  same  sense.  It 
is  sometimes  employed  to  denote  the  insuflSciency  of  the  entire 
property  and  assets  of  an  individual  to  pay  his  debts.  This  is 
its  general  and  popular  meaning.  Toof  v.  Martin,  12  Wall.,  40. 
This  is  the  sense  in  which  the  term  insolvency  is  used  when 
applied  to  persons  who  are  not  traders,  and  are  not  engaged  in 
mercantile,  banking,  and  financial  pursuits,  carried  on  principally 
by  the  means  of  negotiable  paper.  As  to  persons  engaged  in 
pursuits  carried  on  by  the  use  of  such  instruments,  the  term  in- 
solvency means  an  inability  to  pay  off  or  take  up  that  sort  of 
paper  in  the  ordinary  course  of  business. 

Now  this  society  of  Portsmouth  had  long  ceased  to  be  engaged 
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in  the  latter  sort  of  business;  and  for  seven  years  preceding  the 
filing  of  the  petition  in  bankruptcy  against  it,  had  been  engaged 
in  the  sole  business  of  liquidating  its  affairs.  Whether  it  w:is 
insolvent,  therefore,  was  simply  a  question  whether  its  assets 
could  be  so  managed  as  to  liquidate  its  debts.  All  persons  had 
been  dealing  with  it  for  seven  years  on  that  basis;  and  as 
against  any  of  those  persons  it  would  be  grossly  unjust  to  treat 
the  question  of  the  society's  insolvency  upon  any  other  basis  of 
inquiry. 

The  orders  in  the  courts  of  bankruptcy  against  it  were  based 
on  the  belief  of  those  courts  that  up  to  June  17th,  1872,  it  was 
a  bank  engaged  in  the  business  of  banking,  whose  solvency  was 
to  be  determined  by  the  inquiry  whether  it  was  paying  over  its 
counter  all  obligations  to  depositors  and  note-holders  as  they  were 
presented.  The  evidence  which  has  now  been  taken  in  this  cause 
shows  that  the  courts  of  bankruptcy  were  misinformed  on  that 
head.  The  society  had  not  been  a  bank  carrying  on  the  busines 
of  banking  since  1862, 

Whether  the  society  was  insolvent,  therefore,  in  the  sense 
stated  by  the  Supreme  Court  as  above,  was  a  question  which 
must  be  admitted  to  have  been  undetermined  up  to  the  12th 
June,  1872,  when  the  committee,  which  eight  days  before  had 
been  appointed  to  look  into  its  affairs,  and  to  report  with  refer- 
ence to  this  very  question  of  doubt,  made  their  report.  It  is  the 
bankrupt  who  must  know  his  insolvency.  Up  to  that  time  it 
had  been  a  mooted  question,  even  among  the  oflRcers  and  directors 
of  the  society,  whether  the  corporation  would  be  able  to  pay  it- 
self out  of  debt. 

The  committee  which  was  commissioned  to  thoroughly  investi- 
gate, inquire  into,  and  report  upon  the  question  of  insolvency, 
was  appointed  on  the  4th  June,  1872,  the  date  of  the  transfer  of 
the  four  notes  of  the  Bains  on  the  check  of  Bain  &  Bro.,  which 
is  now  under  consideration,  and,  of  course,  had  not  then  reported. 
The  society,  therefore,  did  not  then  know  its  insolvency ;  and  the 
next  and  the  vital  inquiry  is,  whether  the  transaction  of  June 
4th,  1872,  was  made /or  the  purpose,  on  the  part  of  the  society, 
of  giving  a  preference  to  those  Bains  who  owed  the  notes. 

It  is  in  evidence  that  the  notes  of  the  Bains  had  been  consid- 
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ered  as  settled  by  the  large  deposits  bought  for  the  purpose, 
which  had  stood  as  an  offset  against  them  to  the  credit  of  Bain 
&  Bro.  since  as  early  as  the  summer  of  1870.  These  deposits 
had  been  bought  and  placed  to  their  credit  for  the  purpose,  and 
the  notes  had  been  left  with  the  cashier,  who,  being  the  father  of 
its  members,  possessed  the  unqualified  confidence  of  the  firm,  in 
pursuance  of  the  standing  resolution  of  the  board  which  had  l)een 
in  force  since  1865,  and  which  had  somewhat  the  effect  of  a  con- 
tract of  the  society  with  its  customers,  "  that  the  cashier  should 
receive  the  notes  of  the  institution  and  checks  for  deposits  in  pay- 
ment of  any  debts  due  the  institution."     This  resolution  was 

m 

general,  had  been  acted  upon  by  the  society,  and  not  only  by  the 
Bains,  but  by  nearly  all  the  debtors  of  the  society,  and  was  still 
in  force  on  June  4th,  1872. 

Inasmuch,  therefore,  as  the  transaction  had  really  been  made 
in  1870,  when  no  intention  of  giving  or  procuring  a  preference 
could  have  been  entertained,  the  motive  existing  at  that  time 
was  the  real  motive  of  the  transaction,  and  gives  interpretation 
to  what  was  done  on  June  4th,  1872,  both  as  to  the  society  and 
as  to  the  Bains. 

It  is  also  proved  in  evidence  that  the  final  entries  which  were 
made  on  the  4th  of  June,  1872,  were  made  in  consequence  of 
the  committee  having  been  raised  that  day,  and  that  they  were 
made  for  the  purpose,  on  the  part  of  the  cashier  of  the  society, 
of  placing  the  books  of  the  society  in  a  condition,  cleared  of  all 
closed  transactions,  to  show  the  real  status  of  its  affairs,  so  that 
the  committee  would  have  to  consider  only  unsettled  affairs  af- 
fecting the  question  of  its  solvency  or  insolvency. 

Finally,  the  idea  and  motive  of  giving  or  securing  a  prefer- 
ence is  negatived  by  the  fact  that  part  of  the  especial  transaction 
under  consideration  was  the  voluntary  settlement  by  Bain  & 
Bro.  of  four  debts  due  from  Bilisoly  and  Campbell,  aggregat- 
ing about  $1000,  which  were  worthless  to  the  society,  and  a>uld 
never  have  been  collected  from  the  persons  owing  them,  the  gra- 
tuitous settlement  of  them  showing  that  a  preference  was  not  in 
the  mind  or  motive  of  Bain  &  Bro.  or  of  the  society. 

The  circumstances  of  the  case  all  go  to  show  the  truth  of  the 
evidence  I  have  mentioned.   Instead  of  proving  an  intent  to  give 
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or  obtain  a  preference,  the  evidence  really  proves  that  uo  such 
an  intent  existed.  The  transaction  simply  conferred  upon  the 
Bains  a  privilege  that  had  been  conceded  to  and  had  been  enjoyed 
by  debtors  owing  obligations  to  the  extent  of  $200,000  to  the 
society.  For  the  society  to  have  refused  to  make  the  transac- 
tion would  have  been  to  give  all  of  those  debtors  a  preference 
over  the  Bains.  The  allowance  of  the  transaction  by  the  society, 
so  far  from  giving  the  Bains  a  preference,  was  simply  allowing 
them  the  same  benefit  that  had  been  allowed  others  to  ten  or 
twenty  times  the  amount. 

A  recovery  in  this  suit  against  Bain  &  Bro.,  after  omitting  to 
bring  suits  for  other  transactions  of  like  character  which  were 
made  within  four  months  of  the  bankruptcy,  to  the  amount  of 
$8207,  would  work  a  preference  in  favor  of  the  persons  bene- 
fited by  these  last-named  transactions,  and  a  discrimination 
against  Bain  &  Bro.,  so  that  a  suit  brought  to  set  aside  a  pref- 
erence would  itself,  if  successful,  work  a  preference  against  these 
defendants  of  the  very  character  which  it  seeks  to  condemn. 

The  evidence  in  the  case  proves  that  the  intent  and  purpose 
of  the  transaction  of  the  4th  June,  1872,  was  not  to  give  or  ob- 
tain a  preference,  but  was  other  than  that,  and  fair,  honest,  and 
legitimate  on  the  part  of  the  society  and  the  defendants  in  this 
cause.  The  transaction  had  really  been  concluded,  except  in 
form,  two  years  before,  when  no  design  of  giving  or  obtaining  a 
preference,  in  evasion  of  the  Bankruptcy  Law,  could  have  been 
entertained,  and  it  was  had  in  pursuance  of  an  honest  contract  or 
understanding  which  the  society* had  made  with  its  customers, 
which  its  venerable  cashier  had  uprightly  fulfilled  with  all  who 
complied  with  its  terms,  and  which  was  in  full  force  on  4th  June, 
1872. 

A  court  of  equity  will  not,  for  the  sake  of  nmking  out  a  case 
of  constructive  fraud,  disregard  honest  intentions,  which  are 
proved,  and  cast  about  ingeniously  to  find  dishonest  ones,  which 
can  only  be  inferred.  I  disdain  such  an  office  in  this  case,  and 
upon  the  merits  decide  that  the  bill  must  be  dismissed. 
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United  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Nojifolk. 

Harmanson,  Assignee  of  The  Portsmouth  Saving  Fund 

Society,  v.  Samuel  M.  Wilson  et  als. 

The  Act  of  Aspembly  of  Virginia,  allowing  an  abatement  of  interest  which 
accrued  during  the  late  civil  war,  docs  not  contravene  the  clause  of  the 
national  Constitution  which  forbids  the  States  from  passing  laws  im- 
pairing the  obligation  of  contracts,  this  State  having  always  and  con- 
tinuously reserved  the  discretion  to  juries  of  allowing  or  disallowing 
interest,  interest  not  being  a  subject  of  common  law  right,  but  of  legis- 
lative permission. 

Bill  of  foreclosure  in  equity. 

This  bill  is  brought  to  subject  certain  real  estate  of  the  defend- 
ant, Wilson,  to  the  payment  of  two  notes  held  against  hirn  by 
the  assignee  of  the  Portsmouth  Saving  Fund  Society,  now  in 
bankruptcy,  secured  by  deed  of  trust. 

One  of  the  two  notes  is  for  the  sum  of  $3460,  dated  February 
4th,  1862,  which  was  given  in  renewal  of  other  notes  which 
commenced  before  April,  1861.  The  other  note,  given  in  like 
manner  for  notes  beginning  before  April,  1861,  is  for  the  sum  of 
$2990,  and  is  dated  on  the  29th  Novemlier,  1870. 

The  defendant,  Wilson,  makes  no  opposition  to  the  prayer  of 
the  bill,  except  that  he  claims  that  interest  be  not  charged  against 
him  for  the  period  of  the  late  civil  war.  The  fact  that  the  last 
Dote  was  given  in  1870  does  not  conclude  the  maker  of  it  from 
claiming  an  abatement  of  war  interest,  a  statute  of  Virginia 
(Code  of  1873,  ch.  139,  Section  7,  page  982)  allowing  such  abate- 
ment, even  after  judgments  have  been  rendered,  upon  motion  in 
the  courts  rendering  them. 

The  question  of  the  abatement  of  interest  was  argtied  by  James 
E.  Heath,  Esq.,  for  the  complainants,  and  by  the  defendant,  Mr. 
Samuel  M.  Wilson,  and  Messrs.  Baker  and  Walke  for  the  abate- 
ment.    Their  respective  briefs  are  here  given. 
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Mr.  HeaiKs  brief : 

The  defendant,  Wilson,  claims  that  the  interest  on  the  debts 
sued  upon  for  the  period  commencing  April  17th,  1861,  and  end- 
ing April  10th,  1865,  shall  be  remitted. 

He  relies  upon  an  act  of  the  legislature  of  Virginia,  passed 
session  1872-73.  (See  Acts  1872-3,  ch.  353,  p.  344;  V.  C. 
1873,  ch.  173,  p.  1120,  Sec.  14.)  The  contracts  sued*  upon  are 
negotiable  notes,  made  by  the  said  Wilson,  payable  sixty  days  after 
date,  dated  February  4th,  1862,  and  Noveml)er  29th,  1870,  respec- 
tively. As  to  the  debt  dated  29th  of  November,  1870,  it  is  al- 
leged the  consideration  accrued  prior  to  the  10th  day  of  April,  1865. 

Interest  is  demandable  and  recoverable  in  all  cases  where  there 
has  been  either  an  express  or  implied  contract  therefor. 

The  obligation  to  pay  interest,  where  it  is  implied  from  the 
nature  of  the  contract,  is  as  strong  and  binding  as  where  the  ob- 
ligation is  contained  in  the  contract,  and  in  both  cases  interest  is 
a  necessary  incident  to  the  original  debt,  and  a  matter  of  strict 
right,  which  must  be  allowed  by  the  court. 

A  contract  to  pay  interest  will  be  implied  either  from  general 
mercantile  usage  or  custom,  as  in  the  ca.se  of  bills  of  exchange 
and  promissory  notes,  ujwn  which,  in  the  absence  of  any  other 
agreement,  interest  runs  from  the  day  of  maturity  and  payment; 
or  from  the  demand,  if  they  be  payable  on  demand ;  or  from  the 
issuing  of  the  writ,  where  no  demand  is  made ;  or  it  will  be  im- 
plied from  the  particular  course  of  dealings  between  the  parties, 
or  the  special  custom  of  one  party,  known  and  acceded  to  by  the 
other.  So  also  where,  by  the  terms  of  an  agreement  or  contract, 
the  principal  is  to  be  paid  at  a  specific  time,  an  s^reement  is  al- 
ways implied  to  make  good  any  loss  arising  from  default  of  pay- 
ment at  the  proper  time,  by  the  payment  of  interest  after  such 
default.  Page  v.  Newman^  9  Barn.  &  Ores.,  378 ;  FofAer  v. 
We8t(m,  6  Bing.,  799 ;  Coltm  v.  Bragg,  15  East.,  223 ;  1  H.  & 
M.,  211 ;  Wood  v.  Hickock,  2  Wend.,  501  ;  Robinson  v.  Bland, 
2  Burr.,  1086  ;  3  Cow.,  436. 

The  foregoing  authorities  establish  the  doctrine,  that  interest 
upon  contracts  silent  as  to  interest,  is  as  much  a  part  of  the 
principal,  after  maturity  or  day  of  payment,  or  from  demand,  if 
they  be  payable  on  demand ;  or  from  the  issuing  of  the  writ, 
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where  no  demand  is  made ;  or  from  the  day  upon  which,  accord- 
ing to  the  contract,  the  principal  is  to  be  paid,  if  a  day  be  ap- 
pointed, as  contracts  which,  upon  their  face,  expressly  provide 
for  interest;  and,  in  both  cases,  where  implied  and  where  ex- 
pressed, interest  is  a  matter  of  strict  right,  and  must  be  allowed 
by  the  court. 

Interest,  then,  being  the  fruit  of  the  principal,  it  being  a  part 
of  the  contract,  expressly  or  by  implication,  does  the  act  of 
April  2d,  1873,  upon  which  the  defendant,  Wilson,  relies,  con- 
stitute such  a  defence  as  should  be  respected  by  the  courts? 

It  will  be  observed  that  the  act  of  the  legislature  applies  to 
suits  for  the  recovery  of  money  founded  upon  contracts,  express 
or  implied,  or  on  causes  of  action,  or  on  liabilities,  which  were 
entered  into  or  existed,  or  where  the  original  consideration  ac- 
crued prior  to  the  10th  day  of  April,  1865. 

The  Constitution  of  the  State  (art.  5,  sec.  14)  provides  that 
the  General  Assembly  shall  pass  no  law  impairing  obligation  of 
contracts,  etc. ;  and  the  Constitution  of  United  States  (art.  1,  sec. 
10)  provides  that  no  State  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,  any  ex  post  f ado  law,  or  bill  of  attainder. 

This  act  of  1872-3  is  confined,  by  its  very  terms,  to  a  class 
of  cases  existing  prior  to  its  enactment ;  in  other  words,  it  acts 
retrospectively  entirely. 

It  impairs  the  obligation  of  the  contract  by  changing  the 
rights  of  the  contracting  parties  thereto,  authorizing  the  debtor 
to  pay  less  by  $6  on  the  $100  for  four  years  than  he  contracts  to 
pay,  and  obliging  the  creditor  to  receive  that  much  less  than  he 
contracted  to  receive. 

In  Planters^  Bank  v.  Sharp  d  ah,,  6  How.  301,  327,  Justice 
Woodbury  says :  "  One  of  the  tests  that  a  contract  has  been 
impaired,  is  that  its  value  has,  by  legislation,  been  diminished. 
It  is  noty  by  the  Constitutionj  to  be  impaired  at  all.  This  is  not 
a  question  of  degree,  or  manner,  or  cause,  but  of  encroachment 
in  any  respect  on  its  obligation,  dispensing  with  any  part  of  its 
force." 

Again,  the  Supreme  Court  of  the  United  States  says  :  "  Any 
law  which  enlarges,  abridges,  or  in  any  manner  changes  the  in- 
tentions of  the  parties,  resulting  from   the  stipulations  in  the 
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contract,  necessarily  impairs  it.  The  manner  or  degree  in  which 
this  change  is  effected  can  in  no  respect  influence  its  conclusion ; 
for  whether  the  law  affect  the  validity,  the  construction,  the 
duration,  the  discharge,  or  the  evidence  of  the  contract,  it  im- 
pairs the  obligation,  though  it  may  not  do  so  to  the  same  extent 
in  all  supposed  cases.  Any  deviation  from  its  terms  by  post- 
poning or  accelerating  the  period  of  performance  which  it  pre- 
scribes, imposing  conditions  not  expressed  in  the  contract,  or 
dispensing  with  the  performance  of  those  which  are  a  part  of  the 
contract,  however  minute  and  apparently  immaterial  in  their 
effect,  impairs  its  obligation."  Ogden  v.  Saunders,  12  Wheat. 
R.,  213,  327 ;  Green  v.  Biddle,  8  Wheat.  R.,  1,  84. 

It  will  not  be  contended  that  the  contracts  to  which  the  stat- 
ute in  question  applies,  are  not  diminished  in  value,  nor  that 
the  intentions  of  the  parties  to  said  contracts  are  changed,  nor 
that  the  validity,  construction,  and  discharge  of  said  contracts 
are  materially  affected,  nor  that  there  is  a  plain  deviation  from 
the  terras  of  the  contract  by  an  imposition  of  conditions  not  ex- 
pressed in  the  contract,  nor  that  a  portion  of  the  conditions  of 
said  contracts  are  dispensed  with. 

The  meaning  of  that  provision  of  the  Constitution  of  the 
United  States  which  forbids  a  State  passing  any  law  impairing 
the  obligation  of  contracts  as  construed  and  defined  by  a  series 
of  decisions  of  the  Supreme  Court,  extending  from  1810  to  1871, 
is  that  the  laws  existing  at  the  time  and  place  of  making  the 
contract,  and  of  the  place  where  the  contract  is  to  be  performed, 
are  as  much  a  part  of  the  contract  as  if  they  were  incorporated 
by  express  words  into  the  contract. 

That  the  State  may  alter  at  will  whatever  belongs  merely  to 
the  reme<ly  ;  provided,  the  alteration  does  not  affect  the  value  of 
the  contract,  or  in  any  way  impair  its  obligation.  But  if  the  value 
of  the  contra^d  is  lessened  by  changing  the  remedy,  then  the  Condi- 
tution  is  violaied  just  as  micdi  as  if  the  legislation  complained  of 
affected  directly  the  contract  itself  McOracken  v.  IIayu)ard/2 
How.,  608 ;  Green  v.  Biddle,  8  Wheat.,  1 ;  Sturgis  v.  Oorn- 
ingshield,  4  Wheat,  122;  Fletcher  v.  Peck,  6  Cranch.,  87;  Von 
Hoffman  v.  QVy  of  Quincy,  4  Wall.,  553 ;  White  v.  Hart,  13 
Wall.     The  Supreme  Court  of  this  State  have,  at  all  times  apon 
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similar  questioDS,  beco  controlled  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States  in  the  foregoing  cases,  and 
have  but  recently  reaffirmed  them  in  the  cases  of  Taylor  v. 
SteamSy  18  Gratt.,  244 ;  Bank  of  the  Old  Dominion  v.  McVeigh, 
20  Gratt.,  457  ;  and  the  Homestead  Cases,  22  Gratt.,  266. 

The  facts  in  Taylor  v.  Steams  were  these :  G.  A.  W.  Taylor 
conveyed  to  James  M.  Taylor  and  John  Enders,  by  deed  dated 
19th  of  September,  1860,  a  house  and  lot  in  the  city  of  Rich- 
mond, to  secure  the  payment  of  $13,299.55,  due  by  ten  negotia- 
ble notes,  bearing  even  dates  with  said  deed,  and  payable  each 
at  six  months  afler  the  next  preceding.  In  1866  the  trustees 
advertised  the  house  and  lot  for  sale,  and  the  grantor  thereupon 
applied  to  the  Circuit  Court  of  Richmond  for  an  injunction  to 
stop  the  sale,  on  the  ground  that  the  General  Assembly,  at  the 
session  of  1865-6,  had  passed  an  act  providing  that  there  should 
not  be  any  sales  under  deeds  of  trust  for  the  payment  of  money 
(except  in  certain  specified  cases,  of  which  this  was  not  one),  un- 
til 1st  day  of  January,  1868.     Acts  of  1865-6,  p.  179. 

The  injunction  was  granted,  and  at  the  hearing  was  dismissed^ 
upon  the  ground  that  the  Act  of  Assembly  relied  upon  by  the 
grantor  was  contrary  to  the  provision  of  the  Constitution  of  the 
United  States  which  forbids  the  passage  of  a  law  by  a  State  im- 
pairing the  obligation  of  contracts,  and  upon  an  appeal  to  the 
Court  of  Appeals,  the  decision  of  the  court  below  was  unani- 
mously affirmed. 

Rives,  J.,  in  delivering  the  opinion  of  the  court  in  that  case, 
says :  '^  The  constitutional  prohibition  applies  to  all  contracts, 
whether  verbal  or  written,  express  or  implied,  executory  or  exe- 
cuted ;  whether  between  individuals,  corporations.  States  and  in- 
dividuals, or  between  separate  States."     P.  275. 

The  law  of  the  General  Assembly,  declared  to  be  unconstitu- 
tional by  the  Court  of  Appeals,  in  Taylor  v.  Steams,  was  a  law 
which  simply  postponed  the  creditor  in  the  collection  of  his  debt. 
It  did  not  prohibit  the  collection  of  any  part  of  the  debt,  but 
declared  that  a  certain  class  of  debts  should  be  collected,  after 
notice  by  the  creditor,  in  instalments  of  one,  two,  and  three  years. 
If  that  act,  which  postponed  the  creditor  in  the  collection  of  his 
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debt,  defeated  the  agreement  of  parties  and  impaired  the  ohliga- 
tion  of  the  contracts  to  which  it  applied,  we  respectfully  submit, 
that  the  act  relied  upon  by  the  defence  in  this  suit  is  much  more 
plainly  in  violation  of  the  Constitution,  because  the  intention  of 
the  parties  is  not  only  defeated,  but  a  portion  of  the  contract  is 
entirely  abrogated  and  annulled. 

The  agreement,  as  evidenced  by  the  contracts  sought  to  be 
enforced  in  this  suit,  was  that  the  principal  was  to  be  paid  on 
the  days  specified  for  the  payment  in  the  contracts,  and  if  not 
paid  on  the  days  of  payment,  then  the  implication  was  that  the 
principal  sum  should  bear  interest,  at  the  rate  of  six  per  centum 
per  annum,  till  paid.  The  laws  of  this  State,  existing  when 
these  contracts  were  entered  into,  made  them  valid  contracts; 
no  subsequent  acts  of  the  legislature  can  diminish  or  enlarge  the 
express  contract  then  made  to  pay  the  principal,  and  the  implied 
contract  to  pay  interest  if  the  principal  was  not  paid  when  doe, 
without  defeating  the  intention  of  the  contracting  parties  and 
impairing  the  obligation  of  the  contracts.  Chicago  v.  Sheldon^ 
9  Wall.,  50,  55  ;  Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt., 
466. 

The  history  of  the  question  of  interest  is  a  very  interesting 
one.  It  seems  that,  by  the  ancient  common  law,  no  interest  was 
allowed  for  the  use  of  money;  and  Hume,  in  his  History  of  Eng- 
land, at  chapter  33d,  says:  "In  1546,  a  law  was,  for  the  first 
time,  passcil  fixing  the  interest  of  money  at  ten  per  cent.  For- 
merly all  loans  of  that  nature  were  regarded  as  usurious.  The 
preamble  of  this  very  law  treats  the  interest  of  money  as  illegal 
and  criminal." 

Mr.  Jefferson  (American  State  Papers,  vol.  i  (1st  ed.),  p.  307) 
says,  that  "in  England  all  interest  was  against  law  until  the  stat- 
ute of  37  Henry  VIII."  And  his  confidence  in  the  correct- 
ness  of  this  statement  is  strengthened  Vjy  the  fact  that,  up  to  this 
time,  the  Roman  Catholic  religion  prevailed  in  England,  and  in- 
terest was  unlawful  in  all  Roman  Catholic  countries. 

The  statute  referred  to  of  Henry  VIII  is  not  an  q^mwrfiw, 
but  a  negative  statute ;  it  provides  that  "  none  shall  take  for  the 
loan  of  any  money  or  commodity  above  the  rate  of  ten  pounds 
for  one  hundred  pounds,  for  one  whole  year." 
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All  statutes  passe<l  since,  in  England  and  in  this  country,  are 
of  the  same  character.  They  are  negative,  not  affirmative;  they 
do  not  declare  in  what  cases  interest  shall  be  taken,  much  less  do 
they,  in  any  case,  require  it  to  be  paid.  It  follows  then,  neces- 
sarily, that  interest  is  a  matter  of  agreement,  since  all  liability 
must  be  fixed  by  law  or  by  agreement,  and  we  have  seen  that  the 
law  does  not  require  interest. 

If  the  above  position  be  correct,  we  must  conclude  that  the 
allowance  of  interest  bv  the  courts  as  an  incident  to  the  debt,  as 
a  fruit  of  the  principal,  is  founded  exclusively  upon  the  agree- 
ment of  the  parties.  Cotton  v.  Bragg,  supra.  This  agreement, 
as  we  have  before  said,  may  be  expressed  in  writing  or  by 
words,  or  it  may  be  implied,  and  is  as  binding  and  as  invariably 
assessed  in  cases  where  it  arises  by  implication  as  where  it  is  in 
writing  or  expressed  in  words.  • 

The  agreement,  as  we  have  seen,  may  be  implied : 

1st.  From  the  custom  or  usage  of  the  business  in  which  the 
debt  is  contracted.  When  such  custom  is  known  to  the  parties, 
or  may  reasonably  be  presumed  to  have  been  known,  it  enters 
into  the  original  contract,  and  forms  a  part  of  it. 

2d.  When  the  principal  is  to  be  paid  at  a  specific  time,  the  law 
always  implies  an  agreement  to  make  good  the  loss  arising  from 
a  default,  by  the  payment  of  interest.  Per  Lord  Mansfield,  in 
Ttobin^an  v.  Bland,  2  Bur.,  1086.  It  is  a  maxim  universally 
acknowledged  and  acted  upon,  that,  where  interest  does  not  run 
with  the  principal,  none  accrues  until  default  is  made  in  payment. 

"All  contracts  to  pay  undoubtedly  give  a  right  to  interest  from 
the  time  the  principal  ought  to  be  paid."  Lord  Thurlow,  in  2 
Bro.  C.  C,  3 ;  Colton  v.  Bragg,  before  cited. 

3d.  Where  an  account  has  been  liquidated  by  both  parties, 
and  the  debt  therefore  becomes  due  and  payable,  it  carries  interest 
on  the  same  ground  of  a  debt  payable  at  a  specific  time:  there 
Ls  an  implied  contract  to  pay.  Boddam  v.  Ryley,  2  Bro.  C.  C, 
3;  I  P.  Wms.,  376;  7  John.  R.,  213;  3  Wils.,  205;  15  John., 
424. 

4th.  Where  an  account  has  been  rendered,  and  the  debtor, 
during  a  reasonable  time  for  that  purpose,  makes  no  objection,  it 
may  be  presumed  that  he  has  acquiesced  in  its  correctness,  and  it 
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then  becomes  a  liquidated  account,  and  carries  interest  from  the 
time  of  such  presumption.     2  Ves.,  Sen.,  239. 

In  the  foregoing  enumerated  class  of  cases,  and  others  of  a 
kindred  nature,  interest  is  considered  and  treated  by  the  courts 
as  a  necessary  incident  to  the  principal,  and  allowed  as  a  matter 
of  right. 

But  there  Ls  another  class  of  cases  where  interest  is  not  a  matter 
of  right,  where  it  is  not  an  incident  of  the  principal,  and  where 
properly  and  necessarily  it  is  left  to  a  jury,  in  its  discretion,  to  be 
allowed  or  not;  and  when  this  discretion  is  fairly  exercised,  the 
courts  will  not  interfere  with  the  verdict. 

It  is  to  this  class  of  cases  that  our  statute  (V.  C,  1873,  ch. 
173,  §  14,  p.  1120,  to  which  the  act  of  '72-'3— relied  upon  by 
the  defendant,  Wilson — is  an  amendment,  and  which  has  been 
the  law  of  this  State  since  the  Cofle  of  1819)  is  intended  to  apply, 
and  does  apply.  The  class  of  cases  of  which  we  are  now  treats 
ing,  and  which,  we  insist,  are  included  and  controlled  by  oar 
statute,  differ  widely,  and  must  be  distinguishes!  from  those  cases 
where  interest  is  allowed  by  the  courts  as  an  incident  of  the  prin- 
cipal, and  as  a  matter  of  strict  right.  The  confusion  and  diffi- 
culty which  seem  to  exist  upon  the  question  of  interest  grow  out 
of  the  mingling  of  these  classes.  They  are  entirely  independent 
of  each  other,  and  the  principles  which  govern  and  control  them 
bear  no  analogy  to  each  other. 

Interest  is  a  question  in  the  discretion  of  the  jury,  and  is 
allowed  by  way  of  damages  or  punishment,  where  the  debtor  has 
been  guilty  of  fraud  or  injustice,  or  some  injury  has  been  done; 
and  in  such  cases  the  legal  rate  of  interest  is  assumed  as  the  nile 
or  measure  of  damages.  Thus,  in  actions  of  tort,  technically  so 
called — as  in  trover,  detinue,  or  in  trespass — interest  may  be 
allowed  by  way  of  damages,  by  the  jury  (14  John.,  128, 385;  13 
Gratt.,  219,  454,  461 ;  11  Leigh,  219);  in  actions  ex  corUractUf 
as  in  covenant  for  breach  of  covenant;  in  assumpsit  to  recover 
money  improperly  retained  and  withheld  from  the  rightful  owner, 
as  in  the  case  of  an  attorney  collecting  the  money  of  his  client 
and  failing  to  pay  it  over,  or  a  sheriff  collecting  money  on  an 
execution  and  misappropriating  the  money  thus  collected,  and 
on  penal  bonds.     So  in  cases  where  an  agent  makes  advances  to 
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his  prinoipal;  or  the  principal  to  his  agent,  and  in  cases  of  fidu- 
ciaries receiving  money  and  making  no  disposition  of  the  same 
for  an  unreasonably  long  time,  or  innocently  misapplying  the 
funds  in  hand, — in  all  these  cases,  and  those  of  a  like  character, 
the  question  of  interest  is  left  to  the  discretion  of  a  jury  under 
the  advice  of  the  court,  and  that  discretion,  properly  exercised, 
will  not  be  disturbed  by  the  court. 

Our  statute  before  referred  to  applies  to  such  cases  as  we  have 
enumerated,  and  not  to  cases  where  interest  is  a  part  of  the  debt 
by  expression  or  by  implication.  The  rule  by  which  the  two 
classes  of  cases  are  to  be  distinguished  is  thus  stated  in  Hens- 
9daer  Glass  Factory  v.  Reid,  Admi'xy  etc.,  5  Cow.,  616 :  "  Where 
money  has  been  lent,  advanced,  or  expended  by  request,  and 
nnder  an  agreement  to  pay  at  a  specific  time,  or  when  it  has  been 
had  and  received  under  a  like  agreement,  then  the  allowance  of 
interest  may  be  safely  referred  to  the  principle  of  an  implied  con- 
tract to  pay  interest  on  default;  and  so,  also,  where  the  money  is 
not  to  be  refunded  at  a  particular  time,  but  a  default  arises  from 
a  demand,  or  notice,  the  same  principle  will  apply.  But  where 
no  time  of  payment  is  fixed,  and  where  the  duty  to  pay  arises 
from  the  relative  situation  of  the  parties,  it  seems  it  should  be 
referred  to  a  jury  to  determine  whether  damages  shall  be  given 
by  an  allowance  of  interest." 

The  facts  of  this  case  show  conclusively  that  it  is  not  one  of 
that  class  in  which  a  jury  could  allow  interest  in  its  discretion, 
because: 

1st.  The  contracts  are  payable  at  a  specific  time  and  place. 

2d.  The  notes  evidencing  the  indebtedness  are  negotiable:  the 
maker,  at  the  time  of  their  execution,  a  citizen  of  Virginia,  re- 
siding at  Portsmouth ;  the  contract  made  in  Portsmouth,  and 
payable  in  Portsmouth  ;  and  according  to  the  custom  and  usage 
of  the  bank  holding  these  notes,  and  the  custom  and  usage  of 
such  transactions  in  Virginia  (which  custom  and  usage  was 
known,  or  presumed  to  be  known,  to  the  maker),  interest  accrued 
and  was  payable  from  the  day  upon  which  the  notes  fell  due. 

3d.  Wilson  has  already  made  a  payment  upon  each  of  said 
notes,  to  be  applied  (and  which  has  been  applied)  to  the  extin- 
guishment in  part  of  the  interest. 
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4th.  The  deeds  of  trust  executed  by  Wilson  to  secure  these 
debts,  or  his  indorsers  for  these  debts,  and  which  under  the  law 
enures  to  the  benefit  of  the  holder  of  the  notes,  provide  for  the 
securing  of  the  principal  and  interest. 

The  cases  cited  by  Mr.  Wilson  in  his  note  have  no  application 
to  the  case  at  bar. 

McCall  V.  Tuimer  (1  Call.,  115)  was  an  action  upon  a  bond  for 
penalty;  and  all  the  judges  who  delivered  opinions  in  that  case 
use  the  following  language :  "  The  act  of  Assembly  has  alter»l 
the  common  law;  and  by  allowing  the  penalty  to  be  discharged 
by  the  payment  of  the  principal  and  interest  due  thereon,  neces- 
sarily turns  the  quantum  into  a  question  to  be  determined  by 
circumstances;  and  it  is  the  province  of  the  jury  to  decide  that 
question." 

The  plaintiff,  McCall,  purposely  absented  himself  from  the 
country,  and  remained  absent  during  the  Revolutionary  war, 
and  left  no  authorized  agent  to  act  for  him.  He  put  it  out  of 
the  debtor's  power  to  pay  the  interest. 

It  will  be  observed,  in  the  first  place,  that  the  instrument 
sued  upon,  the  character  of  the  contract,  in  McCall  v.  Turner, 
is  of  that  class  on  which,  by  the  act  of  Assembly,  interest  is  left 
discretionary  with  the  jury;  and  in  the  seccmd  place,  the  plain- 
tiff, by  his  own  voluntary  act,  had  placed  himself,  not  only 
beyond  the  reach  of  the  defendant  or  debtor,  but  was  a  citizen 
of  the  British  government,  between  which  and  the  debtor's  gov- 
ernment war  existed  for  about  eight  years,  the  result  of  which 
was  the  establishment  of  an  independent  government  for  the 
country  of  the  debtor. 

In  the  case  at  bar,  as  we  have  before  shown,  the  debts  sued 
upon  are  of  that  class  in  which  interest  is  a  strict  matter  of  right 
after  maturity;  and  the  holder  of  these  debts,  the  Portsmouth 
Saving  Fund  Society,  a  body  corporate  under  the  laws  of  Vir- 
ginia, doing  a  banking  business  in  the  city  of  Portsmouth,  never 
changing  its  place  of  business,  much  less  placing  itself  beyond 
the  reach  of  its  debtors. 

If  the  debtor  voluntarily  places  himself  where  he  cannot  com- 
municate with  his  creditor,  and  by  consequence  renders  himself 
unable  to  pay  his  interest,  surely  the  law,  which  would  exempt 


Harmansox  v.  Wilson.  217 


Argument  for  pUintifT. 


from  the  payment  of  interest  where  the  creditor  absents  himself 
from  the  country  and  places  it  beyond  the  power  of  the  debtor 
to  pay,  will  compel  the  debtor  to  pay  where  the  default  has  hap- 
pened by  the  act  of  the  debtor  himself. 

JBreicer  v.  Hastie  &  Co.,  3  Call,  21,  was  a  suit  in  chancery 
brought  to  settle  up  a  long  running  account  between  the  parties, 
in  which  there  were  mutual  credits  and  debits,  and  no  balance 
struck  (a  case  eminently  proper  for  the  exercise  by  the  court  of 
a  discretion  in  fixing  the  time  from  which  interest  shall  run); 
and  when  the  debtor  sought  his  creditor  to  pay  his  debt,  he 
found  he  had  left  the  country.  The  court,  upon  the  authority 
of  McCall  V.  Turnery  decided  interest  should  be  abated  during 
the  war.     The  creditors,  Hastie  &  Co.,  were  British  subjects. 

Arnbler^s  Executors  v.  Macon  et  al.,  4  Call.,  605,  does  not  bear 
upon  the  question  at  issue  here.  The  expression  used  by  the 
court  in  this  case,  that  "interest,  during  the  war,  ought  not,  in 
justice  and  equity,  to  have  been  allowed,"  etc.,  ....  was  not 
necessary  in  establishing  the  principles  governing  the  case  under 
consideration,  not  acted  upon  in  the  decision  of  the  case,  and 
cannot  therefore  be  relied  upon  &s  settling  or  establishing  any 
principle. 

The  citations  from  the  letter  of  Mr.  Jefferson  to  Mr.  Ham- 
mond (1  American  State  Papers,  pp.  307-312)  are  interesting 
and  improving,  but  are  not  law  for  this  court.  The  views 
therein  presented  were  in  answer  to  the  charge  that  the  govern- 
ment of  the  United  States  had  not  kept  the  treaty  of  peace, 
inasmuch  as  our  courts  had  refused  to  allow  interest  to  run  on 
debts  due  British  subjects  during  the  war.  Some  of  the  views 
expressed  in  this  letter  upon  the  subject  of  interest  are  sound, 
and  some  in  conflict  with  a  long  series  of  decisions  of  the  Su- 
preme Court  of  the  United  States  since  made  and  hereinbefore 
referred  to. 

Mr.  Jefferson  says  that  "interest  is  no  part  of  the  debt;  that 
an  assignment  of  the  debt  does  not  necessarily  carry  interest 
upon  the  debt;  and  that  interest  depends  altogether  on  the  dis- 
cretion of  the  judges  and  jurors"  (p.  307).  We  have  seen  that 
in  many  cases  interest  is  a  part  of  the  debt,  following  the  debt, 
and  recoverable  as  a  matter  of  strict  right. 
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The  cases  relied  upon  by  the  defendant,  Wilson,  establish 
that  interest  accrued  during  the  Revolutionary  war  upon  debts 
due  bv  the  citizens  of  this  country  to  those  of  the  British  govern- 
ment,  where  the  creditor  placed  it  out  of  the  debtor's  power  to 
pay  interest,  ought  properly  to  be  abated. 

Chief  Justice  Chase,  in  Shortridge  et  cd,  v.  Ma/iony  decided  in 
the  Circuit  Court  of  the  United  States  for  North  Carolina,  in 
1867,  allowed  interest  during  the  late  war  upon  a  debt  due  citi- 
zens of  Pennsylvania  by  a  citizen  of  North  Carolina.  He  uses 
the  following  language :  "  It  is  claimed,  however,  that  whatever 
may  be  the  right  of  the  plaintiffs  to  recover  the  princifial  debt 
from  the  defendant,  they  cannot  recover  interest  for  the  time 
during  which  war  prevented  all  communication  between  the 
States  in  which  they  respectively  raside.  We  cannot  think  so. 
Interest  is  the  lawful  fruit  of  principal.  There  are,  indeed,  some 
authorities  to  the  point,  that  interest  which  has  accrueil  during 
war  between  independent  nations  cannot  be  afterwards  recovered, 
though  the  debt,  with  other  interest,  may  be ;  but  that  ruk,  in 
our  jtidgnietit,  is  applicable  only  to  such  wars" 

We  are  told  by  the  defendant,  Wilson,  in  his  answer,  tliat  the 
notes  held  by  the  plaintiff,  and  sought  to  be  enforced  in  thia 
suit,  are  renewals  of  notes  executed  prior  to  the  17th  day  of 
April,  1861.  We  are  also  informed  by  him  that  the  confederate 
forces  evacuated  Portsmouth  about  the  middle  of  May,  1862, 
and  that  he  remained  within  the  confederate  lines  from  that  time 
until  the  termination  of  the  war.  The  record  shows,  then,  at 
the  date  of  the  maturity  of  said  debts,  when  they  were  payable, 
and  for  some  time  thereafter,  the  maker  was  in  Portsmouth, 
where  the  holder  was  doing  business,  and  nothing  prevented  the 
payment  of  the  debts. 

The  Supreme  Court  in  Ward  v.  Smith,  7  Wall.,  447,  held  as 
follows: 

1.  The  designation  of  a  bank  as  a  place  of  payment  of  a  bond, 
imports  a  stipulation  that  its  holder  will  have  it  at  the  bank 
when  due,  to  receive  payment,  and  that  the  obligor  will  produce 
there  the  funds  to  pay  it. 

2.  If  the  obligor  is  at  the  bank  at  the  maturity  of  the  bond, 
with  the  necessary  funds  to  pay  it,  he  so  far  satisfies  the  contract 


Harmanson  v.  Wimon.  219 


Argument  for  plaintiff. 


that  he  cannot  be  made  responsible  for  any  future  damages, 
either  as  cost  of  suit  or  interest  for  delay. 

(The  opposite  of  the  proposition  last  stated  must  be  true,  and 
the  party,  under  such  circumstances,  seeking  a  rebate  of  the  in- 
terest, should  show,  that  on  the  day  of  mciturity,  he  was  ready, 
and  at  the  place  named,  to  discharge  the  debt.) 

The  court  further  held,  in  Ward  v.  Smithy  supra:  If  the  rule 
that  interest  is  not  recoverable  on  debts  between  alien  enemies, 
during  war  of  their  respective  countries,  is  applicable  to  debts 
between  citizens  of  States  in  rebellion,  and  citizens  of  States  ad- 
hering to  the  National  government  in  the  late  civil  war,  it  can 
only  apply  when  the  money  is  to  be  paid  to  the  belligerent 
directly ;  it  cannot  apply  where  there  is  a  known  agent  appointed 
to  receive  the  money,  resident  within  the  same  jurisdiction  of  the 
debtor.  In  the  loiter  ease,  the  debt  will  draw  interest.  Mr.  Wil- 
son, in  his  answer,  says,  that  the  amount  due  on  the  17th  of 
April,  1861 ,  on  the  note  of  indorser,  Arthur  Emmerson,  was  $3400, 
and  this  amount  remained  due  as  principal  until  the  10th  day  of 
April,  1865.  On  the  17th  day  of  August,  1865,  he  paid  to  the 
Portsmouth  Saving  Fund  Society,  the  sum  of  $892.76,  and  on 
the  15th  of  November,  1867,  he  paid  the  further  sum  of  $554.24. 
These  payments  were  made  in  gross,  but  credited  to  the  note  in- 
dorsed by  Arthur  Emmerson,  as  shown  by  statement  filed  and 
marked  Exhibit  "A."  He  claims  a  rebatement  of  the  interest 
on  the  original  debt  of  $3400,  indorsed  by  Emmerson,  from 
the  17th  of  April,  1861,  to  10th  of  April,  1865.  The  position 
taken  by  Mr.  Wilson  with  reference  to  the  abatement  of  interest 
on  this  debt  is  wholly  untenable. 

Statement  "A,"  filed  with  his  answer,  shows,  and  he  himself 
says,  that  the  payments  which  he  made  in  1865  and  1867,  were 
applied  by  the  cashier,  Mr.  Bain,  with  his  consent,  to  the  ex- 
tinguishment of  the  interest  first,  and  then  of  the  principal  of 
the  debt  indorsed  by  Arthur  Emmerson.  The  interest  on  this 
debt  ceases  to  be  a  question,  the  rights  of  the  parties  relating  to 
the  interest  have  been  adjusted — it  has  been  paid.  The  parties 
who  settled  it  were  com|)etent  to  settle  it;  they  had  a  right  to 
settle  it ;  they  have  settled  it ;  rights  have  become  vested  by  the 
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settlement ;  property  acquired  by  the  bankrupt,  or  its  creditors 
in  the  interest,  and  the  contracts  thus  made,  rights  thus  acquired, 
cannot  be  annulled,  violated,  divested.  These  payments  cannot 
be  disturbed.  If  a  creditor  holds  two  claims  against  his  debtor, 
and  the  debtor  makes  a  payment,  and  directs  to  which  debt  the 
payment  shall  be  applied,  it  must  be  so  applied,  and  the  law  will 
not  permit  any  change  in  the  application  ;  so,  if  the  debtor  fails 
to  make  the  application,  and  the  creditor  exercises  his  right  to 
apply  the  payment  in  the  absence  of  instruction  from  the  debtor, 
the  application  once  made  is  final,  irrevocable ;  or,  if  both  cred- 
itor and  debtor  fail  to  make  the  appliciition  of  the  payment,  the 
law  makes  it,  and  both  parties  are  bound  by  the  direction  of  the 
law.  Hill  et  al.  v.  SuUierkind's  Executory  1  Wash.,  133;  4 
Cranch,  320  ;  Kirkpatrick  v.  United  States,  9  Wheat. 

In  the  case  at  bar,  the  payment  was  made  to  the  extinguish- 
ment of  that  portion  of  the  debt  which  the  law  requires  shall  be 
firet  satisfied,  to  wit,  the  interest.  It  is  a  much  stronger  case 
than  could  arise  under  the  doctrine  of  the  application  of  pay- 
ments for  the  non-interposition  with  rights  of  parties  once  settled 
and  adjusted. 

S,  M.  Wilson,  for  defendant 

Interest  is  no  part  of  a  debt,  unless  made  so  by  special  con- 
tract to  pay  interest;  and  the  allowance  of  interest,  both  in 
England  and  the  United  States,  has,  as  a  general  rule,  been  left 
discretionary  with  the  courts.  This  is  shown  by  the  whole  cur- 
rent of  legislation  on  the  subject  in  Virginia,  from  the  earliest 
periods  in  the  history  of  the  Commonwealth  down  to  the  present 
time.  In  the  year  1730,  interest  was  fixed  at  six  per  centum  per 
annum.  4th  Hen.  Stat,  at  Large,  p.  194.  In  the  year  1734  it 
was  reduced  to  five  per  cent.,  and  this,  by  successive  legislation, 
was  continued  the  rate  until  the  1st  of  May,  1797,  when  the  rate 
was  restored  to  six  per  cent.  In  the  Code  of  1819, 1  Rev.  Code, 
p.  508,  we  find  it  enacted  that  "  in  all  actions  founded  on  con- 
tracts, when  judgment  shall  be  rendered  in  court,  if  intered  be 
allowed,  such  interest  shall  be  ui)on  the  principal  sum  due,  and 
shall  continue  until  such  principal  sum  be  paid ;  and  on  all  ac- 
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tions  founded  on  contracts,  and  tried  before  a  jury,  the  jury  shall 
ascertain  the  principal  sum  due,  and  fix  the  period  at  which 
interest  shall  commence,  if  interest  be  allowed  by  therriy  and  judg- 
ment shall  be  rendered  as  carrying  on  interest  till  the  judgment 
shall  be  satisfied." 

In  the  Code  of  1849,  p.  673,  it  is  enacted  that  **  the  jury,  in 
any  action  founded  on  contract,  may  allow  interest  on  the  principal 
sum  due,  or  any  part  thereof,  and  fix  the  period  at  which  such 
interest  shall  commence.  And  in  any  action  for  a  cause  arising 
hereafter,  whether  from  contract  or  from  tort,  the  jury  may  allow 
interest  on  the  sum  found  by  the  verdict,  or  any  part  thereof,  and 
fix  the  period  at  which  said  interest  shall  commence.  If  a  verdict 
be  rendered  hereafter  which  does  not  allow  interest,  the  sum 
thereby  found  shall  bear  interest  from  its  date,  whether  the  cause 
of  action  arose  heretofore,  or  shall  arise  hereafter,  and  judgment 
shall  be  entered  accordingly."  This  same  section  was  re-enacted 
in  the  Code  of  1860,  p.  732,  and  again  re-enacted  in  the  Code  of 
1873,  p.  1120,  with  a  proviso  "  that  in  all  suits  for  the  recovery 
of  money,  founded  on  contracts,  express  or  implied,  or  on  causes 
of  action  or  liabilities,  which  were  entered  into  or  existed,  or 
where  the  original  consideration  accrued  prior  to  the  10th  day  of 
April,  1865,  it  shall  be  lawful  for  the  court  or  jury,  by  whom 
the  suit  may  be  tried,  to  remit  the  interest  upon  the  original  debt 
found  to  be  due,  or  any  part  thereof,  for  the  period  commencing 
on  the  17th  day  of  April,  1861,  and  ending  on  the  10th  day  of 
April,  1865,  or  for  any  portion  of  said  period." 

These  acts  are  cited  to  show  how  fully  and  continuously  the 
question  of  interest  has  been  kept  in  the  control  of  the  legisla- 
ture, and  submitted  by  it  to  the  discretion  of  the  courts,  in  which 
it  rested  at  common  law,  and  how  clearly  and  continuously  it 
has  recognized  interest  as  no  part  of  a  debt,  by  leaving  the  allow- 
ance of  it  to  the  discretion  of  courts  and  juries.  As  to  the  dis- 
allowance or  remission  of  interest  during  the  late  war,  authorized 
to  be  made  by  the  courts  or  juries  by  the  Code  of  1873,  as  quoted 
above,  the  act  is  but  an  affirmance  of  the  law  as  recognized  and 
declared  by  the  Court  of  Appeals,  the  highest  judicial  tribunal 
we  have  in  Virginia,  in  cases  carried  before  it  subsequent  to  the 
war  of  the  Revolution.     In  the  case  of   McCall  v.  Turner,  1 
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Call.,  p.  115.  This  was  a  case  in  which  the  jury  of  the  District 
Court  of  King  and  Queen  County  found  a  verdict  for  the  prin- 
cipal of  the  debt  claimed,  and  interest  thereon  from  the  date  of 
the  bond  to  the  19th  day  of  April,  1775,  and  from  the  19th  day 
of  April,  1783,  till  paid,  thus  remitting  interest  during  the 
period  of  the  war  of  the  Revolution.  From  the  judgment  of 
this  verdict  an  appeal  was  taken,  and  the  judgment  was  aiBrmed 
without  dissent  from  either  of  the  judges  of  the  Court  of  Appeak 
In  this  case  the  creditor,  during  the  war,  from  some  time  in  the 
year  1775  to  some  time  in  the  year  1783,  was  out  of  Virginia  in 
parts  l)eyond  sea.  Each  of  the  judges,  in  delivering  his  opinion 
in  the  case,  recognized  the  question  of  interest  due  as  one  to  be 
decided  by  the  jury,  who,  according  to  the  language  used  by 
Judge  Carrington,  should  say  '*  when  it  should  commence,  how 
long  it  should  continue,  and  when  it  should  be  suspended  or  ex- 
tinguished." President  Pendleton,  in  delivering  his  opinion  in 
the  case,  says,  "The  only  question,  therefore,  is  whether  interest 
during  the  war  constitutes  a  bona  fide  part  of  the  debt.  And  I 
do  not  hesitate  to  declare  my  opinion  in  the  negative,  whatever 
stigma  may  be  attached  to  that  opinion.  Our  situation  at  that 
period,  attacked  by  a  powerful  nation,  to  whose  government  we 
had  been  subject,  called  for  the  exertion  of  every  power,  personal 
and  pecuniary,  in  defence  of  life,  liberty,  and  property ;  and 
without  commerce  (which  had  heretofore  been  monopolized  by 
that  nation)  to  enable  our  citizens  to  pay  their  debts,  taken  the  aue 
ovi  of  every  principle  on  which  interest  is  demandable.  The  objec- 
tion applies  to  aU  creditorsy  but  a  fortiori  against  those  of  the  na- 
tion who  unjustly  brought  us  into  that  situation."  This  case 
was  decided  in  the  year  1797  by  the  Court  of  Appeals. 

In  the  year  1801  the  case  of  Brewer  v.  Hastie  <fc  Co.^  3  Call, 
p.  21,  was  decided  by  the  Court  of  Appeals  in  accordance  with 
the  decision  in  the  case  of  ilcCall  v.  Turner^  war  interest  for  the 
eight  years  of  the  Revolution  being  disallowed  by  the  court. 
The  claimant  of  debt  and  interest  in  this  case  was  a  British  sub- 
ject, and  non-resident  of  the  Commonwealth.  Following  these 
cases  comes  the  case  of  Ambler^s  Executors  v.  Macon  et  al.,  4 
Call.,  p.  605.  The  Court  of  Appeals  stated,  in  its  decree  in  this 
case,  that  "  interest  during  the  war  ought  not,  in  justice  or  eguttg, 
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to  have  been  allowed  on  debts  due  to  domestic  creditors,  no  more 
than  to  foreign;  but  since  it  has  not  been  attended  to,  either  in 
practice  or  judicial  decisions,  until  so  much  business  has  been 
otherwise  adjusted,  it  would  be  unjust  at  this  late  era  to  introduce 
it  in  a  particular  case,  unless  in  one  attended  with  peculiar  cir- 
cumstances." This  last-named  case  was  decided  in  the  year  1803, 
twenty  years  subsequent  to  the  close  of  the  war  of  the  Revolution. 

In  the  three  cases  above  cited  no  one  of  the  judges  of  the 
Court  of  Appeals  expressed  dissent  to  the  rulings  of  the  court, 
and  the  decrees  never  having  been  reversed  or  overruled,  stand 
among  the  judicial  decisions  as  exponents  of  the  law  on  the 
subject  embraced  by  them,  and  fully  sustain  the  principle  that 
the  question  of  allowing  interest  during  war  is  at  the  discretion 
of  the  courts  and  juries.  As  said  above,  the  act  of  1873,  giving 
I^islative  sanction  to  the  disallowance  of  interest  during  the  late 
war,  is  but  an  affirmance  of  the  doctrine  recognized  and  declared 
by  the  Court  of  Appeals,  and  only  shows  that  the  power  to  dis- 
allow interest  during  the  war  exists  in  the  courts  and  juries,  and 
was,  no  doubt,  passed  to  indicate  that  the  exercise  of  the  power 
is  required  for  the  general  goo<l,  and  called  for  by  right  and 
justice. 

From  the  language  of  the  decree  in  the  case  of  Ambler^ s  Ex- 
ecviors  v.  Macon  et  aL,  4  Call.,  it  may  be  inferred  that  the  ques- 
tion of  interest  running  during  the  war  was  overlooked,  in  the 
majority  of  cases,  immediately  succeeding  the  war  of  the  Revolu- 
tion; but  this  can  be  readily  understood  if  we  consider  how  few 
persons,  comparatively,  know  the  laws,  though  all  are  presumed 
to  understand  them.  That  the  debts  of  private  individuals  then 
must  have  been  slight,  both  in  number  and  amount,  compare<l 
with  the  mass  of  liabilities  now  resting  on  our  i)eople;  and  that 
the  people  then  having  come  through  the  war  of  the  Revolution 
with  their  labor  and  social  organization  unchanged,  and  their 
property  nearly  intact,  and  with  lands  yielding  generous  returns 
to  tillage,  their  power  of  recuperation  must  have  been  such  as  to 
leave  but  little  necessity  for  any  relief,  save  such  as  the  creditor, 
in  most  cases,  could  easily  extend  to  the  debtor.  The  case  is 
different  now,  when  our  people  having  recently  passed  through 
a  war  of  almost  unparalleled  magnitude,  during  which  a  very 
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large  portion  of  the  State  has  been  laid  waste  and  devastated, 
from  which  it  is  but  beginning  to  recover,  have  yet  the  great 
bulk  of  their  antebellum  indebtedness  to  meet,  while  their  whole 
system  of  labor  has  been  swept  away,  and  requires  to  \ye  organ- 
ized again,  and  farming,  their  main  occupation,  can  barely  be 
relied  on  for  subsistence,  and  often  fails  in  affording  it. 

The  rate  of  interest  is  fixed  by  statute  law,  and  particular  rases 
are  defined  in  which  it  may  be  allowed;  but  the  law  does  not 
declare  or  make  interest  a  part  of  a  debt;  and  while  laws  are 
enacted  for  the  construction  and  enforcement  of  contracts,  they 
form  no  part  of  them  (unlass  possibly  of  implied  contracts),  and 
this,  though  contract*^  when  made  are  only  valid  and  binding  so 
far  as  they  are  in  conformity  with  law,  and,  as  a  general  rule,  are 
made  and  to  be  construed  under  the  laws  and  usages  existing  at 
the  place  and  time  they  are  entered  into.  There  are  prolably, 
now,  no  contracts  for  the  payment  of  money  existing  in  Virginia 
which  have  not  been  made  since  the  allowance  of  interest  on  con- 
tracts in  suits  brought  on  them  has  been  submitted  by  express 
law  to  the  discretion  of  the  courts  or  juries.  If  I  be  correct,  no 
party  to  any  contract  can  complain  of  the  provision  of  the  Code 
of  1873,  quoted  above. 

As  to  interest  being  no  part  of  a  debt  at  common  law,  I  refer 
to  Viner's  Abridgment,  title  Interest,  (c)  §  7,  and  to  Chitty  on 
Contracts,  title  Interest,  and  cases  cited  there;  and  on  this  sub- 
ject, and  also  as  to  interest  not  running  during  wars,  involving 
general  and  national  calamity,  I  ask  to  present  the  following 
extracts,  made  from  a  communication  made  by  Mr.  Jefferson, 
when  Secretary  of  State  of  the  United  States,  to  Mr.  Hammond, 
Minister  Plenipotentiary  from  Great  Britain  to  the  United  States, 
under  date  of  the  29th  May,  1792,  and  published  in  the  American 
State  Papers,  vol.  i,  and  to  call  attention  to  those  portions  of 
said  communication  from  page  304  to  317,  as  containing  the 
fullest  exposition  I  have  been  able  to  find,  both  as  regards  inter- 
est forming  no  part  of  a  debt  at  common  law,  and  its  not  run- 
ning during  war,  or  other  national  calamity  cutting  off  income, 
the  source  properly  from  which  interest  is  payable.  "Section 
54,  the  treaty,  is  the  text  of  the  law  in  the  present  case,  and  its 
words  are,  that  there  shall  be  no  lawful   impediment  to  the 
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recovery  of  bona  fide  debts.  Nothing  is  said  of  irderesi  on  those 
debts;  and  the  sole  question  is,  whether,  where  a  debt  is  given, 
interest  thereon  flows  from  the  general  principles  of  the  laws. 
Interest  is  not  a  part  of  the  debt  but  something  added  to  the 
debt,  by  way  of  damage,  for  the  detention  of  it.  This  is  the 
definition  of  the  English  lawyers  themselves,  who  say,  'Interest  is 
recovered  by  way  of  damages,  ratioTie  detentionis  debitiJ  2  Salk., 
622,  623.  Formerly  all  interest  was  considered  as  unlawful  in 
every  country  in  Europe;  it  is  still  so  in  Roman  Catholic  coun- 
tries, and  in  countries  little  commercial.'^  ....  ^' In  England, 
also,  all  interest  was  against  law,  till  the  Stat.  37  Henry  VIII, 
ch.  9.  The  growing  spirit  of  commerce,  no  longer  restrained  by 
the  principles  of  the  Roman  Church,  then  first  began  to  tolerate 
it.  The  same  causes  produced  the  same  effect  in  Holland,  and 
perhaps  in  some  other  commercial  and  Catholic  countries.  But, 
even  in  England,  the  allowance  of  interest  is  not  given  by  ex- 
press law,  but  rests  on  the  discretion  of  judges  and  juries  as  the 
arbiters  of  damages." 

*^And  tre  may  add,  once  for  all,  that  there  is  no  instrument  or 
title  to  debt  so  formed  and  sacred  as  to  give  a  right,  to  interest  on  it 
under  all  possible  circumstances.  The  words  of  liord  Mansfield, 
Dougl.,  753,  where  he  says,  '  That  the  question  was,  what  was  to 
be  the  rule  for  assessing  the  damages,  and  that  in  this  case,  the 
interest  ought  to  be  the  measure  of  the  damage,  the  action  being 
for  a  debt;  but  in  a  case  of  another  sort  the  rule  might  be  differ- 
ent;' his  wonls.  Dough,  376,  'that  interest  might  be  payable  in 
cases  of  delay,  if  a  jury,  in  their  discretion,  shall  think  fit  to 
allow  it ;'  and  the  doctrine  in  Giles  v.  Harty  2  Salk.,  622,  that 
damages  or  interest  are  but  accessory  to  the  debt,  which  may  be 
barred  by  circumstances  which  do  not  touch  the  debt  itself, — suf- 
fice to  prove  that  interest  is  not  part  of  the  debt,  neither  com- 
prehended in  the  thing  nor  in  the  term ;  that  words  which  pass 
the  debt  do  not  give  interest  necessarily ;  that  the  interest  depends 
altogether  on  the  discretion  of  the  judges  and  juries,  who  will 
govern  themselves  by  all  existing  circumstances,  will  take  the 
legal  interest  for  the  measure  of  their  damages,  or  more  or  less, 
as  they  think  right,  will  give  it  from  the  date  of  the  contract,  or 
from  a  year  after,  or  deny  it  altogether,  accordingly  as  the  fault 
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or  the  sufferings  of  one  or  the  other  party  shall  dictate.  Onr 
laws  are  generally  an  adoption  of  yours,  and  I  do  not  know  that 
any  of  the  States  have  changed  them  in  this  particular.  But 
there  Ls  one  rule  of  your  and  our  law,  which,  while  it  proves 
that  every  title  of  debt  is  liable  to  a  disallowance  of  interest, 
under  special  circumstances,  is  so  applic*able  to  our  case  that  I 
shall  cite  it  as  a  text,  and  apply  it  to  the  circumstances  of  our 
case.  It  is  laid  down  in  Vin.  Abr.,  Interest,  c.  7,  and,  Abr.  Eq., 
6293,  and  elsewhere,  in  these  words,  *  Where,  by  a  general  and 
national  calamity  nothing  is  made  out  of  lands  which  are  assigned 
for  payment  of  interest,  it  ought  not  to  run  on  during  the  time  of 
such  calamity/  This  is  exactly  the  case  in  question.  Can  a  more 
general  national  calamity'be  conceived,  than  that  universal  devas- 
tation which  took  place  in  many  of  these  States  during  the  war? 
Was  it  ever  more  exactly  the  case  anywhere,  that  nothing  was 
made  out  of  the  lands  which  were  to  pay  the  interest?" 

In  the  history  of  the  world,  there  probably  has  been  no  instance 
among  civilized  nations  of  a  general  or  national  calamity  in  which 
the  people  have  been  so  deprived  of  available  ina)me  while  it  was 
pending,  or  at  its  close  left  so  little  able  to  meet  their  engagements, 
especially  the  payment  of  interest  which  accrued  while  it  lasted, 
as  the  people  of  Virginia  have  during  and  since  the  recent  war. 
During  the  war  they  were  barely  able  to  secure  subsistence  for 
themselves  and  families,  in  many  cases  losing  their  entire  prop- 
erty by  the  exigencies  of  the  war,  and  called  on  by  the  State 
authority  to  contribute  their  time,  means,  exertions,  and,  in 
many  cases,  their  lives,  to  the  defence  of  the  State.     Since  the 
war,  through  the  abolition  of  slavery,  a  very  large  proportion 
of  what  constituted  their  productive  property  has  been  swept 
away;  and  resuming  the  cultivation  of  their  lands,  which  had 
been  ravaged  and  desolated  by  the  war,  without  any  organized 
system  of  labor,  and  without  adequate  circulating  medium  (now 
needed  more  than  ever),  which  they  have  not  the  means  to  par- 
chase,  and  are  prohibited  from  creating,  as  they  did  before  the 
war,  their  financial  condition  has  been  and  continues  worse  thaa 
at  any  other  period  in  our  history. 

If  there  ever  existed  cases  in  which  interest  accrued  daring 
war  or  national  calamity  should  be  disallowed,  the  cases  which 
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it  was  the  object  of  the  statute  of  1873,  above  quoted,  to  reach, 
stand  pre-eminent  among  them;  and  the  facts  adverted  to  above, 
and  giving  birth  to  the  statute,  appeal  trumpet-tongued  to  the 
courts  and  juries,  to  whose  discretion  the  question  of  allowing 
interest  during  the  war  is  submitted,  not  to  allow  it. 

Messrs.  Baker  &  Walke  united  in  the  argument  of  Mr.  Wilson, 
and  cited  the  following  additional  authorities:  Code  of  Virginia,. 
p.  1120,  §  14;  decisions  U.  S.  courts,  declaring  State  laws  un- 
constitutional, Gilchrist  v.  Little  Rock,  2  Dillon,  D.  C,  261 ;  3 
Peters,  280;  8  Peters,  88;  8  Wheat.,  90-92;  6  Cranch,  128;  8 
Wheat.,  625,  Dart.  Col.;  and  6  A.  L.  Reg.,  p.  220,  in  case  of 
Tucker  v.  Gill,  etc.,  decided  by  Dist.  Court  of  Appeals  at  Peters 
burg.  Judge  Joynes. 

HUGHES,  J. — The  exhaustive  arguments  of  counsel  in  this 
case  relieve  me  of  the  task  of  collating  the  authorities,  or  present- 
ing any  extended  reasoning,  upon  the  questions  at  issue. 

I  think  that  upon  authority,  as  presented  in  the  Virginia  cases 
of  McCall  V.  Turner,  1  Call,  115;  Brewer  v.  Hastie  &  Co*,  3  Call, 
21  ;  Ambler^  Executors  v.  Macon  et  aL,  4  Call,  605 ;  Edgar  Tucker 
v.  Watson,  McGill  &  Co,,  6  Am.  Law  Reg.,  220;  and  the  series 
of  acts  of  Assembly  by  which  this  State  has  expressly  and  con- 
tinuously, from  the  beginning,  preserved  to  her  juries  a  discre- 
tionary power  over  the  subject  of  interest  on  money, — we  may 
assume  the  law  of  this  commonwealth,  as  between  citizens  thereof,, 
to  be,  that  interest  during  a  period  of  war  may  be  disallowed  by 
a  jury  or  a  court  without  breach  of  contract.  The  legislature  of 
Virginia,  by  a  long  series  of  acts,  reaching  down,  in  conjunction 
with  acts  of  Parliament,  from  the  time  when,  by  express  statute, 
the  taking  of  interest  on  money  at  such  rate  as  the  statute  ex- 
pressly named  was  declared  not  to  be  usury,  and  was  converted 
from  a  crime  into  a  statutory  privilege, — has  reserved  to  itself  the 
power  to  say  first,  through  a  jury,  under  what  circumstances  in- 
terest may  be  taken  at  all ;  and  next,  what  percentage  of  interest 
shall  be  allowed.  These  statutes,  and  the  decisions  of  her  highest 
courts  and  ablest  judges  in  the  cases  I  have  named,  seem  to  me 
to  settle  the  law  of  the  subject  for  this  commonwealth.  The  law 
may  not  be  precisely  the  same  in  other  States  of  the  Union,  or 
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in  England.  The  weight  of  authority  elsewhere  is  probably  in 
favor  of  the  exaction  of  war  interest;  and  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  cases  between  other  liti- 
gants than  citizens  of  Virginia  probably  incline  in  the  same 
direction;  but  a  Federal  court  adjudicating  between  citizens  of  a 
State  of  the  Union  in  cases  where  the  lex  loci  contractus  governs, 
IS  bound  to  follow  the  law  of  that  State  as  interpreted  by  its 
courts  of  highest  resort ;  and  therefore  I  feel  bound  in  this  case 
to  disregard  contrary  decisions  on  this  subject  which  may  have 
been  made  by  the  courts  of  other  States,  or  by  the  Federal  courts 
in  adjudicating  between  citizens  of  other  States,  and  uphold  the 
Virginia  statute,  section  14,  chapter  173,  of  the  Code  of  1873.* 
If  I  were  to  deny  the  power  of  the  court  or  of  a  jury  to  disallow 
war  interest  in  Virginia,  I  should  have  not  only  to  nullify  an 
act  of  A&sembly  which  all  courts  of  the  State  are  now  adminis- 
tering, but  to  disregard  solemn  decisions  of  its  Supreme  Court  of 
Appeals,  never  overruled,  and  rendered  at  a  time  when  that  court 
commanded,  probably  more  than  at  any  other,  the  highest  con- 
sideration among  lawyers  and  jurists.  (See  Infra  p.  237.)  The 
only  ground  upon  which  opposition  is  or  can  be  made  to  this  pro- 
vision of  the  code  leaving  it  in  the  discretion  of  court  and  jury 
to  allow  or  not  interest  during  the  period  of  the  late  war,  is, 
that  it  impairs  the  obligation  of  contracts,  and  thus  violates  that 
clause  of  the  National  Constitution  which  prohibits  the  States 
from  passing  laws  having  such  effect. 

It  is  contended,  however,  in  reply,  that  interest  is  not  in  all 
cases  an  obligation  of  contract,  in  the  meaning  of  the  clause  of 
the  National  Constitution  referred  to.  It  is  true  that  it  is  some- 
times expressly  provided  for  in  the  bond,  promissory  note,  or 
other  writing  in  which  parties  unite.  In  such  cases,  of  course, 
the  payment  of  it  is  an  obligation  of  contract;  and  but  for  the 
fact  that  the  taking  of  interest  at  all  is  wholly  of  legislative  per- 
mission, and  that  that  provision  has  been  in  Virginia  continually 
coupled  with  a  legislative  reservation  to  juries  of  discretion  over 
it,  there  could  be  no  x^enial  of  the  fact  that  the  obligation  was 

*  A  decision  of  Judge  Giles,  of  the  United  States  Court,  district  of  Mary- 
land, disallowing  war  interest,  is  given  elsewhere. 
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protected  hy  the  provision  of  the  National  Constitution  which 
has  been  named. 

But  in  the  large  majority  of  cases  interest  is  not  payable  by 
ejcpress  contract.  In  a  multitude  of  them  the  obligation  to  pay 
it  is  only  implie.d.  Where  it  is  not  given  by  express  contract, 
and  the  obligation  to  pay  it  is  not  implied  by  the  courts,  there  is 
a  large  class  of  cases  in  which  it  is  given  as  damages  for  the  non- 
payment of  money  when  due.  There  are,  therefore  (using  the 
terms  of  the  civil  law),  three  modes  in  which  interest  may  become 
due :  by  obligation  ex  eontractUy  by  obligation  quaai  ex  contradiif 
and  by  obligation  ex  delicto  ;  that  is  to  say,  by  contract,  by  im- 
plied contract,  and  by  tort.  It  is  with  reason  contended  that  the 
prohibition  of  the  National  Constitution  does  not  apply  to  the 
two  latter  classes  of  contract,  but  only  to  the  first.  There  is 
reason  for  prohibiting  the  States  from  impairing  express  con- 
tracts entered  into  in  solemn  form  ;  while  great  mischief  and 
abuse  may  result  from  wholly  annihilating  their  power  over  the 
multitudinous  class  of  implied  contracts,  which  are  inferences  of 
the  courts  often  contravening  the  intention  of  parties.  The 
clause  of  that  instrument  containing  the  prohibition  is  in  these 
words:  "No  State  shall  ....  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts." Each  of  the  other  phrases  in  the  context  is  used 
in  its  strictly  technical  sense.  "Bill  of  attainder"  has  a  well- 
defined  ju<licial  meaning,  and  the  courts  will  not  give  it  a  con- 
structive meaning  other  than  or  beyond  its  technical  one.  So  the 
phrase  ex  post  facto  law  is  held  to  embrace  only  l^ws  relating  to 
crimes,  and  will  not  be  allowed  by  the  courts  to  embrace  retro- 
spective laws  affecting  civil  rights.  Likewise,  it  is  contended 
that  the  phrase  obligation  of  contrad^  should  be  strictly  con- 
strued ;  that  is  to  say,  should  be  treated  technically,  and  should 
not  be  interpreted  to  embrace  other  contracts  than  those  known  in 
the  classification  of  the  civil  law  as  obligaiiones  ex  contractu^  or 
express  contracts.  It  is  a  historical  fact  that  the  prohibition  was 
inserted  in  the  Constitution  on  the  motion  of  an  eminent  civil 
lawyer,  educated  in  Scotland,  Mr.  Wilson,  afterwards  justice  of 
the  Supreme  Court  of  the  United  States.  There  can  be  no  doubt 
that  the  mover  of  the  provision  intended  it  to  have  only  its 


230  Harmanson  v.  Wiusokt. 

Opinion  of  the.court. 

technical  signification  ;  and  it  is  with  reason  contended  that  the 
phrase  should  l>e  construed  strictly,  and  not  be  latitudinously 
extended  to  apply  to  obligationea  quasi  ex  contractu  (implied 
contracts),  or  to  obligationes  ex  delicto,  the  obligation  to  pay 
damages.  What  possible  reason  can  exist  for  depriving  the 
States  of  power  over  the  latter  classes  of  obligations  ? 

Neither  of  the  notes  which  are  the  subject  of  the  petition  in 
this  case  gives  interest  in  terms.  It  is  due  upon  each  of  them 
only  by  implication.  It  is  due  for  the  forbearance  of  money. 
It  is  due  by  obligation  quasi  ex  contractu.  It  may  with  reason 
be  contendeti,  therefore,  that  this  is  not  one  of  the  class  of  con- 
tracts falling  within  that  prohibition  of  the  National  Constitution 
which  would  render  the  act  of  the  Virginia  Assembly  void  in 
regard  to  express  contracts. 

But  however  this  phrase  of  the  National  Constitution  may  be 
interpreted  touching  the  special  subject  of  interest  in  other 
States,  and  in  suits  between  citizens  of  other  States,  the  question 
in  Virginia  stands  upon  a  special  basis,  to  some  extent  peculiar 
to  this  Commonwealth.  Here  the  state  of  the  law  relating  to 
interest  is  as  follows:  By  common  law,  the  taking  of  interest 
was  usury,  and  a  punishable  oifence.  This  being  the  normal 
condition  of  the  law  for  a  long  time,  a  statute  finally  was  passed 
in  England  giving  the  creditor  permission  to  charge  a  certain 
limited  percentage  of  interest,  the  t;aking  of  a  greater  percent- 
age being  still  lefl  as  a  punishable  offence  ;  and  in  Virginia  this 
statutory  permission  has  been  continued  from  time  to  time  down 
to  the  present  day,  always  coupled  with  a  legislative  provision 
that  the  allowance  of  even  the  rate  of  interest  permitted  to  be 
taken  by  law  should  be  within  the  discretion  of  juries. 

Therefore  this  legislative  provision  has  entered  into  and  be- 
come a  part  of  every  contract  of  interest,  express  or  implied, 
which  has  been  made,  during  its  existence  upon  the  statute-book. 
Being  a  part  of  the  contract  in  every  case,  the  clause  of  the 
National  Constitution  prohibiting  the  passage  of  laws  inijiairing 
the  obligation  of  contracts  does  not  apply  to  this  law  of 
Virginia. 

The  condition  of  the  law  in  Virginia,  on  this  subject,  is  pre- 
cisely the  same  as  it  is  on  the  subject  of  corporate  charters. 
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When  the  legislature  grants  a  charter,  but  for  a  general  law  on 
the  subject  it  would  have  no  power  to  alter  or  amend  the  charter 
until  the  term  for  which  it  had  been  granted  had  expired.  This 
is  so,  because  of  the  decision  of  the  Supreme  Court  in  the  Dart- 
mouth College  case,  which  declared  charters  to  be  contracts,  and 
that  laws  altering  charters  had  the  effect  of  impairing  the  obli- 
gation of  contracts,  and  therefore  contravened  the  clause  of  the 
National  Constitution  forbidding  such  laws. 

The  consequence  has  been,  that  most  or  all  of  the  States — 
Virginia  among  them — have  expressly  reserve<l  the  right  to  alter 
or  amend  every  charter  that  is  granted.  In  Virginia  this  reser- 
vation is  not  repeated  in  each  act  of  charter,  but  is  a  standing 
provision  in  the  form  of  a  general  law  of  cor|)<)ration,  so  that 
now,  by  virtue  of  that  general  law,  the  legislature  of  the  State 
alters  and  amends  every  charter  at  its  pleasure,  and  these  amen- 
datory laws  do  not  contravene  the  clause  of  the  National  Consti- 
tution under  consideration. 

Precisely  the  same  is  the  case  with  reference  to  the  disallow- 
ance of  interest.  From  a  period  long  anterior  to  the  adoption 
of  the  National  Conscitution,  has  the  General  Assembly  of  this 
State  reserved  to  itself  the  power  of  intrusting  the  allowance  of 
interest  to  the  discretion  of  juries.  This  express  reservation  of 
power  has  entered  into  every  contract  between  her  citizens  that 
has  been  made  within  a  hundred  years,  and  the  act  of  Assembly 
of  1872-3,  ch.  353,  p.  344,  Code  of  1873,  sec.  14,  ch.  173,  p. 
1120,  directing  the  courts  and  juries  to  exercise  that  discretion, 
does  not,  in  my  opinion,  in  any  degree,  impair  the  obligation  of 
contracts  within  the  inhibition  of  the  National  Constitution. 

As  to  the  equities  of  the  case,  alluded  to  by  both  counsel  in 
the  conchision  of  their  briefs,  I  think  there  are,  in  general,  very 
strong  equities  against  the  allowance  of  war  interest.  In  the 
great  majority  of  cases  in  which  the  interest  for  that  period  is  un- 
paid, the  creditors  refused  to  accept  it,  at  the  time  it  fell  due,  in 
the  currency  then  in  circulation.  They  preferred  to  take  the 
chances  of  receiving  gold  or  its  equivalent,  after  the  war  should 
be  over,  and  of  the  enactment  of  such  legislation  as  the  State 
has  actually  resorted  to.  The  permanent  and  fixed  legislative 
policy  of  the  State  had  been  and  was,  to  reserve  to  her  juries  the 
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discretion  of  allowing  or  disallowing  all  interest;  and  these 
creditors  certainly  ought  to  have  contemplated  the  very  prolwtble 
contingency  of  the  legislature's  directing  the  exercise  of  this 
discretion  as  to  interest  falling  due  during  the  war,  when  all  the 
resources  of  the  State  and  her  citizens  were  devoted  to  the  prose- 
cution of  their  side  of  the  contest.  They  had  knowledge  of  the 
legislative  policy  alluded  to,  and  had  notice  of  the  proliability 
that  war  interest  would  be  disallowed  as  described.  If,  with 
such  notice,  they  chose  to  refuse  interest,  as  it  became  due,  or  to 
forbear  the  collection  of  it,  they  cannot  now  complain  of  the 
harshness  of  the  law  by  which  it  is  disallowed. 

The  assignee  in  bankruptcy  has  made  his  claim  to  war  interest 
in  this  case  by  bill  in  chancery,  making  the  maker  of  the  notes, 
the  trustee  in  the  deeds  of  trust  securing  their  payment,  and  the 
indorsers  of  the  notes  on  which  the  interest  is  claimed,  parties 
defendant.  A  decree  will  l)e  given  in  accordance  with  the  prayer 
of  the  bill,  except  that  the  defendant,  Wilson,  will  be  requirwl 
to  pay  the  amount  which  shall  be  found  due  upon  the  notes, 
without  computing  interest  for  the  period  between  the  17th  of 
April,  1861,  and  the  lOth  of  April,  1865. 


United  Stales  District  Court,  Eastern  Distrust  of  Virginia, 
John  S.  Fowler,  Assignee,  v.  John  J.  Dillon  et  al.* 

The  United  States  DiRtrict  0<^urt,  as  a  court  of  equity,  having  cosfnissnce 
of  all  cases  and  controversies  between  a  bankrupt  and  his  crediton^,  has 
the  same  power  to  restrain  creditors  in  judt^ments  at  law  against  a 
bankrupt  that  a  State  court  of  equity  would  have  over  such  creditors 
if  the  debtor  were  not  a  bankriiftt. 

The  power  to  reduce  the  amount  of  judgments  at  law  rendered  on  confed- 
erate contracts,  to  ihe  equivalent  in  lf»gal  monpy,  is  an  equitable  power 
belongin)^  to  State  courts  of  equity,  and  may  be  exercised  in  cashes  where 
bankrupts  are  parties  defendant,  by  the  United  States  District  Courts, 
sitting  as  courts  of  equity. 

*  This  case  is  also  reported  in  12  N.  B.  R.  R.,  808. 
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War  interest  beins;  inequitHble  under  the  laws  of  VirginiH,  the  United 
States  District  Court,  as  a  court  of  equity,  mny  requirn  the  jiult^nient 
creditors  of  a  bankrupt  to  abnto  such  interest  when  embraced  in  judg- 
ments rendered  by  default,  before  187&. 

At  the  June  terra  of  the  County  Court  of  Loudon,  1871 ,  judg- 
ments by  default  were  obtained,  one  of  them  by  the  adminis- 
trators of  Anne  Dillon,  deceased,  a<^ainst  William  N.  Houj^h,  for 
two  thousand  six  hundred  and  f\i\y  dollars,  with  interest  and 
costs;  another  of  them  against  W.  N.  Hough  and  two  other  de- 
fendants jointly  in  favor  of  John  J.  Dillon,  for  one  thousand  nine 
hundred  dollars,  with  interest  and  costs;  and  another  by  John  J. 
Dillon  against  W.  N.  Hough  and  two  other  defendants,  for  four 
hundred  and  fifty  dollars,  with  interest  and  costs. 

At  the  October  term,  1868,  of  the  Circuit  Court  of  London, 
a  judgment  was  obtained  by  the  representative  of  Joshua  Reed, 
deceased,  against  William  N.  Hough,  for  eighty-three  dollars  and 
forty-four  cents,  with  interest  and  costs;  and  at  the  June  terra, 
1871,  of  the  County  Court  of  Loudon,  an  office  judgment  was 
obtained  by  the  representative  of  Joshua  Reed,  deceased,  against 
William  N.  Hough,  for  the  sum  of  two  thousand  dollars,  with 
interest  and  costs,  subject  to  large  credits  for  payments  made  No- 
veral^er  28th,  1870,  and  December  2lst,  1870.  Upon  these  latter 
judgments  execution  went  out,  and  were  returned,  or  levied,  so 
as  to  bind  the  personal  property  of  William  N.  Hough;  and  the 
judgments  were  docketeil  as  liens  upon  his  real  estate.  Except 
the  one  specified,  no  part  of  these  judgments  has  been  paid. 

On  the  15th  day  of  March,  1873,  the  said  William  N.  Hough 
was  adjudicated  a  bankrupt  in  this  court. 

All  the  debts  on  which  the  judgments  named  were  taken  were 
confederate  debts,  made  during  the  civil  war,  and  the  considera- 
tion of  them  confederate  money  or  bank  bills  of  banks  of  the 
confederacy.  The  amounts  of  the  debts  for  which  the  judg- 
ments were  taken  were  never  scaled  down  to  their  value  in 
genuine  money;  but  the  judgments  were  taken  for  their  full  face 
value.  All  the  judgments,  except  probably  that  of  October, 
1868,  were  by  default,  and  embraced  interest  for  the  period  of 
the  civil  war.  The  act  of  Assembly  relieving  against  war  inter- 
est was  not  passed  until  April  2d,  1873. 


234  Fowler  v.  Dillon. 

Opinion  of  thi»  court. 

HUGHES,  J. — The  question  is,  Can  this  court  require  the 
creditors  in  these  judgments  to  scale  tliese  debts?  The  courts 
of  Virginia,  as  courts  of  equity,  have  frequently  interfered  when 
their  powers  were  invoked  to  rectify  the  amounts  for  which  judg- 
ments at  law  have  been  taken  expresse<l  in  confederate  money. 
And  besides  this  prescriptive  equitable  power  to  corre<^  mis- 
takes in  judgments,  and  prevent  the  enforcing  of  unconscionable 
claims,  exercised  by  the^e  courts  as  courts  of  chancery,  the  legis- 
lature has  conferred  statutory  powers  u|>on  the  courts  in  this 
class  of  cases.  Recognizing  the  equity  of  thus  scaling  debts  con- 
tracted in  an  inflated  and  depreciated  currency,  and  in  orrler  to 
secure  uniformity  of  proanlure,  the  General  Assembly  of  Vir- 
ginia, in  acts  of  Assembly  for  1872-73,  p.  219,  Code  of  1873,  p. 
982,  passed  laws  allowing  proof  of  the  real  consideration  of  con- 
federate contracts  to  he  made;  directing  conft»derate  debts  to  be 
scaled  by  a  fixed  schedule  of  values;  giving  remedies  in  the 
courts  against  judgments  for  confederate  debts  obtained  after 
the  war  by  default,  and  obtained  during  the  war  for  confederate 
amounts;  and  giving  the  courts  power,  upon  evidence,  "to scale 
the  said  debts  and  judgments"  as  of  such  date  as  may  to  the 
court  seem  right  "in  the  particular  case." 

The  courts  of  the  State,  as  courts  of  chancery,  have  not  con- 
sidered that  in  exercising  this  power  to  adjust  the  amounts  dne 
upon  money  contracts  ac»x;ording  to  principles  of  equity  and  f;ood 
conscience,  they  were  violating  or  impairing  contracts;  but  have 
thought,  rather,  that  they  were  execuiting  them  according  to  the 
real  intention  of  parties.  And  the  General  Assembly  of  Vir- 
ginia has  not,  in  endeavoring  to  fix  a  schedule  for  the  gradua- 
tion of  contracts,  thought  for  a  moment  that  it  was  abrogatiDg 
or  impairing  contracts;  but  rather  that  it  was  providing  a  legal 
basis  for  the  private  settlement  of  confederate  contracts,  and 
thus  preventing  the  necessity  of  carrying  every  such  contract 
into  the  courts. 

I  do  not,  therefore,  concur  in  the  propdsition  of  counsel  for  the 
judgment  creditors  of  Hough,  that  judgments  by  default  for  the 
full  amount  of  money  called  for  by  confederate  contracts  are 
vested  rights,  beyond  the  reach  of  an  act  of  Assembly  or  a  court 
of  equity.     The  power  of  the  Court  of  Chancery  over  judgmentB 
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at  law  has  not  been  disputed  since  the  reign  of  James  I,  and 
extends  to  the  proceeding  at  law  in  every  stage.  (Story,  Eq.  Jur., 
section  886;  Kerr  on  Injunctions,  pp.  21-27;  and  Spence's  Eq. 
Jur.,  p.  674.)  In  repeated!  cases  in  Virginia  have  the  State  courts, 
as  courts  of  equity,  interfered  to  rectify  the  amounts  recovered 
by  judgment  on  amfederate  contraqts  by  scaling  them  to  their 
equitable  value.  And  the  General  Assembly  of  Virginia  has,  in 
ch.  43,  section  10,  of  the  code,  recognized  this  power  in  courts 
of  equity,  and  forbidden  its  abridgment,  by  providing  that 
nothing  in  the  act  making  provision  for  the  correction  of  judg- 
ments and  adjustment  of  accounts  due  upon  confetlerate  con- 
tracts "shall  be  construerl  to  take  away  or  impair  the  ordinary 
jurisdiction  of  courts  of  equity."  It  has,  moreover,  given  a 
remedy  by  summary  motion  in  courts  of  law  to  any  defendant 
aggrieved  by  judgment  on  default  for  confederate  money,  ren- 
dere<I  sim^e  March  3d,  1866.  Certainly,  if  such  judgments  may 
be  opened  by  summary  motion  on  notice  to  the  creditor,  there 
can  be  no  successful  denial  of  the  power  of  a  court  of  equity, 
clothed  with  a  prescriptive  jurisdiction  over  contracts  and  judg- 
ments, which  has  existed  for  nearly  three  centuries,  to  correct 
judgments  of  the  class  under  consideration,  by  enjoining  credit- 
ors from  enforcing  them. 

If,  therefore,  this  were  a  court  of  the  State  sitting  in  chancery, 
upon  a  general  creditors'  bill,  brought  for  the  marshalling  and 
distribution  of  the  effects  of  an  insolvent  debtor,  there  would  be 
no  doubt  not  only  of  its  power  to  look  inti>  the  consideration  of 
the  contracts  on  which  the  judgments  against  Hough  were  ob- 
tained, for  the  purpose  of  rectifying  them,  but  it  would  be  its 
duty  to  do  so,  and  to  reduce  the  amounts  to  their  proper  value  for 
the  benefit  of  the  creditors  of  the  estate. 

The  proceeding  in  bankruptcy  is  nothing  more  nor  less  in  its 
natnre  and  objects  than  a  general  creditors'  bill ;  and  the  bank- 
ruptcy court  is  in  effect  a  court  of  chancery,  established  for  the 
specific  purpose  of  administering  a  bankrupt's  estate  under  a  pro- 
ceeding which  is  in  effect  a  general  creditors'  bill.  As  such,  it 
has  precisely  the  same  powers  in  equity  over  judgments  of  State 
courts  a6ec*.ting  the  bankrupt's  estate,  which  a  State  court  of 
equity  would  have  under  a  general  creditors'  bill,  if  the  debtor 
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were  not  a  bankrupt.  It  is  true  that  the  Bankrupt  Act  forbids 
the  summary  proceedings  in  bankruptcy  to  be  used  where  third 
persons,  other  than  the  bankrupt  and  his  cre<litors,  are  to  be 
affectetl,  and  requires,  in  such  cases,  that  the  proceedings  taken 
in  the  District  Court  shall  be  plenary  proceedings,  in  the  form 
of  a  suit  in  equity.  This  requirement  has  been  enforced  in  the 
present  case ;  and  the  question  is,  Has  this  court  power  to  look 
into  the  consideration  on  which  the  debts  of  Hough,  the  bank- 
rupt, were  founded,  which  are  the  subject  of  the  judgments  that 
have  been  described  ? 

As  a  court  of  ecjuity,  clothed  with  power  and  jurisdiction  over 
"all  cases  and  controversies  between  the  bankrupt  and  his 
creditors,  for  the  collection  of  assets,  and  the  ascertainment  and 
liquidation  of  liens  thereon,  and  for  the  marshalling  and  disjio- 
sition  of  the  diflFerent  funds  and  assets,  so  as  to  secure  the  rights 
of  all  parties,  and  to  effect  a  due  distribution  of  the  assets  among 
all  the  creditors,"  this  court  has  not  only  the  same  power  as  a 
State  court  of  equity  to  restrain  the  enforcement  of  a  judgment 
at  law  recovered  against  a  bankrupt  for  an  improjjer  amount,  hut 
it  is  its  peculiar  duty  and  province  to  do  so.  As  the  State  courts 
of  equity  do  not  hesitate,  when  invoked,  to  restrain  the  enforce- 
ment of  judgments  for  the  full  amount  of  confederate  contracts, 
it  cannot  be  deemed  an  unusual  or  unauthorized  stretch  of  power 
in  a  bankruptcy  court  sitting  in  chancery  to  do  the  same  thing. 

I  have  already  stated  the  reasons  which  induce  me  to  reject 
the  idea  that  judgments  of  the  class  under  consideration  confer 
vested  rights,  and  cannot  be  disturbe<l,  except  by  violating  the 
constitutional  inhibition  against  impairing  the  obligation  of  con- 
tracts. Congress  is  not  subject  to  this  inhibition,  and  the  courts 
of  the  United  States  may  proceed  in  the  discharge  of  the  func- 
tions with  which  they  are  clothed  by  Congress  without  violating 
it.  But  in  this  case  no  such  objection  can  hold  good.  To  cor- 
rect a  judgment  at  law  so  as  to  conform  the  amount  recovered  by 
it  to  the  real  intention  of  the  parties,  and  render  it  consistent 
with  justice  and  equity,  is  not  to  impair  the  obligation  of  con- 
tracts, but  the  reverse. 

There  is  but  one  other  question  left  for  consideration;  and 
that  is  whether,  after  judgment  by  default,  the  judgment  creditor 
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may  be  raade  to  abate  the  interest  which  accrued  on  his  debt 
during  the  period  of  the  late  civil  war.  I  think  the  principle  is 
settled  in  Virginia,  that  interest  during  a  period  of  war  is  not 
recoverable  except  by  the  express  allowance  of  the  court  or  a 
jury.  Judge  Joynes,  President  of  the  District  Court  of  Ap|)eals 
at  Petersburg,  said  in  the  case  of  Tticker  v.  Watson  et  als.y  6  A. 
L.  R.,  220,  upon  a  review  of  the  authorities  on  the  subject : 
"  Afker  such  an  array  of  judicial  opinion  and  authority,  including 
at  least  one  express  decision  of  the  Court  of  Appeals  of  Virginia, 
we  do  not  feel  disposed,  if  we  were  at  liberty,  to  examine  the 
question  as  an  original  one,  and  do  not  think  it  necessary  to  ex- 
plain the  various  grounds  on  which  the  decisions  referred  to  have 

been  placed We  are  of  opinion  that  interest  during  the 

war  is  not  recoverable." 

.  The  laws  of  Virginia  have,  from  the  earliest  history  of  the 
ooramonwealth,  left  the  question  of  interest,  in  every  contract,  to 
the  discretion  of  the  jury.  The  language  of  the  Code  of  1849, 
p.  673,  is :  "  The  jury^  in  any  action  on  contract,  may  allow  in- 
terest on  the  principal  sura  due,  or  any  part  tliereof,  and  fix  the 
period  at  which  such  interest  shall  commence,^'  The  language  is 
repeated  in  the  Code  of  1873,  p.  1 120,  Section  14;  as  taken  from 
the  act  of  Assembly  of  1872-3,  chapter  353,  passed  April  2d, 
1873.  This  act  gives  the  same  power  over  interest  as  to  all  fu- 
ture contracts.  The  same  act,  in  another  clause,  gives  power  to 
the  cowt  or  jury  to  allow  or  disallow  interest  arising  during  the 
period  of  the  late  civil  war.  The  same  act,  in  another  clause, 
provides  that  on  any  "judgment  or  decree  heretofore  rendered, 
which  has  not  been  paidy  the  defendant  may,  on  motion,  after  ten 
days'  notice  to  the  plaintiff,  cause  the  same  to  be  reviewed  by  the 
court  in  which  it  was  rendered,  and  if  it  shall  appear  from  the 
record  that  the  judgment  embraces  [war]  interest,  it  shall  be  law- 
ful for  the  court  to  cause  said  judgment  to  be  abated  to  the  extent 
of  the  interest  so  embraced."  These  provisions  of  statute  law, 
all  taken  together,  conclusively  show  that  in  Virginia  interest  is 
deemed  to  be  a  subject  not  of  natural,  but  of  statutory  right.,  to 
be  allowed  to  a  creditor  only  when  and  to  the  amount  prescribed 
by  statute  or  by  the  tribunal  intrusted  with  power  over  the  sub- 
ject    And  the  last  clause  above  quoted  is  virtually  an  assertion 
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by  the  legislature,  that  its  power  is  so  complete  that  judgments 
for  interest  shall  not  confer  a  vested  right,  which  shall  transcend 
the  power  of  the  legislature  or  the  courts  and  juries  to  reach  it^ 

The  settled  law  of  Virginia  being  not  only  generally  that  in- 
terest is  subject  to  the  discretion  of  a  jury,  but,  specially,  that 
interest  during  the  perioii  of  war  shall  not  be  taken,  except  by 
allowance  of  <5ourt  or  jury  after  contest,  it  follows  that  if  a  judg- 
ment has  gone  by  default  for  interest  during  the  war  at  any  time 
before  the  act  of  1873,  it  is  within  the  province  of  a  court  of 
equity  to  require  the  creditor  in  such  a  judgment  to  abate  the 
interest.  The  judgment  does  not  confer  a  vested  right,  and  covers 
an  inequitable  claim,  which  it  is  against  the  policy  of  the  law  of 
Virginia  to  allow. 

I  return,  therefore,  to  the  question  whether  this  court,  as  a 
court  of  equity,  with  jurisdiction  and  power  over  the  cre<litors  in 
the  judgments  under  consideration,  may  compel  those  cre«litors 
to  abate  the  war  interest  on  their  debts.  If  they  had  recovered 
those  judgments  after  contest,  and  afler  the  passage  of  the  act  of 
Assembly  of  1872-3,  chap.  353,  then  the  subject  may  have  been 
res  adjiidicatay  and  the  creditors  might  not  have  been  interfered 
with.  But,  as  laid  down  by  Judge  Marshall,  in  7  Cranch,336: 
"Any  fact  which  clearly  proves  it  against  conscience  to  execute 
a  judgment,  and  of  which  the  party  enjoined  could  not  have 
availed  himself  at  the  trial  at  law  ....  will  authorize  a  court 
of  equity  to  interfere  by  injunction  to  restrain  the  adverse  party 
from  availing  himself  of  such  adverse  judgment." 

Not  doubting,  therefore,  the  power  of  this  court  over  the  cred- 
itors in  these  judgments,  and  seeing  that  the  laws  of  the  State 
declare  that  the  collection  of  war  interest  is  inequitable,  and  that 
the  law  authorizing  the  disallowance  had  not  been  passed  at  the 
time  that  these  judgments  were  rendered,  I  am  of  opinion  that 
this  court  ought  to  interfere  to  require  an  abatement  of  the  war 
interest  on  these  judgments;  and  that  it  ought  not  to  put  the 
bankrupt  or  the  assignee  to  the  needless  task  of  applying  to  the 
courts  of  law  which  rendered  these  judgments  for  an  abatement 
ofthis  war  interest. 

Note. — The  decree  in  this  cause  was  affirmed  on  appeal  by 
the  Circuit  Court. 
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Didi'lot  Court  of  ihe  United  States,  Eastern  District  of  Virginiay 

at  Richmond. 

Howard  and  Wendlinger,  Assignees,  v.  George  S.  and 

John  D,  Prince.* 

The  p<>P8€&«ion  by  vendor,  after  bill  of  sal**,  of  ihe  6xturcs  U9f»d  in  the  man- 
ufuc'ture  of  tobacco;  is  not  per  se  fraudulent,  under  the  rule  in  Twyne's 
case  and  undiT  the  l.st  Sf'ction  of  chapter  114,  of  the  Virginia  Code. 

In  such  a  caAC,  the  principh*,  cnr.ent  creditor,  is  to  be  applied. 

In  such  a  case,  the  Federal  court  follows  the  State  law  and  the  precedents 
of  the  State  courts. 

In  equity. 

This  case  was  submitted  on  written  arguments  of  counsel  and 
written  testimony,  by  Onld  &  Carrington  and  Keen  &  Davis 
for  complainants^  and  Jno.  A.  Lynham  for  defendants. 

In  the  beginning  of  February,  1873,  George  S.  Prince,  a 
manufacturer  of  tobacco  in  Richmond,  Virginia,  applied  to  his 
father,  John  D.  Prince,  of  Brooklyn,  New  York,  for  $2000, 
offering  to  mortgage  the  fixtures  in  his  factory  to  secure  the 
amount,  or  to  make  an  absolute  bill  of  sale  of  the  fixtures.  John 
D.  Prince  replied,  that  he  could  not  then  say  whether  he  could 
spare  the  money,  that  his  son  might,  however,  draw  for  $500, 
and  that  if  he  should  find  he  could  let  George  have  the  rest  of 
the  sum,  he  would  insist  upon  an  absolute  sale  to  him  of  the 
fixtures.  A  draft  for  $5U0  was  drawn  by  George  Prince,  on  the 
1st  of  March,  and  paid  by  John  D.  Prince.  Original  letters 
relating  to  the  transaction,  reaching  to  July  19th,  1873,  are  filed 
in  the  cause. 

In  June  afterwards,  upon  renewed  solicitations  by  George,  the 
father  finally  consented  to  spare  the  remaining  $1500,  and  re- 
quired a  bill  of  sale  of  the  fixtures  to  be  sent  him.  Accordingly, 
on  the  14th  of  June,  1873,  George  S.  Prince  drew  for  $500  as 
part  of  the  $1500  remaining  due,  which  draft  was  paid  by  John 


*  This  case  is  also  reported  in  11  N.  B.  R.  B.,  822. 
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D.  Prince.  But  on  the  19th  of  July  following,  on  Geoi^'s 
telegraphing  that  he  had  drawn  a  third  draft  for  $500,  Joha  D. 
Prince  wrote,  complaining  that  George  had  neglected  to  send 
him  the  promised  bill  of  sale  with  inventory  of  fixtures,  saying 
that  he  would  accept  and  pay  this  draft,  but  declaring  that 
George  need  not  draw  again  without  performing  his  promise,  for 
he  should  certainly  allow  the  draft  to  be  protested.  George 
Prince  thereupon  forwarded  a  bill  of  sale  of  the  fixtures,  the 
original  of  which  is  attached  to  the  depositions  in  the  case,  taken 
by  Commissioner  Winslow,  of  New  York.  The  bill  of  sale  is 
dated  Richmond,  June  14th,  1873.  This  instrument  was  copied 
at  the  time  it  was  written  iuto  the  letter-book  kept  by  Geoige 
Prince  in  his  factory,  by  M.  M.  Burton,  his  manager,  was  known 
and  talked  of  in  the  factory,  and  no  concealment  of  it  attempted. 
It  does  not  appear  to  have  been  recorded  in  the  office  of  the 
Chancery  Court  of  the  city  of  Richmond,  where  registered,  in- 
struments are  by  law  recorded.  There  is  no  actual  fraud  proved 
in  the  transaction — none  attempted  to  be  proved  as  against  John 
D.  Prince,  of  Brooklyn,  who  would  seem  to  be  a  man  of  wealth 
and  high  character,  and  a  liberal  and  kind  father.  Probably 
the  bill  of  sale  was  not  actually  made  until  about  the  19th  of 
July,  the  date  of  the  thii-d  draft,  and  of  Mr.  John  D.  Prince's 
letter  of  complaint;  probably  it  was  then  made  out  and  ante- 
dated as  of  the  14th  of  June,  in  order  to  conform  to  the  date  of 
the  second  draft,  that  being  the  date  when  George  Prince  seemed 
to  consider  that  the  contract  between  himself  and  father  had 
been  concluded.  It  is  contended  that  if  this  bill  of  sale  was 
good  at  all,  the  fact  that  it  was  dated  on  the  14th  of  June,  but 
delivered  oh  the  19th  of  July,  invalidates  it  without  proof  that 
a  fraudulent  purpose  was  subserved  by  such  antedating.  It  is 
proved  by  the  defence  (and  is  not  denied  by  the  complainants) 
that  the  whole  $2000  obtained  from  John  D.  Prince,  was  used 
by  George  in  payment  of  dues  to  creditors  in  the  line  of  his 
business. 

It  is  not  charged  or  proved  that  George  Prince  was  insolvent 
on  the  19th  of  July,  1873,  or  that  the  bill  of  sale  was  made  in 
contemplation  of  insolvency  or  bankruptcy,  or  that  John  D. 
Prince  knew,  or  had  reasonable  cause  to  believe  at  the  time,  that 
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his  son  was  insolvent  or  contemplated  bankruptcy.  Therefore, 
this  bill  of  sale  does  not  fall  within  the  second  clause  of  the  35th 
section  of  the  General  Bankrupt  Act,  and  was  just  as  valid  it 
made  on  the  19th  of  July,  1873,  as  if  made  on  the  14th  of  June 
before.  If  made  in  good  faith,  the  11th  section  of  the  amenda- 
tory act  of  Congress  of  22d  of  June,  1874,  would  take  the 
transaction  from  the  operation  of  that  clause. 

The  panic  of  1873  came  on  in  September  following  the  trans- 
action which  has  been  described.  George  Prince  became  a  victim 
of  it  on  the  17th  of  December  in  that  year,  when  he  filed  his 
petition  in  bankruptcy. 

His  assignees  in  bankruptcy  now  file  their  bill  on  the  chancery 
side  of  this  court  against  George  S.  Prince  and  John  D.  Prince, 
and  pray  that  the  bill  of  sale  of  the  14th  of  June,  1873,  may  be 
set  aside  as  fraudulent,  and  that  the  tobacco  fixtures  conveyed  by 
it  may  be  sold  as  part  of  the  assets  in  bankruptcy,  in  the  case 
of  George  S.  Prince,  bankrupt,  pending  on  the  bankruptcy  side 
of  this  court. 

HUGHES,  J. — The  case  presents  itself  as  one  of  a  sale  of 
personalty,  where  the  vendor  remains  in  possession  of  the  goods 
sold.  The  old  common  law  rule  was,  that  in  such  a  case  the 
continued  possession  of  the  goods  by  the  vendor  was,  per  se, 
fraudulent,  and  rendei^  the  sale  void.  It  was  decided  in 
Twyne^s  case,  which  was  rendered  upon  the  statute  of  13th 
Elizabeth,  ch.  5,  declaratory  of  the  common  law,  that  though  the 
sale  in  that  case  were  upon  valid  consideration,  yet  thecontinued 
possession  of  the  vendor  invalidated  the  sale ;  the  secrecy  and 
non-delivery  which  was  proved  raising  a  presumption  that  the- 
whole  transaction  was  collusive,  creating  a  trust  for  the  benefit  of 
the  vendor.  In  Edwards  v.  Harben,  2  Term,  587,  it  was  held  that 
such  possession  was  not  merely  evidence  of  fraud,  but  was  itself,. 
in  point  of  law,  fraudulent.  These  cases  controlled  the  decisions 
of  the  English  courts  for  a  long  period  of  time,,  and  produced 
for  many  years,  like  decisions  by  the  courts  of  many  of  the  States 
in  this  country,  Virginia  included,  and  by  the  courts  of  the 
United  States. 

But  in  England,  the  doctrine  of  fraud,  per  «e,  has  been  dis- 
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carded,  and  the  milder  rule  has  for  some  time  obtained,  that 
continued  possession  after  sale  of  personalty  by  the  vendor  creates 
only  a  presumption  of  fraud,  and  that  the  fact  of  fraud  is  not,  in 
suits  at  law,  to  be  determined  by  the  court,  but  must  be  left  to 
the  jury;  and  it  is  further  held  in  England,  that  if  the  personal 
chattels  savor  of  the  realty,  as,  for  instance,  engines,  utensils,  and 
machinery  belonging  to  a  manufacturing  establishment,  no  pre- 
sumption of  fraud  will  arise  from  the  want  of  delivery.  2  Kent, 
516,  and  cases  there  cited. 

If  the  transaction  under  consideration  between  George  S. 
Prince  and  John  D.  Prince  is  fraudulent,  it  is  so  under  the  law 
of  Virginia,  as  construed  by  the  courts  of  Virginia ;  that  law  be- 
ing now  section  first  of  chapter  114  of  the  code  of  1873. 

Counsel  for  complainants  contend  that  this  court  must  decide 
this  case  by  the  precedents  which  they  cite  from  the  Supreme 
Court,  and  other  courts  of  the  United  States.  In  one  sense,  that 
should  and  must  be  done.  But  in  no  case  in  which  a  court  of 
the  United  States  has  had  to  pass  upon  the  doctrine  to  which  I 
have  alluded  (other  than  cases  in  which  the  personalty  concerned 
was  a  ship  at  sea,  or  other  thing  exclusively  within  the  admiralty 
jurisdiction),  has  it  decided  against  the  law  and  ruling  of  the 
courts  of  the  State  in  which  the  property  was  assigned.  The 
leading  federal  decisions  (especially  the  noted  case  of  Hamilion  v. 
RtLssell,  1  Crauch,  309)  were  rendered  upon  cases  arising  in  the 
District  Court  of  Columbia,  where  the  Federal  courts  were  at 
liberty  to  lay  down  the  law  irrespective  of  the  laws  of  the  States. 

In  the  case  now  before  me,  I  should  go  counter  to  the  uniform 
practice  of  the  courts  of  the  United  States  if  I  should  be  governed 
by  any  other  law  in  my  decision  than  the  statute  of  Virginia, 
just  referred  to,  and  should  construe  it  by  any  other  precedents 
than  those  of  our  own  Court  of  Appeals. 

I  have  said  that  the  rule  of  Edwards  v.  HarbeUj  2  Term,  587, 
did  substantially  obtain  for  a  long  time  in  Virginia ;  see  2  Hen.d* 
M.,  289,  302 ;  2  Mun.,  341 ;  3  Mun.,  1,  7 ;  5  Mun.,  28;  Gilmer, 
15 ;  5  Ran.,  211,  599 ;  and  2  Rob.,  280.  But  at  last  our  Court 
of  Appeals  found  it  necessary  to  recede  from  a  rule  which  com- 
mon experience  had  taught  to  be  unjust  and  untenable.  The 
cases  of  honest  assignments  where  the  vendor  retained  posses- 
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eioD,  were  too  Dumerous  and  too  frequent  to  allow  of  a  further 
adherenoe  to  the  old  arbitrary  rule  of  fraud  per  ae.  Accordiugly 
in  the  case  of  Davis  v.  Turner^  4  -Grat.,  423,  cited  with  dis- 
tinguished consideration  throughout  the  United  States  and  in 
England,  most  of  the  judges  who  had  held  to  the  rule,  themselves 
receded  from  it,  and  the  eourt  adopted  the  conclusion,  expressed 
as  follows  by  President  Cabell :  "  It  seems  now  conceded  on  all 
hands  that  the  continued  possession  of  the  vendor,  after  an  ab* 
solute  sale,  is  open  to  explanation  in  some  form  or  shape,  and  we 
are  not  so  restrained  from  authority  as  to  prevent  our  allowing 
an  explanation  that  shows  such  possession  and  the  whole  trans- 
action to  have  been  fair  and  honest,  and  especially  where  such 
possession  has  been  held  under  a  bailment  for  a  valuable  con- 
sideration, in  good  faith  made  from  the  vendee  to  the  <vendor« 
•  •  .  It  would  be  carrying  a  distrust  of  juries  too  far  to  suppose 
them  incapable,  with  the  aid  of  a  wholesome  primd  facie  pre- 
sumption, to  administer  justice  on  this  subject,  in  the  true  spirit 
of  the  statute,  and  it  is  better  to  confine  the  interposition  of  the 
court  to  guiding,  instead  of  driving,  them  by  instructions,  and  to 
the  power  of  granting  new  trials  in  case  of  plain  deviation/'  I 
need  not  repeat  that  this  case  of  Davis  v.  Turner  has  beoome  a 
leading  case  on  the  subject  on  this  continent.  As  declaring  the 
law  of  Virginia,  it  is  binding  jupou  this  court. 

The  question  before  us  now,  is  whether  the  transaction  that  has 
been  described,  which  took  place  between  George  and  John  D. 
Prince,  in  June  and  July,  1873,  was  fraudulent  under  section 
first,  chapter  114,  relating  to  fraudulent  acts,  of  the  code  of 
Virginia. 

A  full  and  free  power  to  dispose  of  chattels  is  an  essential  and 
inherent  incident  of  ownership.;  and  the  vendee  has  the  same 
right  to  leave  them  in  the  possession  of  the  vendor  that  he  would 
have  to  take  them  into  his  own  custody,  or  place  them  in  the 
possession  of  a  third  person ;  unless  such  act  necessarily  and  in- 
evitably tends  to  deceive  and  defraud  creditors,  4  Hill,  271.  The 
frequent  necessity  of  intrusting  personal  estate  to  others  than  the 
actual  owner,  forbids  an  arbitrary  enforcement  of  the  rule  that 
possession  shall  always  be  deemed  conclusive  evidence  of  title. 
2  N.  H.,  13. 
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It  being  a  case  in  chancery,  I  am  to  exercise  the  functions  of 
a  jury;  and  in  doing  so,  I  am  required  to  premime  that  the  trans- 
action was  fraudulent,  because  of  the  fact  that  George  S.  Prince 
retained  possession  of  the  fixtures  assigned  by  the  bill  of  sale; 
but  I  am  also  allowed  to  take  the  other  facts  jiresented  in  the 
evidence  into  consideration,  as  explaining  away  or  not,  this  1^1 
presumption. 

If  the  bill  of  sale  under  consideration  had  been  made  for  the 
purpose  of  securing  to  John  D.  Prince  the  payment  of  a  debt 
which  George  S.  Prince  owed  him  before  the  time  of  the  assign- 
ment, the  case  would  have  been  the  invidious  one  of  preferring 
one  creditor  over  others;  and  the  presumption  arising  from  con- 
tinued possession  would  have  been  exceedingly  strong,  if  not  in- 
surmountable; for  it  would  have  been  a  case  of  preference  and 
partiality.  But  the  fact  here  was,  that  the  father  advanced  money 
to  the  son  for  the  purpose  of  being  used,  and  which  was  used,  for 
the  benefit  of  other  creditors.  The  money  paid  by  the  fether 
was  faithfully  appropriated  to  the  claims  of  other  creditors;  and 
the -assignment  was  made,  not  to  the  prejvdice  of  other  creditors, 
but  to  their  advantage.  This  is  a  circumstance  in  the  case 
which  I  find  myself  unable  to  consent  to  disregard. 

Again,  if  the  property  assigned  had  been  public  or  corporate 
bonds,  or  bills  payable,  or  tobacco,  or  any  movable  thing  which 
could  have  been  physically  delivered  with  convenience,  then  if 
it  had  not  been  delivered,  but  the  use  and  possession  of  it  retained 
by  George  S.  Prince,  the  presumption  of  fraud  would  have  been 
very  strong.  But  the  property  assigned  was  not  of  this  movable 
and  transferable  sort.  It  was  fixtures,  a  personalty  which  sa- 
vored of  realty;  a  sort  of  property  which  John  D.  Prince  would 
have  had  no  use  for  in  Brooklyn,  N.  Y. ;  a  sort  of  property 
which  as  often  as  not  in  Richmond,  does  not  belong  to  the  manu- 
facturer of  tobacco,  but  belongs  to  his  landlord  or  other  owners; 
a  sort  of  property  the  mere  possession  and  use  of  which  in  the 
business  of  tobacco  manufacturing,  are  not  in  fact  presumptive 
of  the  manufacturer's  ownership.  It  is  a  sort  of  property  the 
real  ownership  of  which  is  not,  in  fact,  and  as  of  course,  presumed 
from  the  mere  use  of  it  by  the  manufacturer,  nor  made  the  basis 
of  credit,  any  more  than  is  the  ownership  of  the  building.     It  is 
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a  sort  of  property  the  ownersliip  of  which  would  be  especially 
inquired  of  by  a  prudent  creditor  before  giving  credit.  The  Vir- 
ginia Court  of  Appeals  having  adopted  the  present  English  rule 
on  the  legal  question  under  discussion,  I  will  presume  that  it  has 
adopted  also  the  English  precedents.  See  Ry.  &  M.,  312;  8 
Taunt.,  838 ;  5  Esp.,  22;  3  B.  &  C,  368 ;  and  3  B.  &  Ad.,  498. 

The  case  under  consideration  is  emphatically  one  in  which  the 
rule  caveat  creditor  applies.  The  creditor  of  a  tobacco  manufac- 
turer in  Richmond  dues  not  in  fact  presume  that  either  a  factory 
building  or  the  fixtures  in  it  is  the  property  of  the  manufacturer^ 
He  does  look  and  he  should  look  to  the  ownership  of  each  before 
giving  credit  upon  either.  In  the  case  of  fixtures,  if  there  is  no 
actual  fraud  by  misrepresentation  and  false  pretence,  fraud  ought 
not  even  to  be  presumed  from  the  mere  fact  that  a  vendor  has 
use  and  possession  of  such  ponderous  personalty  as  tobacco  fix- 
tures, which  he  has  sold. 

The  evidence  of  Mr.  Burton  in  this  case  is,  that  in  nine-tenths 
of  the  tobacco  factories  of  Richmond,  the  fixtures  are  in  other 
ownership  than  that  of  the  manufacturers,  or  are  under  mortgage. 

The  presumption  of  fraud  created  by  law  in  this  case,  is  there- 
fore, I  conceive,  negatived  by  the  nature  of  this  property  as  well 
as  by  the  proved  facts  of  the  transaction.  The  fixtures  were 
bought  by  contract;  they  were  paid  for  in  money;  the  purchase- 
money  was  used  bona  fide  by  the  vendor  in  payment  of  his  cred- 
itors; the  continued  possession  was  of  property  that  would  have 
been  useless  if  removed  merely  to  effect  a  change  of  possession; 
it  was  used  after  the  sale,  for  the  benefit  of  the  business  and  of 
the  creditors ;  and  the  property  was  of  such  a  character  as  not  by 
the  custom  of  Richmond  to  create  the  impression  of  ownership  in 
the  person  using  it,  or  to  give  a  credit  to  that  person. 

I  am,  therefore,  of  the  opinion  that  the  bill  of  sale  in  this  case 
ought  not  to  be  set  aside;  and  that  the  bill  of  the  complainants 
ought  to  be  dismissed. 

I  will  make  an  order  to  that  effect,  and  give  leave  to  the  com- 
plainants within  ten  days  of  its  date  to  appeal  from  the  order 
upon  filing  a  bond  for  costs,  and  a  copy  of  this  record  and  this 
decision  with  the  clerk  of  the  Circuit  Court. 

Noi'E. — There  was  no  appeal. 
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United  States  OtrcHU  Cbicrt,  District  of  Virginia,  at  RichtMrnd, 

1796. 

Shedden  v.  Custis.* 

A  plHintiff  \n  a  Federal  court  must  state  himself  to  be  the  subject  or  citizen 
of  a  foreign  State,  in  order  to  entitle  the  court  to  jurisdiction.  And 
if  he  omits  it,  the  defendant  may  take  advantage  of  the  omission  bj 
motion  in  arrest  of  judgment. 

For,  the  General  and  State  governments  should  be  kept  separate;  and  each 
left  to  do  the  business  properly  belonging  to  it. 

The  plaintiiFdid  not  state  himself  in  his  declaration  to  be  the 
subject  or  citizen  of  a  foreign  State;  and  the  question  was,  if  this 
should  be  done^  in  order  to  show  that  the  court  had  jurisdiction. 

JAY,  C.  J. — If  the  court  has  not  jurisdiction,  it  is  on  account 
of  the  disability  of  the  person,  which  might  be  pleaded  in  aliate- 
ment;  and  if  it  could  be  pleaded  in  abatement,  then  cau  the 
exception  be  taken  advantage  of,  by  motion  in  arrest  of  judg- 
ment, after  verdict. 

WioJcham^  for  the  defendant 

The  exception  appears  upon  the  face  of  the  declaration.  For 
the  charge  of  jurisdiction  in  the  declaration  only  states  that  the 
bond  itself  was  made  within  the  jurisdiction,  but  says  nothing 
as  to  the  person  of  the  plaintiif.  Now,  jurisdiction  in  this  court 
respects  the  person,  and  not  the  place;  for  the  court  has  juris- 
diction &s  well  over  contracts  made  without,  as  those  made  within 
the  limits  of  the  State.  The  difference  is,  between  courts  of  gen- 
eral, and  those  of  limited  jurisdiction.  If  the  cause  depended 
before  the  Court  of  King's  Bench  in  England,  or  the  general 
court  here,  and  there  had  been  any  disability,  it  should  have 
been  pleaded;  because  their  jurisdiction  is  general.  But  the 
jurisdiction  of  this  court  is  limited,  as  to  persons;  and,  therefore, 
should  be  shown,  as  well  as  that  of  a  court  whose  jurisdiction  is 

*  This  report  is  taken  from  6  Call's  Virginia  BeporU,  p.  241. 
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limited  as  to  locality  and  extent.  The  common  law  authorities  all 
show  that  jurisdiction  should  be  averred ;  and  though  they  may 
seem  to  differ,  yet  the  whole  difference  in  any  of  them  is  only 
what  a^lounts  to  a  sufficient  averment,  on  which  the  authorities 
do  not  agree.  Now,  the  only  difference  between  thase  cases  and 
that  at  bar  is  that  those  were  inferior  courts,  and  this  a  superior 
court;  and  therefore  it  may  be  argued  that  the  cases  in  the  former 
turned  upon  the  inferiority  of  the  court;  but  that  argument  is 
not  satisfactory.  The  true  reason  is,  not  that  they  were  inferior, 
but  that  they  were  limited  courts.  So  this  is.  Therefore,  the 
plaintiff  must  show  that  the  court  has  a  right  to  discuss  his 
claims,  and  not  merely  that  he  has  a  right  to  the  thing  he 
claims. 

Campbell,  contra. 

A  motion  to  arrest  a  judgment  must  be  grounded  on  error 
apparent  on  the  record;  and  the  question  is  of  this  case  here. 
Something  should  manifestly  appear  to  be  erroneous ;  not  whether, 
possibly  so,  or  not.  The  English  authorities  do  not  prove  that 
disability  may  be  urged  after  verdict.  The  question,  in  all  of 
them,  was  concerning  the  limits  of  the  jurisdiction  of  the  court 
where  the  actions  were  brought.  For,  being  inferior  courts,  the 
superior  courts  at  Westminster  confined  them,  both  because  de- 
rogatory to  the  common  law  and  for  sake  of  the  venue.  This, 
therefore,  is  a  novel  objection,  and  must  stand  on  its  own  reasons. 
Some  persons  may  sue  here,  others  cannot.  Therefore,  the  de- 
fendant must  point  out  the  disability;  for  the  court  will  not 
inquire  into  circumstances,  unless  he  shows  it.  Parties  are  only 
the  instruments  of  jurisdiction;  for  the  jurisdiction  of  the  court 
is  independent  of  parties.  There  must,  indeed,  be  parties  before 
the  court;  but  jurisdiction  consists  in  authority  to  decide  rights. 
If  the  defendant  does  not  show  a  want  of  jurisdiction,  it  shall  be 
intended.  Carth.,  33,  34.  The  doctrine  is,  that  by  pleading  you 
admit  jurisdiction.  It  may  be  argued  that  consent  does  not  give 
jurisdiction,  but  that  is  only  where  want  of  it  appears  of  record. 

If,  indeed,  the  declaration  had  stated  that  the  plaintiff  and 
defendant  were  both  citizens  of  this  State,  the  defendant's  admis- 
sion would  not  have  given  jurisdiction;  but  the  party  may  dis- 
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pense  with  facts  if  he  will.  Comberbach,  254.  Therefore,  as  the 
case  now  stands,  it  is  altogether  a  question  as  to  the  subject-mat- 
ter of  complaint,  and  if  the  plea  does  not  state  facts  to  oust  juris- 
diction, the  court  will  intend  it  as  admitted.  The  court  cannot 
judicially  notice  districts  of  country,  or  the  kind  of  persons  who 
sue,  unless  it  be  expressly  submitted  to  them  by  the  pleadings. 
But  after  issue  joined  on  the  merits,  they  will  not  receive  proof 
of  residence  or  other  disability,  but  of  the  subject-matter  in  dis- 
pute only.  For  the  plea  answers  the  allegations  with  respect  to 
the  debt,  and  not  of  the  person.  If  inconveniences  should  be 
alleged  as  that  any  citizen  may  sue  here,  the  answer  is,  that  the 
defendant  may  avail  himself  of  the  incapacity  of  the  plaintiff  to 
sue,  by  pleading,  and  if  he  does  not,  he  must  abide  by  it. 
Wickham  was  about  to  reply,  but  was  stopped  by  the  court. 

IREDELL,  J. — The  jurisdiction  of  the  court  is  limited  to 
particular  persons;  and,  therefore,  must  l>e  averred.  For  the 
difference  has  been  rightly  taken  by  the  defendant's  counsel, 
between  courts  of  limiteil  and  those  of  general  jurisdiction.  In 
the  latter,  exceptions  to  the  jurisdiction  must  be  pleaded;  but 
in  the  former  the  defendant  is  not  bound  to  plead  it,  for  the 
plaintiff  must  entitle  himself  to  sue  there.  If  the  declaration 
had  alleged  that  the  plaintiff  was  a  foreigner,  then  the  defend- 
ant must  have  pleaded  the  disability,  as  he  would  have  admit- 
ted his  capacity  to  sue.  Ability  to  sue  here  is  a  fact  which  rests 
more  in  the  knowledge  of  the  plaintiff  than  of  the  defendant; 
and,  therefore,  the  former  should  show  himself  capable  of  suing 
here.  It  is  not  the  same  with  regard  to  the  place  of  contract, 
for  that  the  defendant  knows  as  well  as  the  plaintiff;  and,  there- 
fore, if  there  be  any  exceptions  on  that  ground,  it  being  a  thing 
in  the  knowledge  of  the  defendant,  he  should  plead  it  for  the 
«ame  reason  that  the  plaintiff  must  aver  his  capacity  in  the 
other  case.  It  is  important  that  it  should  appear  upon  the 
record  that  the  court  had  jurisdiction  and  has  only  decided  on 
cases  within  its  cognizance. 

JAY,  C.  J. — I  at  6rst  thought  it  questionable  on  the  ground 
of  a  difference  between  jurisdiction  over  the  subject-matter  and 
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over  persons.  But  on  reflection,  I  do  not  think  the  distinction 
IS  important.  The  English  practice  has  been  rightly  stated  by 
the  defendant's  counsel,  and  those  rules  are  more  necessary  to  be 
obeerveil  here  than  there,  on  account  of  a  diflerence  of  the  Gen- 
eral and  State  governments,  which  should  be  kept  separate,  and 
each  left  to  do  the  business  properly  belonging  to  it.  Therefore, 
this  court  should  not  exceed  its  limits,  and  try  causes  not  within 
its  jurisdiction.  Consequently,  the  jurisdiction  ought  to  appear, 
but  it  does  not  in  this  case;  and,  therefore,  I  think  the  judgment 
should  be  arrested. 


United  States  Circuit  Court,  District  of  North  Carolina,  at  Ra- 
leigh, 1792. 

Archibald  Hamilton  &  Co.  v.  John  Eaton.* 

When,  during  the  war  of  Independence  (1776  to  1788),  a  debt  due  from  a 
citizen  of  North  Cnrolina  to  h  British  Piibject  had  been  confiscated  to 
the  use  of  that  State  by  law  of  its  legislature  and  been  paid  to  its  com- 
mic^sioners  by  the  debtor, 
Held,  that  under  that  clause  of  the  treaty  of  peace  of  1783  by  which  it 
bad  been  Btipulated  that  citizens  of  either  f>ide  should  meet  with  no 
lawful  impediment  in  the  recov<*ry  of  bojia  Jide  debts  contracted  before 
the  date  of  the  treaty,  judgment  must  be  rendered  for  the  plaintifT  in  a 
suit  brought  for  such  debt. 

This  was  an  action  of  debt  upon  a  penal  bill  bearing  date  the 
11th  day  of  August,  1776,  for  the  penal  sum  of  eight  hundred 
pounds,  proclamation  money,  to  be  discharged  by  the  payment 
of  four  hundred  pounds,  like  money,  payable  on  the  first  day  of 
August,  1778,  with  lawful  interest  from  that  date.  The  plain- 
tifis,  Archibald  and  John  Hamilton,  trading  under  the  firm  of 
Archibald  Hamilton  &  Co.,  were  subjects  of  Great  Britain,  but 


*  Thi»»  report  of  the  case  is  much  condensed  from  a  very  elaborate  report 
of  the  pleadings,  argument  of  counsel,  and  opinions  of  judge,  in  pp.  1-77, 
second  part,  Francois  Xavier  Martin's  Notes  of  North  Carolina  Cases,  1797. 
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were  residents  of  North  Carolina  before  and  at  the  time  of  the 
Declaration  of  Independence,  July  4th,  1776.  The  defendant, 
John  Eaton,  was  a  citizen  of  the  United  States,  and  of  North 
Carolina,  and  was  a  citizen  of  North  Carolina  before  the  said 
Declaration  of  Independence. 

There  were  several  pleas  to  this  action.  It  is  useless,  as  the 
case  turned  on  that,  to  state  any  other  than  the  first  and  prin- 
cipal one  of  those  pleas,  which  was,  that  a  law  of  the  State  had 
required  that  all  persons,  subjects  of  the  State,  living  therein, 
who  had  traded  to  Great  Britain  or  Ireland,  should  take  an  oath 
of  allegiance  or  depart  out  of  the  State;  that  the  plaintiffs  had 
departed  out  of  the  State,  leaving  their  debt  due  them ;  that 
another  law  of  the  State  had  appointed  commissioners  to  seques- 
trate debts  of  citizens  due  to  subjects  of  Great  Britain  to  the 
use  of  the  State,  which  commissioners  had  duly  sequestrated  this 
debt,  which  the  defendant  had  paid  to  them  for  the  use  of  the 
State ;  and  that,  therefore,  by  the  laws  of  war  and  the  law  of 
nations,  the  defendant  did  not  owe  this  debt. 

To  this  plea  it  was  replied,  that  by  tlie  treaty  of  peace,  which 
was  entered  into  between  Great  Britain  and  the  United  Stat«, 
which  terminated  the  war  of  the  Revolution  in  1783,  it  had  been 
stipulated  by  the  two  powers,  that  "  creditors  on  either  side 
should  meet  with  no  lawful  impediment  to  the  recovery  of  bom 
fide  debts  heretofore  contracted." 

To  this  replication  there  was  a  demurrer,  and  there  was  a 
joinder  in  the  demurrer. 

The  case  was  elaborately  argued  by  Mr.  Davie  for  the  plain- 
tiffs, and  by  Mr.  Baker  for  the  defendant.  The  following  were 
the  opinions  of  the  district  judge  and  the  Chief  Justice  of  the 
United  States. 

SITGREAVES,  J.— This  is  an  action  of  debt  brought  by 
the  plaintiffs,  to  recover  of  the  defendant  on  an  obligation  made 
in  the  year  1776.  The  defendant  has  pleaded  four  several  pleas 
in  bar,  which  are  now  for  the  decision  of  the  court  by  demurrer. 

I  shall  consider  of  the  case  as  it  appears  by  the  first  plea, 
which  places  the  defendant  on  the  most  advantageous  ground, as 
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a  decision  on  that  will  probably  govern  all  the  oases  arising  out 
of  the  subsequent  pleas. 

The  case  as  it  appears  by  the  first  plea  is  as  follows :  The 
plaintifis  were  merchants,  residents  of  North  Carolina,  before 
and  at  the  time  of  the  Declaration  of  Independence.  By  an  act 
of  the  l^islature  of  North  Carolina,  passed  in  April,  1777,  it 
was  among  other  things  enacted  *'  that  all  persons  being  subjects 
of  this  State,  and  now  living  therein,  or  who  shall  hereafter  come 
to  live  therein,  who  have  traded  immediately  to  Great  Britain  or 
Ireland,  within  ten  years  last  past,  in  their  own  right,  or  acted 
as  factors,  storekeepers,  or  agents  here,  or  in  any  of  the  United 
States  of  America,  for  merchants  residing  in  Great  Britain  or 
Ireland,  shall  take  an  oath  of  abjyration  and  allegiance,  or  de- 
part out  of  the  State."  By  the  same  act,  such  persons  were 
permitted  to  sell  their  estates,  to  export  the  amount  thereof  in 
produce,  and  to  appoint  attorneys  to  sell  and  dispose  of  their 
estates  for  their  use  and  benefit.  The  plaintiffs  falling  within 
the  description  of  persons  contemplated  by  this  act,  and  refusing 
to  take  the  oath,  departed  the  State,  the  debt  which  is  the  sub- 
ject of  the  present  suit  then  existing.  By  subsequent  acts  of  the 
legislature,  all  the  estates,  rights,  properties,  and  debts  of 
certain  persons,  among  which  the  plaintiffs  are  specially  named, 
are  declared  to  be  confiscated,  and  the  debts  due  to  such  persons 
are  directed  to  be  paid  to  certain  commissioners,  to  be  ap(X)inted 
by  the  county  courts  for  that  purpose,  by  all  persons  within  the 
State  owing  the  same,  under  pain  of  invprisonment,  which  pay- 
ment it  is  declared  shall  forever  indemnify  and  acquit  the  per- 
sons paying  the  same,  their  heirs,  etc.,  against  any  future  claim 
for  the  money  mentioned  in  the  receipts  or  discharges  of  such 
commissioners. 

In  obedience  to  those  acts,  the  defendant  paid  the  debt  in 
question  to  the  commissioners  authorized  to  receive  it,  and  relies 
on  that  payment  as  legal,  and  a  full  and  sufficient  discharge; 
the  plaintiffs  admitting  the  fact  of  payment  as  legal  on  the  con- 
struction of  the  treaty  of  peace,  the  Constitution  of  the  United 
States  declaring  that  treaty  to  h^  part  of  the  law  of  the  land. 
The  counsel  for  the  plaintifis  in  support  of  this  claim  has,  in 
the  course  of  his  argument,  presented  to  the  view  a  doubt  whe- 
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ther  the  debt  in  the  present  question  has  been  confiscated  in  a 
strictly  legal  sense,  by  any  of  the  acts  called  confiscation  acts, 
and  has  urged  the  doubt  strenuously,  and  with  much  force  of 
argument,  contenaplating  them  as  a  body  of  penal  law,  and  of 
course  subject  to  the  legal  rules  of  construction  in  such  cases. 
The  observations  on  that  point  would  merit  much  attention,  bat 
I  deem  it  not  absolutely  necessary  to  investigate  that  question  in 
forming  an  opinion  of  the  present  case,  and  shall  confine  my  ob- 
servations solely  to  the  law  and  the  facts,  as  they  arise  out  of  the 
pleadings  in  the  first  plea  of  the  defendant^  which  admits  alone 
of  this  question,  viz. : 

Are  the  plaintiffs  barred  of  recovery? 

It  would  appear  quite  u^pecessary  to  inquire  whether  Con- 
gress, under  whose  authority  the  treaty  was  negotiated,  was 
vested  by  the  State  with  a  power  competent  to  enter  into  such  a 
contract,  had  not  part  of  the  argument  of  the  defendant's  counsel 
seemed  to  require  it.  No  one  will  doubt  if  they  had  the  power, 
the  treaty  consequently  became  obligatory  on  the  people  of  the 
United  States  when  made  and  duly  ratified. 

Whatever  agreement  the  States  may  have  entered  into  at  the 
Declaration  of  Independence,  and  to  what  purposes  and  extent 
that  agreement  may  or  may  not  have  bound  them,  as  a  confed- 
erated body,  it  is  clear  that  at  a  subsequent  period,  and  pre- 
vious to  the  negotiation  of  this  treaty,  they  by  their  delagates  in 
Congress  formed  and  entered  into  a  solemn  compact,  by  which 
they  plight  and  engage  the  faith  of  their  constituents  to  abide 
by  the  determination  of  the  United  Stat^  in  Congress  assembled 
on  all  questions  which  by  the  confederation  are  submitted  to 
them ;  and  that  the  articles  thereof  shall  be  invariably  obsen^ed 
by  the  States.  Among  many  other  portions  of  sovereignty 
which  the  States  thought  proper  to  deposit  in  that  confederated 
head  was  the  sole  and  exclusive  right  and  power  of  determining 
on  peace  and  war  (except  in  certain  cases  specially  enumerated), 
of  sending  and  receiving  ambassadors,  entering  into  treaties  and 
alliances.  No  words  can  be  more  comprehensible  or  express 
relative  to  the  point  in  question  ;  nor  is  there  offered  to  ray 
mind  the  least  room  of  doubt.  Admitting,  for  argument's  sake, 
what  has  been  contended,  that  the  ministers  who  negotiated  the 
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treaty  exceeded  the  powers  granted  them,  certainly  the  rati- 
fication of  that  instrument  by  Congress  confirmed  and  legalized 
all  that  had  been  done  by  them  ;  and  if  it  could  be  supposed,  as 
has  been  said,  that  Congress  in  the  ratification  of  it  exceeded 
the  powers  vested  in  them  by  the  State,  the  act  of  Assembly  of 
this  State  passed  in  1787  must  have  extinguished  every  scintilla 
of  doubt  as  to  its  validity  and  obligatory  force  on  their  citizens. 
That  act  is  a  perfect  recognition  of  the  whole  treaty,  declares  it 
to  be  part  of  the  law  of  the  land,  and  directs  the  judges  to  decide 
accordingly.  The  last*mentioned  act  must  surely  be  sufficient 
to  satisfy  the  mind  of  the  most  scrupulous  and  skeptical.  For 
myself,  I  do  not  hesitate  to  declare  that  it  adds  nothing  to  the 
validity  and  legality  of  the  treaty ;  that  its  ratification  by  Con- 
gress was  alone  sufficient,  and  that  the  act  of  Assembly  of  the 
State  was  superfluous. 

The  counsel  for  the  defendant  has  contended  that  by  the 
operation  of  the  acts  of  confiscation  and  the  payment  into  the 
treasury,  the  plaintiffs  were  wholly  divested  of  their  right,  and 
the  same,  if  existing  at  all,  was  vested  in  the  State.  This  forms 
a  material  part  of  his  defence,  and  if  it  had  been  clearly  evinced 
that  the  right  of  the  plain tifis  was  wholly  extinguished  by  the 
operation  of  the  confiscation  acts,  and  could  not  possibly  be  re- 
vived or  restored  by  any  subsequent  act  of  the  State  or  the 
nation,  it  w^ould  follow  of  course  that  they  could  have  no  de- 
mand against  the  defendant.  In  support  of  this  argument,  it  is 
said,  4  Bacon,  637,  that  all  acts  done  under  a  statute  while  in 
force  are  good  notwithstanding  a  subsequent  repeal.  I  am  ready 
to  admit  the  principle  in  its  fullest  extent,  in  the  exposition  of  a 
statute  or  municipal  law  of  any  particular  State.  It  is  con- 
sonant with  reason,  and  is  justified  by  the  necessity  of  the  case. 
It  prevents  much  confusion  and  embarrassment,  and  insures  a 
ready  submission  to  the  laws,  by  a  confidence  in  the  security  im- 
pliedly promised  to  such  obedience. 

If  the  treaty  was  now  to  be  considered  as  an  act  of  the  State, 
and  emanating  from  the  same  authority  only  that  produced  the 
acts  of  confiscation,  this  reasoning  might  be  solid.  But  such  an 
instrument  as  the  treaty  of  1783  cannot  be  subject  to  the  ordi- 
nary rules  of  construction  which  govern  the  exposition  of  stat- 
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utes  of  a  particular  State.  They  have  for  their  object  the  re- 
lation of  the  rights  of  a  distinct  community  or  society  only, 
whoFe  interests  being  similar,  are  equally  affected  by  a  uniibrm 
regulation  of  their  rights;  who  are  alike  united  by  the  alli- 
ance due  to  and  protection  from  the  same  government.  That 
is  not  the  case  with  a  compact  formed  between  two  separate  and 
distinct  nations,  relative  to  certain  specified  subjects  which  in- 
volve interests  of  their  respective  citizens  or  people,  unavoidably 
clashing  with  each  other. 

The  one  is  an  act  of  a  State,  but  a  component  part  of  the  na- 
tion providing  for  the  benefit  of  its  own  citizens.  The  other  a 
compact  of  the  whole  nation  (of  which  that  State  is  but  a  part) 
with  another  nation  which  must  necessarily  control  all  acts 
issuing  from  the  inferior  authority  which  might  contravene  it^ 
This  is  evinced  by  that  plain  and  strong  expression  in  the  Con- 
stitution of  the  United  States,  which  declares  that  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the  United 
States  shall  be  the  supreme  law  of  the  land,  and  the  judges  in 
every  State  shall  be  bound  thereby  ;  anything  in  the  Constitu- 
tion or  laws  of  any  State  to  the  contrary  notwithstanding. 
Taking  it  for  granted,  thea,  that  the  treaty  is  not  to  be  governed, 
when  in  opposition  to  particular  laws,  by  the  rigid  rules  of  the 
common  law,  nor  to  be  restrained  in  its  operation  by  any  stat- 
ute of  any  particular  State,  ''  but  that  it  ought  to  be  interpreted 
in  such  manner  as  that  it  may  have  its  effect,  and  not  be  found 
vain  and  illusive,"  I  will  proceed  to  consider  of  the  operation  of 
the  4th  article. 

"  Art.  4th.  It  is  agreed  that  creditors  on  either  side  shall  meet 
with  no  lawful  impediment  to  the  recovery  of  the  full  value  in  ste^ 
ling  money  of  all  bona  fide  debts  heretofore  contracted." 

This  article  appears  to  me  so  clear,  precise,  and  definite  that 
one  would  be  at  some  loss  to  select  other  words  to  render  it  more 
so.  But  it  has  been  contended  by  the  defendant's  counsel  that 
by  a  true  construction  of  this  article,  it  will  appear  much  less 
general  than  the  expressions  would  warrant ;  that  it  is  a  provi- 
sion for  real  British  subjects  only,  that  is,  persons  resident  in 
Great  Britain  at  the  commencement  of  the  war ;  a  term  used  in 


Hamilton  &  Co.  v.  Eaton.  255 

Opinion  of  the  court. 

cx>Dtradi8tinction  to  many  other  descriptions  of  people  who  in  the 
coarse  of  the  war  took  part  with  that  nation;  and  that  this  con- 
struction is  justified  by  the  term  sterling  money.  In  order  to 
support  this  exposition  a  reference  has  been  had  to  the  5th  and 
6th  articles. 

The  4th  article  contains  the  only  stipulation  with  respect  to 
debts.  In  the  whole  instrument  it  is  mutual  and  general  in  its 
expression,  not  limited  or  restrained  by  any  particular  words  to 
any  description  of  persons,  as  is  evident  in  the  5th  article. 
If  that  had  been  in  the  contemplation  of  the  parties,  they  could 
not  have  overlooked  the  necessity  for  these  distinctions,  nor  are 
^e  at  liberty  to  presume  it  In  the  next  article  the  distinction 
is  made  with  great  accuracy  with  regard  to  those  who  may  en- 
deavor to  procure  a  restitution  of  their  lands  and  other  property. 
With  respect  to  the  expression  sterling  money,  it  appears  to  me 
that  was  probably  concluded  on  as  a  standard  whereby  to  esti- 
mate the  value  of  money  due,  it  being  no  doubt  apprehended 
that  a  depreciated  paper  medium  circulated  in  many  States  of 
the  Union,  the  nominal  sum  in  which  might  not  produce  the 
intrinsic  value  of  the  debt  due. 

Another  construction  has  been  placed  on  this  article,  equally, 
in  my  opinion,  unfounded  with  the  foregoing.  It  has  been  said 
the  article  was  only  intended  to  take  off  from  British  subjects 
their  disability  as  alien  enemies  to  sue.  Every  one  knows  that 
disability  can  only  exist  during  the  continuance  of  a  war;  it 
would  have  been,  therefore,  unnecessary  to  provide  for  it  in  a 
treaty  of  peace,  when  it  is  obvious  the  peace  itself,  agreeably  to 
the  long-established  principles  of  law,  removed  all  such  disabil- 
ity without  any  special  stipulation.  The  word  recovery  admits 
of  such  an  idea.  The  terms  sue  and  recover  have  very  differ- 
ent import  in  practice.  The  difference  is  daily  exemplified  in 
our  courts,  and  the  distinction  appears  evident  in  the  body  of 
that  instrument.  In  the  latter  part  of  the  5th  article  it  is  stipu- 
lated that  certain  persons  shall  meet  with  no  lawful  impediment 
in  the  prosecution  of  their  just  rights.  In  the  4th  article  the 
words  are,  no  lawiul  impediment  to  the  recovery  of  their  debts. 
The  distinction  is  obvious,  and  the  terms  aptly  applied  in  each 
case.     In  the  former,  relative  to  lands  and  other  property  which 
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had  been  confiscated,  and  a  restoration  of  which  entirely  depended 
on  the  liberality  of  the  legislatnres,  the  term  recovery  would  have 
been  improper;  in  the  latter,  in  which  a  payment  to  the  creditor 
was  positively  stipulated^the  expression  is  correct.  Yattel  says, 
page  369,  "  When  an  act  is  conceived  in  clear  and  precise  terms, 
when  the  sense  is  manifest  and  leads  to  nothing  absurd,  there 
can  be  no  reason  to  refuse  the  sense  which  this  treaty  presents; 
to  go  elsewhere  in  search  of  conjectures,  in  order  to  extinguish 
or  restrain  it,  is  to  endeavor  to  elude  it." 

It  is  therefore  my  opinion  that  this  article  does  control  the 
operation  of  the  acts  of  confiscation  relative  to  debts;  that  the 
plaintiffs  in  this  case  are  entitled  to  recover  on  the  first  demur- 
rer, the  plea  in  that  case  being  the  strongest  ground  of  defence 
made  by  the  defendant;  that,  therefore,  judgment  be  given  for 
the  plaintiffs  on  each  of  the  demurrers.  The  State,  who  has 
compelled  the  payment  from  the  creditor  by  a  threat  of  severe 
punishment,  will  certainly  feel  bound  by  every  principle  of  moral 
obligation  to  reimburse,  in  the  most  ample  manner,  all  those  who 
have  made  such  payments.  In  addition  to  the  moral  tie  that  it 
is  bound  by,  a  solemn  promise  so  to  do  is  clearly  expressed  bjan 
act  of  the  legislature. 

I  have  only  to  observe  that  I  have  considered  this  case  as  of 
the  utmost  importance ;  that  I  have  given  it  all  the  attention 
and  consideration  in  my  power  to  bestow  at  this  time  and  place; 
that  if  my  opinion  is  founded  in  error,  which  is  ]x)ssibly  the  case, 
happily  for  the  defendant  there  is  a  higher  tribunal  where  the 
error  may  be  corrected. 

ELLSWORTH,  C.  J.— It  is  admitted  that  the  bond  on  which 
this  suit  is  brought  was  executed  by  the  defendant  to  the  plain- 
tifis,  and  that  the  plaintiffs  have  not  been  paid.  But  the  de- 
fendant pleads  that  since  the  execution  of  the  bond  a  war  has 
existed,  in  which  the  plaintiffs  were  enemies,  and  that  during 
the  war  this  debt  was  confiscated,  and  the  money  paid  into  the 
treasury  of  the  State ;  and  the  plaintiffs  reply  that,  by  the  treaty 
which  terminated  the  war,  it  was  stipulated  that  creditors  ''on 
either  side  should  meet  with  no  lawful  impediment  to  the  recov- 
ery of  bona  fide  debts  heretofore  contracted." 
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Debts  contracted  to  an  alien  are  not  extinguished  by  the  inter- 
vention of  a  war  with  his  nation.  His  remedy  is  sus))ended 
while  the  war  lasts,  because  it  would  be  dangerous  to  admit  him 
into  the  country,  or  to  correspond  with  agents  in  it,  and  also  be- 
cause a  transfer  of  the  treasure  from  the  country  to  his  nation 
lirould  diminish  the  ability  of  the  former,  and  increase  that  of 
the  latter,  to  prosecute  the  war.  But  with  the  termination  of 
hostilities  these  reasons,  and  the  suspension  of  the  remedy,  cease. 

As  to  the  confiscation  here  alleged,  it  is  doubtless  true  that 
enemy's  debts,  so  far  as  consists  in  barring  the  creditor  and  com- 
pelling payment  from  the  debtors  for  the  use  of  the  public,  can 
be  confiscated,  and  that  on  principles  of  equity,  though  perhaps 
not  of  policy,  they  may  be,  for  their  confiscation,  as  well  as  that 
of  property  of  any  kind,  may  serve  as  an  indemnity  for  the  ex- 
penses of  war,  and  as  a  security  against  future  aggression.  That 
such  confiscations  have  fallen  into  disuse,  has  resulted,  not  from 
the  duty  to  which  one  nation,  independent  of  treaties,  owes  to 
another,  but  from  c(ynmercial  policy,  which  European  nations 
have  found  a  common,  and,  indeed,  a  strong  interest  in  support- 
ing. Civil  war,  which  terminates  in  a  severance  of  empire,  does, 
perhaps  less  than  any  other,  justify  the  confiscation  of  debts,  be- 
cause of  the  special  relation  and  confidence  subsisting  at  the  time 
they  were  contracted,  and  it  may  have  been  owing  to  this  con- 
sideration, as  well  as  others,  that  the  American  States,  in  the  late 
Kevolution,  so  generally  forbore  to  confiscate  the  debts  of  Brit- 
ish subjects.  In  Virginia  they  were  only  sequestered  ;  in  South 
Carolina  all  debts,  to  whomsoever  due,  were  excepted  from  con- 
fiscation ;  as  were  in  Georgia  those  of  British  merchants  and 
others  residing  in  Great  Britain.  And  in  the  other  States,  ex- 
cept this,  I  do  not  recollect  that  British  debts  were  touched. 
Certain  it  is  that  the  recommendation  of  Congress  on  the  subject 
of  confiscation  did  not  extend  to  them.  North  Carolina,  how- 
ever, judging  for  herself,  in  a  moment  of  severe  pressure,  exer- 
cised the  sovereign  power  of  passing  an  act  of  confiscation,  which 
extended  among  others,  to  the  debts  of  the  plaintiffs,  providing, 
however,  at  the  same  time,  as  to  all  debts  which  should  be  paid 
into  the  treasury  under  that  act,  that  the  State  would  indemnify 
the  debtors  should  they  be  obliged  to  pay  again. 

17 
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Allowing  then,  that  the  debt  in  question  was  in  fact  and  of 
right  confiscated;  can  the  plaintiffs  recover  by  the  treaty  of 
1783? 

The  4th  article  of  that  treaty  is  in  the  following  words:  "It 
is  agreed  that  creditors  on  either  side  shall  meet  with  no  lawful 
impediment  to  the  recovery  of  the  full  value  in  sterling  moDey, 
of  all  bona  fide  debts  heretofore  contracted." 

There  is  no  doubt  but  the  debt  in  question  was  a  ^'bonafide'^ 
debt,  and  theretofore  contracted,  i.  e.,  prior  to  the  treaty.    To 
bring  it  within  the  article,  it  is  also  requisite  that  the  debtor  and 
creditor  should  have  been  on  different  sides  with  reference  to  the 
parties  to  the  treaty;  and,  as  the  defendant  was  confessedly  a 
citizen  of  th*e  United  States,  it  must  appear  that  the  plaintifls 
were  subjects  of  the  king  of  Great  Britain ;  and  it  is  pretty  clear, 
from  the  pleadings  and  the  laws  of  the  State,  that  they  were  so. 
It  is  true,  that  on  the  4th  of  July,  1776,  when  North  Carolina 
became   an   independent  State,  they  were  inhabitants  thereof, 
though   natives  of  Great  Britain;  and  they  might  have  been 
claimed  and  holden  as  citizens,  whatever  were  their  sentiments 
or  inclination.     But  the  State  afterwards,  in  1777,  liberally  gave 
to  them  with  others  similarly  circumstanced,  the  option  of  taking 
an  oath  of  allegiance,  or  of  departing  the  State  under  a  prohibi- 
tion to  return,  with  the  indulgence  of  a  time  to  sell  their  estates, 
and  collect  and  remove  their  effects.     They  chose  the  latter,  and 
ever  after  adhered  to  the  king  of  preat  Britain,  and  must  there- 
fore be  regarded  as  on  the  British  side. 

It  is  also  pertinent  to  the  inquiry  whether  the  debt  in  ques- 
tion be  within  the  before  recited  article,  to  notice  an  objection 
which  has  been  stated  by  the  defendant,  viz.,  that  at  the  date  of 
the  treaty,  what  is  now  sued  for  as  a  debt,  was  not  a  debt  bat  a 
nonentity ;  payment  having  been  made,  and  a  discharge  eflfected 
under  the  act  of  confiscation,  and  therefore  that  the  stipulation 
concerning  debts  did  not  reach  it. 

In  the  first  place  it  is  not  true  that  in  this  case  there  was  no 
debt  at  the  date  of  the  treaty.  A  debt  is  created  by  contract, 
and  exists  until  the  contract  is  performed.  Legislative  inte^ 
ference  to  exonerate  a  debtor  from  the  performance  of  his  con- 
tract, whether  upon  or  without  conditions,  or  to  take  from  the 
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creditor  the  protection  of  law,  does  not  in  strictness  destroy  the 
debt,  though  it  may,  locally,  the  remedy  for  it.  The  debt  re- 
mains, and  in  a  foreign  conntry  payment  is  frequently  enforced. 

Secondly,  it  was  manifestly  the  design  of  the  stipulation  that 
Inhere  debts  had  been  theretofore  contracted  there  should  be  no 
bar  to  their  recovery  from  the  operation  of  laws  passed  sul)se- 
quent  to  the  contracts.  And  to  adopt  a  narrower  construction 
i¥Ould  be  to  leave  creditors  to  a  harder  fate  than  they  have  been 
left  to  by  any  modern  treaty. 

Upon  a  view  then  of  all  the  circumstances  of  this  case,  it  must 
be  considered  as  one  within  the  stipulation  that  there  should  be 
"  no  lawful  impediment  to  a  lawful  recovery."  And  it  is  not  to 
be  doubted  that  impediments  created  by  the  act  of  confiscation 
are  lawful  impecliments.  They  must  therefore  be  disregarded  if 
the  treaty  is  a  rule  of  decision.  Whether  it  is  so  or  not  remains 
to  be  considered. 

Here  it  is  contended  by  the  defendant's  counsel  that  the  con- 
fiscation act  has  not  been  repealed  by  the  State ;  that  the  treaty 
could  not  repeal  or  annul  it;  and  therefore  that  it  remains  in 
force,  and  secures  the  defendant.  And  further,  that  a  repeal  of 
it  would  not  take  from  him  a  right  vested,  to  stand  discharged. 

As  to  the  opinion  that  a  treaty  does  not  annul  a  statute,  so  far 
as  there  is  an  interference,  it  is  unsound.  A  statute  is  a  declara- 
tion of  the  public  will  and  of  high  authority,  but  it  is  controlled 
by  the  public  will  subsequently  declared.  Hence  the  mi^xim 
that  when  two  statutes  are  opposed  to  each  other,  the  latter  abro- 
gates the  former.  Nor  is  it  material  as  to  the  effect  of  the  public 
will,  what  organ  it  is  declared  by,  provided  it  be  an  organ  con- 
stitutionally authorized  to  make  the  declaration.  A  treaty, 
when  it  is  in  fact  made,  is,  with  regard  to  each  nation  that  is  a 
party  to  it,  a  national  act,  an  expression  of  the  national  will  as 
much  so  as  a  statute  can  be.  And  it  does,  therefore,  of  necessity 
annul  any  prior  statute  so  far  as  there  is  an  interference.  The 
supposition  that  the  public  can  have  two  wills  at  the  same  time, 
repugnant  to  each  other,  one  expressed  by  a  statute,  and  another 
by  a  treaty,  is  absurd. 

The  treaty  now  under  consideration  was  made  on  the  part  of 
the  United  States,  by  a  congress  composed  of  deputies  from  each 
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State,  to  whom  were  delegated  by  the  articles  of  confederation, 
expressly,  "the  sole  and  exclusive  right  and  power  of  entering 
into  treaties  and  alliances/'  and  being  ratified  and  made  by  them, 
it  became  a  complete  national  act  and  law  of  every  State. 

If,  however,  a  subsequent  sanction  of  this  State  was  at  all 
necessary  to  make  the  treaty  law  here,  it  has  been  had  and  re- 
peated. By  a  statute  passed  in  1787,  the  treaty  was  declared  to 
be  law  in  this  State,  and  the  courts  of  law  and  equity  were  en- 
joined to  govern  their  decisions  accordingly.  And  in  1789  was 
adopted  here  the  present  Constitution  of  the  United  States,  which 
declared  that  all  treaties  made,  or  which  should  be  made,  under 
the  authority  of  the  United  States,  should  be  the  supreme  law  of 
the  land,  and  that  the  judges  in  every  State  should  be  bound 
thereby;  anything  in  the  constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding.  Surely,  then,  the  treaty  is  now  law 
in  this  State,  and  the  confiscation  act,  so  far  as  the  treaty  inter- 
feres with  it,  is  annulled. 

Still  it  is  urged,  that  annulling  the  confiscation  act  cannot 
annul  the  defendant's  right  of  discharge,  against  which  the  act 
was  in  force. 

It  is  true,  that  the  repeal  of  a  law  does  not  make  void  what 
has  been  well  done  under  it.  But  it  is  also  true,  admitting  the 
right  here  claimed  by  the  defendant  to  be  as  substantial  as  a 
right  of  property  can  be,  that  he  may  be  deprived  of  it,  if  the 
treaty  so  requires.  It  is  justifiable  and  frequent,  in  the  adjust- 
ment of  national  differences,  to  concede  for  the  safety  of  the  State, 
the  rights  of  individuals.  And  they  are  afterwards  indemnified 
or  not  according  to  circumstances.  What  is  most  material  to  be 
here  noted  that  the  right  or  obstacle  in  question,  whatever  it  maj 
amount  to,  has  been  created  by  law,  and  not  by  the  creditors. 
It  comes  within  the  description  of  "  lawful  impediments,"  all  of 
which  in  this  case,  the  treaty,  as  I  apprehend,  removes. 

Let  judgment  be  for  the  plaintiffs. 
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In  the  Circuit  Court  of  the  United  StaJtea^  for  the  I}idrict  of  Vir- 

giniay  at  Richmond,  November ,  1799. 

Banes  v.  Greenleaf.* 

G.,  A  citizen  of  Maryland,  ^ave  his  bond,  in  Virginia,  to  B.,  a  citizen  of 
Virginia,  and  afterwards,  in  Maryland,  became  a  bankrupt  by  the 
laws  of  Maryland,  under  which  he  was  duly  discharged  by  the  compe- 
tent tribunal  of  Mary  bind  under  a  general  direction  with  respect  to 
bis  creditors.  This  did  not  discbarge  him  in  a  suit  afterwards  brought 
upon  the  bond  in  Virginia. 

Some  years  past,  Greenleaf,  a  citizen  of  Maryland,  became  in- 
debted, by  bond  given  in  Virginia,  to  Banks,  a  citizen  and  in- 
habitant of  the  State  of  Virginia,  Afterwards,  Greenleaf  took 
the  benefit  of  the  bankrupt  laws  of  Maryland ;  and  being  ar- 
rested for  the  foregoing  debt  in  this  court,  he  pleaded  the  dis- 
charge, under  the  bankrupt  laws  of  Maryland,  in  bar  of  the 
claim.  To  this  plea  the  plaintiff  demurred;  and  the  defendant 
joined  in  the  demurrer. 

Bennet  Taylor,  for  the  plaintiff,  contended,  that  the  plaintiff 
and  defendant,  not  being  citizens  of  the  same  State,  the  laws  of 
Maryland  did  not  bind  the  plaintiff.  For  the  several  States 
are  sovereign  and  independent  of  each  other,  2  Wash.,  298, 
and  therefore,  the  laws  for  one  cannot,  for  transactions  out  of 
its  limits,  bind  the  citizens  of  another  more  than  two  uncon- 
nected countries  can  bind  the  subjects  of  each  other.  Co.  Bank. 
Law,  243;  Wythe's  Ch.  Decis.,  \Z'i)  James  \.  Alien,  1  Dall. 
Rep.,  188. 

Randolph,  contra. 

The  discharge,- under  the  bankrupt  laws  of  Maryland,  is  a 
complete  bar  to  the  plaintiff's  action.  All  countries  make  laws 
against  absentees ;  and.  If  they  are  improper,  it  is  a  State  and 

*  This  report  is  taken  from  6  Cairs  Virginia  ReportSi  p.  271. 
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not  a  judiciary  question.  Robinson  v.  Bland,  1  Black.,  258, 
takes  the  distinction  between  local  and  general  statutes,  making 
the  latter  to  be  obligatory  in  other  countries.  But  Solomon  v. 
Ro88,  1  Hen.  Black.,  131,  is  decisive;  and  proves  the  universal 
eflfect  of  bankrupt  laws,  with  respect  to  personal  actions,  which 
is  confirmed  by  Martin's  Law  of  Nations,  104.  There  is  no 
difference  as  to  the  obligation,  whether  it  be  a  judiciary  or  l^is- 
lative  act  of  a  foreign  country.  Besides,  in  this  case,  the  Ci)urt 
of  Chancery  in  Maryland  has  acted  with  regard  to  the  creditors 
at  large  of  the  bankrupt ;  and  so  far  as  it  may  be  called  judicial.* 
The  Articles  of  Coh  federation  between  the  United  Stales  give  the 
inhabitants  of  one  State  all  the  benefit  of  the  other  States;  and 
if  they  took  the  conveniences  they  should  sustain  the  incon- 
veniences. This,  necessarily,  results  from  the  reciprocal  rights 
of  citizens  of  different  States,  because  they  are  all,  as  it  were, 
citizens  of  each  State.  The  case  of  Millar  v.  Hall,  1  Dall., 
229,  is  expreasly  like  this,  and  ought  to  govern  it.  The  Con- 
stitution itself  establishes  the  reciprocal  respect  due  to  laws  of 
one  State  in  another,  and  our  doctrine  is  not  repelled  by  the 
power  of  Congress  to  make  bankrupt  laws ;  because  what  we 
contend  for  only  applies  until  Congress  have  acted  on  the 
subject.     Oar.  adv.  vuU. 

WASHINGTON,  J.— The  principles  laid  down  by  Hubenii, 
and  universally  acknowledged,  are,  that  the  laws  of  every 
government  have  force  within  the  limits  of  the  government,  and 
are  obligatory  upon  all  who  are  within  its  bounds,  whether  sub- 
jects or  temporary  resident>s.  They  have  no  effect  direcUy  with  the 
people  of  any  other  government,  but,  by  the  courtesy  of  nations, 
to  be  inferred  from  their  tacit  consent,  the  laws  which  are  exe- 
cuted within  the  limits  of  any  government  are  permitted  to 
operate  everywhere,  provided  they  do  not  produce  injury  to  the 
rights  of  such  other  government  or  its  citizens.  This  principle 
is  universally  admitted  among  all  civilized   nations,  and  has 

*  This  was  merely  the  order  of  the  Chancellor  with  respect  of  the  crfdi- 
tors  in  general  of  the  bankrupt,  and  did  not  relate  to  this  case  in  particular, 
nor  was  the  petitioning  or  suing  before  him. 
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grown  out  of  mutual  convenience  which  they  experience  from 
it.  "  For,"  says  the  same  author,  "  nothing  would  be  more  in- 
convenient in  the  promiscuous  intercourse  and  practice  of  man- 
kind, than  that  what  was  valid  by  the  laws  of  one  place  should 
be  rendered  of  no  effect  elsewhere  by  a  severity  of  law." 

From  these  principles  has  arisen  the  doctrine  admitted  by  all, 
that  whoever  makes  a  contract,  in  any  particular  place,  is 
bound  by  the  laws  of  that  place  as  a  temporary  citizen. 

So  a  will  or  conveyance  of  movable  property,  executed  ac- 
cording to  the  forms  prescribed  by  law  where  made,  has  effect 
in  every  country,  though  not  consistent  with  the  forms  or  cere- 
mony there  ol)served. 

But  there  are  certain  exceptions  from  and  modifications  of 
these  rules,  some  of  which  it  may  be  proper  to  mention. 

As  if  a  person  shall  go  into  a  foreign  country  to  perform  a 
particular  act,  with  a  view  to  elude  the  laws  of  his  own  country 
in  fraudem  legis. 

So  the  effect  of  a  contract,  made  in  one  place,  will  be  allowed 
according  to  the  laws  of  that  country,  if  no  inconvenience  results 
therefrom  to  the  citizens  of  the  country  where  those  laws  are 
sought  to  be  enforced,  for  the  courtesy  of  nations  could  not  be 
supposed  to  go  so  far  as  to  admit  the  force  of  foreign  laws  to 
prociuce  a  prejudice  to  its  citizens,  to  which  they  had,  by  wont 
of  their  own,  submitted. 

So  if  the  law  of  a  place  where  a  contract  is  made  be  contrary 
to  the  laws  of  our  own  country,  in  which  a  contract  is  also  made 
inconsistent  with  a  contract  made  in  another  place,  we  should 
observe  our  own  law  rather  than  the  foreign  one. 

Let  us  proceed  to  examine  this  case,  according  to  these  rules  : 

The  contract  in  question  was  made  in  Virginia,  by  a  citizen 
of  Maryland  with  a  citizen  of  Virginia.  The  contract  is,  there- 
fore, subject  to  the  laws  of  Virginia  ;  and  the  question  is,  whe- 
ther the  laws  of  a  foreign  country  (if  Maryland  be  such)  dis- 
charging a  contract, can  be  admitted  here? 

The  rule  is,  that  the  laws  of  a  foreign  country  prevail  if  not 
prejudicial  to  the  country  or  its  citizens,  and  this  is  merely  gra- 
tuitous ;  but  to  admit  them  to  prejudice  its  own  citizens,  would 
be  a  courtesy  bordering  on  quixotism. 
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No  government  would  submit  to  it;  no  government  can  be 
presumed  to  have  tacitly  submitted  to  this. 

But  if  the  citizens  go  abroad  and  submit  to  their  laws,  as 
temporary  subjects,  they  must  be  bound  by  them,  though  to 
their  prejudice ;  if  they  make  a  contract  there,  the  law  of  that 
country  is  to  prevail. 

In  this  case  it  would  be  a  matter  of  choice;  if  the  laws  of  that 
country  give  effect  to  the  contract,  he  must  submit  to  their  laws 
which  discharge  it. 

If  a  will  or  deed  is  made  abroad,  or  matrimony  contracted, 
all  the  consequences  follow.  But  if  the  parties  have  never  so 
submitted,  no  government  would  permit  a  citizen  to  be  preju- 
diced by  foreign  laws. 

Here  are  two  conflicting  laws.  One  giving  validity  to  a  con- 
tract, and  governing  it  throughout  to  its  discharge ;  and  the 
other  discharging  it  in  a  manner  different  from  and  in  violation 
of  the  contract,  and  the  appeal  is  made  to  our  laws. 

Which  is  to  prevail  ?  The  rule  is,  magis  est  ut  in  tali  con- 
JlictUf  ut  ju8  nostrum^  quam  jus  alienum^  servemus. 

The  contract  in  question  obliges  Greenleaf  to  pay  Banks  so 
much  money.  The  law  of  Maryland  says  he  may  deliver  him- 
self by  paying  a  part.  If  this  be  valid  here,  it  would  have  been 
so  if  it  had  said  he  should  deliver  himself  without  paying  any 
part. 

These  laws  are  contradictory  to  each  other.  What,  then,  says 
the  law  of  nations  upon  this  subject  ?  That  the  law  of  the 
country  where  the  contract  is  made  shall  prevail ;  and  if  the 
law  of  a  foreign  country  be  inconsistent  with  ours,  ours  shall 
prevail. 

I  think  the  rule  may  safely  be  laid  down,  that  if  a  foreigner 
dome  into  our  country,  and  there  enter  into  a  contract,  the 
laws  of  his  nor  any  other  foreign  country  can,  in  our  courts,  be 
received  to  control,  alter,  or  discharge  it,  unless  the  parties,  by 
some  act  of  their  own,  submit  to  the  laws  of  such  foreign 
country. 

Let  us  examine  the  cases  which  have  been  cited  at  the  bar, 
and  see  whether  they  throw  light  upon  this  subject. 

The  first  case  which  I  shall  notice  is  that  of  Warder  v.  AreBj 
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in  the  Court  of  Appeals  of  this  State,  2  Wash.,  298.  Tn  that 
the  contract  was  made  in  Pennsylvania,  and  discharged  under 
the  laws  of  that  State. 

That  case  lays  down  the  rule  as  stated  by  Hnberus,  that  the 
contract  having  been  made  in  Pennsylvania,  the  laws  of  that 
State  must  govern,  not  as  to  the  form,  validity,  or  construction 
of  the  contract,  but  as  to  the  discharge,  for  this  was  the  only 
qaestion.  The  expression  of  all  the  judges  in  that  case  are 
remarkably  strong  to  prove  that  the  ground  on  which  the  laws 
of  Pennsylvania,  operating  to  produce  the  discharge,  prevailed, 
was,  that  the  contract  was  made  there. 

IHvi»me  v.  Martin,  Wythe's  Decis.,  133,  was  the  case  of  Brit- 
ish subjects  altogether,  but  the  Chancellor  states  generally  that 
the  remedy  of  an  American  creditor  against  the  bankrupt  would 
not  have  lK»en  affected  by  the  transfer  of  the  bankrupt's  effects 
to  the  assignee  under  the  English  law. 

Whether,  if  the  contract  has  been  made  in  England,  he  would 
have  so  decided,  does  not  appear,  nor  was  it  necessary,  since  that 
was  not  the  case  before  the  court. 

In  James  v.  AUeUy  1  Dal.,  188,  it  does  not  appear  where 
the  contract  was  made.  If  in  Pennsylvania,  I  concur  in  the 
decision.  If  in  New  Jersey,  I  do  not ;  because  in  such  a  case, 
the  decision  would  go  too  far,  if  I  am  correct  in  the  principles 
before  laid  down. 

Miller  v.  Hall,  1  Dall.,  229,  is  obscurely  reported,  as  to 
the  state  of  the  case,  for  it  is  doubtful  whether  the  agreement, 
which  is  said  to  have  been  executed  in  Pennsylvania,  was  the  one 
made  by  Miller  and  Hall  with  the  owners  of  the  gomls,  or  the 
articles  of  copartnery  between  Miller  and  Hall.  The  suit,  as  I 
understand  it,  was  brought  by  Miller  to  recover  his  proportion 
of  the  commission  upon  goods  sold  in  Massachusetts ;  if  it 
means  the  former,  then  unquestionably  the  cause  of  action  arose 
in  Massachusetts,  and  Hall  had  by  no  act  of  his  submitted  to 
the  laws  of  Pennsylvania;  if  the  latter,  it  might  be  a  doubtful 
matter  where  it  arose.  The  doctrine  I  admit  is  laid  down  very 
broad  by  the  chief  justice,  and  I  do  not  know  of  any  case 
which  has  gone  so  far  as  this. 

Emory  v.  Grencmgh  was  decided   before  Judge  Iredell,  in  the 
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Circuit  Court  of  Massachusetts.  The  parties  were  citizens  of 
Massachusetts,  and  the  debt  contracted  there.  Tlie  debtor 
afterwards  became  a  citizen  of  Pennsylvania  (not  in  fraudem)^ 
and  obtaine<l  a  certificate  of  bankruptcy,  and  pleaded  it  in 
Massachusetts,  but  it  was  not  allowed. 

Judge  Wilson,  however,  decided  a  similar  case  otherwise. 

We  come  now  to  the  British  decisions. 

Solomons  &  Ross,  1  H.  BL,  131  ;  Jollet  &  Rietveldt  v.  Dqxm- 
ihieu,  1  H.  Bl.,  132;  Nealv.  Cottingham,  1  H.Bl.,132;  1  Bac. 
Ab.,  434,  are  all  alike.  The  debts  were  contracted,  it  is  probable, 
in  Holland,  at  all  events  it  does  not  appear  that  the  creditors 
had  been  in  Holland,  and  there  became  the  creditors  of  the  bank. 
1  H.  Black.  Rep.,  131.  SUl  v.  Worswick,  1  H.  Black.,  694,  was 
a  contract  between  British  subjects,  and  the  contract  was  made 
there. 

It  is,  in  this  case,  that  the  doctrine  was  laid  down,  that  personal 
property  has  no  locality,  and  is  subject  to  the  law  which  governs 
the  person  of  the  owner,  but  the  meaning  of  the  judge,  as  to 
this  general  expression,  is  explained,  for  he  says,  as  to  the  dis- 
position of  it,  and  its  transmission  by  succession,  or  the  act  of 
the  party.  This  is  all  true,  all  is  consistent  with  the  principles 
laid  down.  He  does  not  contend  that  a  contract  made  in  St. 
Christopher  should  be  governed  by  the  laws  of  England,  bat 
that  in  snch  a  case  as  the  one  he  was  speaking  of,  the  govern- 
ment of  St.  Christopher,  and  all  others,  would  give  effect  to  the 
bankrupt  laws  of  England,  and  so  they  ought. 

But  the  case  of  Warring  and  others  v.  Knighiy  mentioned  by 
the  judge,  proves  clearly  that  the  place  of  contract  would  niake 
a  difference.  He  says  that  it  does  not  appear  whether  the  person 
was  a  resident  in  Gibraltar,  prior  to  the  bankruptcy,  or  the  debt 
was  contracted  there,  or  whether  he  appeared  to  the  suit,  fects 
which  would  have  materially  altered  the  decision. 

In  the  case  reported  in  Brown's  Ch.  Rep.,  376,  of  a  payment 
made  in  Carolina,  the  chancellor  relies  upon  the  circumstance 
that  the  debt  was  contracted  there. 

Thus,  I  think,  it  is  clear  that  the  cases  which  touch  this  point 
do  in  general  support,  and  that  there  is  not  one  which  conuia- 
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diets  it,  unless  it  be  that  of  Suiter  &  Hart,  which  I  am  not  clear 
does  so. 

I  will  admit  it  is  a  hardship  upon  Greenleaf,  but  it  wonid  be 
equally  hard  upon  Banks,  and  therefore  it  is  more  proper  to 
observe  our  law  than  that  of  Maryland. 

This  cannot  be  considered  as  a  judgment  of  a  Maryland  court, 
which  can  bind  persons  residing  out  of  that  State;  they  are  no 
parties  to  it ;  the  claim  of  the  plaintiff  has  not  been  litigated, 
aAer  the  plaintiff  and  defendant  had  submitted  to  the  laws  of 
that  country,  and  had  a  dispute  settled  and  adjudged. 

Admiralty  causes  bind  all  the  world,  because  decided  upon 
the  laws  of  nations,  and  for  the  convenience  of  all  nations. 

But  the  justice  of  other  decisions  may  be  questioned,  and  if  a 
law  of  a  foi'eign  country  were  to  declare  that  a  decision  of  causes, 
without  notice,  should  bind  everybody,.no  foreign  country  would 
observe  it. 

Our  attachment  law  is  fair  and  just,  and  would  be  regarded 
everywhere. 

The  next  point  is,  whether  Maryland,  as  to  her  municipal 
regulations,  is  to  l>e  considered  foreign  to  this  State  ? 

Although  I  am  clearly  of  opinion  that  the  General  govem- 
meut  derives  its  existence  and  power  from  the  people,  and  not 
from  the  States,  yet  each  State  government  derives  its  powers 
from  the  i)eople  of  that  particular  State.  Their  forms  of  gov- 
ernment are  different,  being  derived  from  different  sources,  and 
their  laws  are  different.  Those  of  one  State  are  as  little  obligatory 
upon  another,  as  those  of  a  foreign  country.  They  are  not  as 
represented,  and  have  no  control  over  those  who  made  them. 
They  cannot  be  said  to  owe  allegiance  to  any  State  in  which 
they  do  not  reside. 

What  effect,  then,  has  the  Ist  section  of  the  4th  article  of  the 
Constitution  upon  this  subject?  Read  it  as  if  it  only  said,  full 
faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State.  But  for 
this  it  would  be  foreign,  and  their  validity  might  be  questioned. 
But  this  clause  forbids  it.  Full  faith  must  be  given.  There- 
fore you  cannot  question  the  validity  of  the  judgment. 

This  is  the  construction  given  in  the  case  ofArmdroTigy,  Car- 
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son's  Executors,  in  the  Circuit  Court  of  Pennsylvania,  bv  Judge 
Wilson,  where  the  doctrine  was  so  laid  down  by  Bradford,  aud 
admitted  by  Ingersol.     2  Dall.,  302. 

But  if  there  be  a  doubt  upon  those  words,  those  which  follow 
remove  it. 

Congress  is  to  prescribe  the  manner  in  which  they  shall  be 
proved,  and  the  effect  thereof. 

The  demurrer  is  sustained. 


United  States  Circuit  Court,  District  of  North  Carolina,  at 

Raleigh,  1796. 

Jones  v.  Neale  &  Blount.* 

Where  a  deposition  was  taken  de  bene  &*ae  under  the  80th  section  of  the 
Judiciary  Act  of  1789,  of  a  witnt^ss  who  resided  at  a  distnnce  nn^atcr 
than  a  hundrf'd  miles  from  the  pl«c«  of  trial,  but  within  the  proce**  of 
thp  court,  and  the  witness  was  in  good  health  at  the  time  of  trinl,  and 
bad  be^n  duly  subpoenaed  to  appear  at  the  trial,  and  had  failed  to  Ap- 
pear, but  the  deposition  had  not  been  delivered  into  court  by  the  maifi*- 
trate  who  took  it,  nor  sealed  and  directed  to  the  court  as  required  by  the 
statute,  held,  that  it  could  not  be  read. 

Debt  on  bond. 

To  prove  the  execution  of  the  bond,  the  plaintiff's  counsel 
offered  a  deposition  of  the  subscribing  witness,  who  resided  at 
Newbern,  about  one  hundred  and  thirty  miles  from  Raleigh.  It 
appears  that  the  witness  had  been  subpoenaed  by  the  plaintiffi 
but  did  not  attend,  and  that  he  was  at  home  in  good  health. 

The  deposition  was  offered  as  one  taken  in  pursuance  of  the 
30th  section  of  the  act  of  Congress,  entitled,  "  An  Act  to  estab- 
lish the  judiciffi  courts  of  the  United  States,"  approved  24th  De- 
cember, 1789,  which  provides  for  the  taking  depositions  de  bem 
esse  in  certain  cases,  one  of  which  is,  where  the  witness  shall  live 

♦  From  Francis  Xavier  Martin's  Notes  of  North  Carolina  Decisions,  81. 
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at  a  greater  distance  from  the  place  of  trial  thau  one  hundred 
miles. 

Two  objections  were  made  by  defendants'  counsel  to  the  read- 
ing this  deposition  : 

1.  That  it  was  taken  dehene  esse  only,  and  therefore  could  not 
be  read  unless  the  party  offering  it  first  proved  that  the  personal 
attendance  of  the  witness  could  not  be  obtained.  But  here  it 
appeared  that  he  was  within  reach  of  the  process  of  the  court, 
and  in  sufficient  health  to  attend. 

2.  That  the  certificate  of  the  magistrate  who  took  the  deposi- 
tion did  not  set  forth  the  reasons  of  taking  it,  which  is  made 
necessary  by  the  act  of  Congress. 

To  the  first  objection  it  was  answered  by  the  plaintiff's  coun- 
sel that  the  manifest  intention  of  the  act  is,  that  those  circum- 
stances which  authorize  the  taking  of  a  deposition  de  bene  esse 
should,  if  they  exist  at  the  time  of  trial,  entitle  it  to  be  heard. 
That  the  residence  of  the  witness  at  a  greater  distance  from  the 
place  of  trial  than  one  hundred  miles  is  by  the  act  placed  on  the 
same  footing  with  his  age,  infirmity,  going  to  sea,  etc.,  and  is 
equally  a  good  cause  for  taking  his  deposition  de  bene  e^se.  But 
the  age  or  infirmity  of  a  witness  would  without  doubt  excuse 
his  non-attendance,  and  entitle  his  deposition  to  be  read,  and 
there  is  good  ground  to  infer  the  same  of  this  residence  at  a 
greater  distance  from  the  place  of  trial  than  one  hundred  miles. 

This  construction  is  greatly  corroborated  by  that  clause  of  the 
act  which  defines  the  evidence  admissible  on  ap[)eals,  but  if  a 
contrary  construction  should  prevail,  it  appeared  that  the  plain- 
tiff had  caused  the  witness  to  be  subpoenaed,  which  was  all  that 
could  be  required  to  enforce  his  attendance,  and  if  that  proved 
ineffectual,  the  deposition  ought  to  be  read. 

To  the  second  objection,  that  the  act  of  Congress  requires  the 
magistrate  taking  the  deposition  to  certify  the  reasons  of  taking 
it,  in  order  to  save  the  party  at  whose  instance  it  is  taken  the 
trouble  aud  expense  of  bringing  witnesses  from  a  great  distance 
to  prove  the  age,  infirmity,  etc.,  of  the  witness  examined,  but  it 
left  the  party  at  liberty  to  incur  this  trouble  and  expense  if  he 
thought  proper,  as  in  taking  depositions  under  commissions  is- 
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sued  from  the  State  courts  of  this  State,  the  party  at  whose  in- 
stance the  deposition  is  taken  may  procure  the  commissioner  to 
certify  that  notice  of  the  time  and  place  of  caption  was  given  to 
the  adverse  party,  and  such  certificate  is  received  by  the  court  as 
conclusive  evidence  as  to  that  point,  but  if  the  commissioner  fail 
to  certify,  the  party  must  establish  the  fact. 

PATTERSON,  J.,  and  SITGREAVES,  J.— It  appears  to 
be  the  true  construction  of  the  act  of  Congress  that  those  circum- 
stances which  will  warrant  the  taking  of  a  deposition  de  bene  ease 
should,  if  they  exist  at  the  time  of  trial,  authorize  the  reading  of 
it.  But  as  this  act  is  made  in  derogation  of  the  common  law,  it 
must  be  strictly  construed  and  literally  observed.  To  fail  in  one 
iota  of  the  ceremonies  prescribed  by  it  is  to  fail  in  the  whole. 

The  act  requires  that  the  deposition  shall  be  retained  by  the 
magistrate  taking  it  until  he  deliver  the  same  with  his  own 
hands  into  the  court  for  which  it  is  taken,  or  be  by  him  sealed 
up  and  directed  to  such  court.  This  part  of  the  act  has  not  been 
observed,  therefore  the  deposition  cannot  be  read. 

Badger  &  Taylor  for  ihe  plaintiff. 
Woods  for  the  defendants. 


Circuit  Court  of  the  United  States^  Eastern  District  of  Virginia, 

at  liichmondy  June,  1876. 

W.  S.  Gurnee  v.  The  County  of  Brunswick.* 

1.  The  Board  of  Supervisors  of  the  county,  under  the  laws  and  Constitution 
of  Virginia,  is  not  a  courts  and  a  petition  by  a  creditor  to  the  board, 
praying  the  allowance  of  his  clHim,  is  not  a  auit.  But  where  nn  appeal 
is  taken  from  the  decision  of  the  board  to  the  County  or  Circuit  Court, 
it  (hen  becomes  a  suit,  and  the  Jurisdiction  of  such  court  is  original  titid 
not  appellate. 

*  This  report  is  taken  from  the  Yirgiifia  Law  Journal,  vol.  i,  p.  801,  Mty 
number,  1877. 
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2.  To  remove  a  cause  from  a  State  court  to  the  Circuit  Court  of  tb«*  United 
States,  under  the  act  of  March  8d,  1875,  application  munt  be  made  at  or 
before  the  first  term  at  which  the  cause  may  be  tri(*d,  i.  e.,  when  the 
cau>e  is  ready  for  trial,  although  the  court  and  parties  may  not  be  ready 
to  try  it. 

8.  Under  the  laws  and  practice  of  Virginia  an  appeal  to  the  C<»unty  or  Cir- 
cuit Court  of  the  Slate  from  a  decision  of  the  Board  of  Supervisors,  dis- 
allowing a  claim  against  the  county,  is  triable  at  the  first  term  of  the 
court  after  the  appeal  is  taken,  without  pleadingSj  and  an  application  to 
remove  the  cause  to  the  United  States  court,  under  the  act  uf  March  8d, 
1875,  must  be  made  at  that  term  ;  if  made  afterwardi^,  and  the  removal 
18  effected,  the  United  States  court  is  without  jurisdiction,  and  the 
CHU!>e  must  be  remanded. 
QticBre. — Whether  subdivision  third  of  section  689,  U.  S.  Revised  Statutes, 
allowing  the  removal  of  causes  from  the  State  to  the  United  States 
courts,  on  the  ground  of  prejudice  and  local  influence,  has  been  repealed 
by  the  act  of  March  8d,  1876. 

Motion  to  remand  the  cause  to  the  Circuit  Court  of  Bruns- 
wick County. 

Legh  R,  Page  and  J,  A.  JoneSj  in  support  of  the  motion. 
Sheffey  &  Bumgardner  and  R.  B,  Davis,  contra. 

WAITE,  C.  J.-^Gurnee,  the  plaintiff,  a  citizen  of  the  State 
of  New  York,  being  the  alleged  owner  of  certain  bonds  of  the 
county  of  Brunswick,  Virginia,  on  which  there  was  a  large 
amount  of  interest  due  and  unpaid,  on  the  9th  of  January,  1875, 
presented  his  account  for  the  same  to  the  Board  of  Supervisors 
of  the  county,  stating  each  item  and  the  nature  thereof  separately 
and  specifically,  and  praying  for  an  order  of  the  board  directing 
the  treasurer  of  the  county  to  pay  him  the  amount  then  due; 
that  a  levy  might  be  made  on  the  county  to  raise  the  sum  neces- 
sary to  pay  off  the  debt,  and  generally,  that  such  orders  might 
be  made  and  acts  done  as  should  be  necessary  to  secure  to  him 
the  payment  of  the  sum  then  due,  and  such  further  sums  as 
might  thereafter  accrue  to  be  due  and  payable  as  interest  upon 
the  bonds,  at  the  times,  for  the  amounts,  and  in  the  manner  set 
forth  on  the  face  of  the  bonds. 

His  account  was  disallowed  by  the  board,  and  he  thereupon, 
in  due  time,  appealed  to  the  County  Court  of  the  county.     At 


272  GuRNEE  V.  The  County  of  Brunswick. 


opinion  of  the  court. 


the  proper  time  the  clerk  of  the  board  made  his  report  to  the 
court  as  follows : 

"  I  respectfully  report  to  your  honor,  that,  on  the  9th  Janoary, 
1875,  W.  S.  Gurnee  presented  to  the  Board  of  Supervisors  of  said 
county  a  petition  (a  copy  of  which  is  hereto  annexed,  marked  *A/ 
and  made  part  of  this  return)  asking  for  the  payment  of  a  certain 
sura  of  money  claimed  to  be  due  by  the  county  of  Brunswick  to  said 
Gurnee  as  interest  in  arrear  and  unpaid  upon  certain  bonds  of  said 
county,  executed  to  the  Norfolk  and  Great  Western  Railroad  Com- 
pany, and  the  said  board  wholly  disallowed  the  claim  of  the  peti- 
tioner and  refused  the  prayer  of  the  petition.  The  said  W.  S.  Gur- 
nee, by  his  counsel,  appealed  and  gave  the  notice,  and  executed  the 
bond  required  by  law,  which  notice  and  bond  are  herewith  returned." 

This  report,  with  the  petition,  notice,  and  bond,  were  duly  filed 
in  the  County  Court,  where,  on  the  22d  February,  1875,  by  con- 
sent of  parties  it  was  ordered  that  the  case  be  removed  to  the 
Circuit  Court  of  the  county.  The  files  were  thereupon  trans- 
ferred to  the  Circuit  Court,  and,  on  the  21  st  April,  1875,  an 
order  was  tjiere  entered  continuing  the  cause  until  the  next 
term.  At  another  term,  and  on  the  18th  October,  1875,  the 
following  entry  was  made: 

"  On  motion  of  the  defendant,  and  for  reasons  appearing  to  the 
court,  it  is  ordered  that  this  cause  be  continued  at  the  costs  of  the 
defendant  until  the  next  term." 

In  vacation,  and  previous  to  a  term  to  be  held  in  April,  1876, 
on  motion  of  Gurnee,  an  order  was  made  for  the  issue  of  a  svb- 
pcena  duces  tecum  for  the  appearance  of  a  witness  to  testify  in 
his  behalf  and  the  production  of  certain  books  and  papers  at  the 
court-house,  April  15th,  1876.  Depositions  were  taken  by  Gur- 
nee on  the  10th,  11th,  and  12th  March,  1875,  and  filed  in  the 
cause. 

No  pleadings  in  form  were  filed  by  either  party,  and  no  orders 
were  made  by  the  court,  or  so  far  as  appears,  asked  for  in  that 
behalf. 

On  the  13th  April,  1876,  Gurnee  filed  his  petition  and  bond 
under  sections  2  and  3  of  the  act  of  March  3d,  1875  (19  Stat, 
§  470),  for  the  removal  of  the  cause  to  this  court,  upon  the  ground 
of  the  citizenship  of  the  parties.  The  record  does  not  show  that 
any  action  was  taken  by  the  State  court  upon  this  petition,  but 
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the  papers  were  in  due  time  filed  and  the  cause  docketed  in  this 
court. 

The  defendant,  on  the  19th  May,  1876,  moved  that  the  cause 
be  remanded  to  the  Circuit  Court  of  the  county.  The  questions 
now  presented  for  consideration  arise  upon  this  motion^ 

Two  objections  are  made  to  the  jurisdiction  of  this  court,  to  wit : 

1.  That  the  case  was  not  removable  because  it  came  into  the 
Circuit  Court  of  the  county  upon  appeal  and  for  review  of  the 
decision  of  another  judicial  tribunal. 

2.  That  the  petition  for  removal  was  not  filed  in  the  State 
court  before  or  at  the  term  at  which  the  cause  could  have  been 
first  tried. 

These  objections  will  be  considered  in  tlieir  order: 

1.  Did  the  Circuit  Court  of  the  county  take  jurisdiction  of  the 
cause  under  its  appellate  or  original  jurisdiction  ? 

Art  II  of  the  Constitution  of  Virginia  is  as  follows :  "  The 
legislative,  executive,  and  judiciary  departments  shali  be  sepa- 
rate and  distinct,  so  that  neither  exercise  the  powers  properly 
belonging  to  the  others;  nor  shall  any  person  exercise  the  power 
of  more  than  one  of  them  at  the  same  time,  except  as  hereinafler 
provided."  Art.  VI  relates  to  the  judiciary  department,  and 
provides  (sec.  1)  that,  ''  there  shall  be  a  supreme  court-of  appeals, 
circuit  courts,  and  county  courts,"  and  corporation  or  hustings 
courts  in  cities  and  towns  (sec.  14);  and  (sec.  22)  that  all  judges 
shall  be  commissioned  by  the  governor.  Art.  VII  relates  to 
county  organizations.  Each  county  is  to  be  divided  (sec.  2)  into 
townships,  and  each  township  is  required,  among  other  things, 
to  elect  annually  one  supervisor.  These  supervisors  of  the  town- 
ships are  constituted  a  board  of  supervisors  of  the  county,  and 
are  required  to  assemble  at  the  court-house  on  the  first  Monday 
in  December  in  each  year,  and  audit  the  accounts  of  the  county, 
examine  the  books  of  the  assessors,  regulate  and  equalize  the 
valuation  of  property,  fix  the  county  levies  for  the  ensuing  year, 
apportion  the  same  among  the  various  townships,  and  perform 
such  other  duties  as  shall  be  prescribed  by  law.  By  sec.  5  it  is 
made  the  duty  of  the  Greneral  Assembly,  at  its  first  session,  after 

18 
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the  adoption  of  the  Constitution,  to  pass  such  laws  as  should  be 
necessary  to  give  effect  to  the  provisions  of  this  article.     The 
legislation,  under  this  power,  so  far  as  it  is  important  to  the 
consideration  of  this  case,  is  found  in  tit.  16,  chap.  47,  of  the 
Code  of  Virginia  of  1873,  438,  €(  seq.     By  this  it  is  provided 
(sec.  2)  that  the  supervisors  of  the  several  townships  in  each 
county  shall  constitute  the  board  of  supervisors  of  the  county, 
and  that  they  may  sue  or  be  sued  in  relation  to  all  matters  con- 
nected with  their  duties  as  such  board.     They  may  have  a  seal 
(sec.  7).     They  are  empowered  to  examine,  settle,  and  allow  all 
accounts  chargeable  against  the  county,  and,  when  so  settled,  to 
issue  warrants  therefor  as  provided  by  law  (sec.  6,  subdivision 
2).     No  person  can  maintain  an  action  against  a  county  upon 
any  claim  or  demand,  other  than  a  county  order,  until  he  shall 
have  first  presented  it  to  the  board  of  supervisors  for  allowance 
(sec.  14).     No  account  can  be  allowed  by  the  board  unless  the 
same  shall  be  made  out  in  separate  items,  and  the  nature  of  each 
item  specifically  stated.     It  is  made  the  duty  of  the  attorney  of 
the  commonwealth  (who  is  a  county  officer  elected  by  the  people, 
Art.  VII,  sec.  1,  Const.)  to  represent  the  county  before  the  board. 
He  is  required  to  resist  the  allowance  of  any  claim  which  is 
unjust,  or  not  before  the  board  in  proper  form,  or  upon  proper 
proof,  or  which  for  any  other  reason  ought  not  to  be  allowed. 
When  a  claim  has  been  allowed  which  is  improper  or  unjust,  he 
may  appeal  from  the  decision  of  the  board  to  the  county  court 
(sec.  10).     If  a  claim  is  disallowed,  the  person  presenting  it  may 
appeal  to  the  county  court  by  causing  a  written  notice  of  the 
appeal  to  be  served  on  the  clerk  of  such  board,  within  thirty  days 
of  the  time  of  making  the  decision,  and  executing  a  bond  in  the 
form  prescribed  (sec.  12).     When  the  appeal  is  taken,  the  clerk 
of  the  board  is  required  immediately  to  give  notice  thereof  to  the 
attorney  for  the  commonwealth,  and  to  make  a  brief  return  of  the 
proceedings  in  the  case  before  the  board,  with  the  decision  thereon, 
and  file  the  same,  together  with  the  bond  and  all  the  papers  in  the 
case  in  his  possession,  with  the  clerk  of  snch  court;  and  the  appeal 
is  to  be  entered,  tried,  and  determined  the  same  as  appeals  of 
right  from  an  order  of  a  county  court  in  a  controversy  concern- 
ing a  will  (sec.  13). 
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The  determination  of  the  board  of  supervisors  disallowing  a 
claim  is  final,  and  a  perpetual  bar  to  any  action  in  any  court 
founded  upon  such  claim,  unless  the  appeal  shall  be  taken,  or 
unless  the  board  shall  consent  to  the  institution  and  maintenance 
of  such  an  action.  If  judgment  is  recovered  against  the  county 
upon  the  appeal,  it  is  made  the  duty  of  the  board  of  supervisors, 
to  provide  for  the  same  in  the  next  county  levy,  and  for  the 
treasurer  to  pay  the  money,  when  collected,  to  the  person  to 
whom  the  same  shall  have  been  adjudged,  upon  the  delivery  of 
a  proper  voucher.  If  payment  shall  not  be  made  before  the  first 
day  of  December  next  succeeding  the  levy,  execution  may  issue 
upon  the  judgment,  but  not  before  (sec.  15). 

From  this  recital  it  is  apparent  that  the  board  of  supervisors 
IB  not  a  court,  and  that  the  proceedings  there  is  not  a  suit.  In 
the  Sewing  Machine  Cases,  18  Wall.,  685,  a  suit  was  defined  to 
be,  "  Any  proceeding  in  a  court  of  justice,  in  which  a  plaintiff 
pursues  his  remedy  to  recover  a  right  or  claim."  The  board  are 
the  representatives  of  the  people  elected  to  supervise  the  busi- 
ness of  the  county,  which  has  been,  by  law,  committed  to  their 
care.  They  constitute  a  branch  of  the  executive  department  of 
the  government,  not  of  the  judiciary.  A  part  of  their  duties  is 
to  **  examine,  settle,  and  allow  accounts,"  chargeable  against  the 
county,  and  when  settled,  to  issue  warrants  and  levy  taxes  for 
the  payment.  They  are  the  officers  charged  by  law  with  the 
duty  of  auditing  claims.  Demand  of  payment  must  be  made  on 
them  ;  they  alone  represent  the  county  for  that  purpose.  When 
an  account  is  presented  to  them,  it  is  for  allowance,  not  for  ad- 
judication. In  settling  and  allowing,  they  do  not  act  judicially. 
They  simply  recognize  the  claim  as  valid  against  the  county, 
and  allow  it,  or  they  reject  it.  They  render  no  judgment  and 
issue  no  execution.  Their  duty  is  to  direct  payment  of  the  ac- 
counts by  the  proper  officer,  and  to  provide  him  with  the  neces- 
sary means  for  that  purpose  by  taxation.  When  they  have  made 
their  allowance,  the  account  has  become  liquidated,  and  may  be 
sued  without  further  demand.  All  these  duties  are  purely  ad- 
ministrative, and  the  proceeding  by  which  their  performance  is 
enforced  partakes  in  no  respect  whatever  of  the  character  of  a 
suit. 
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There  are  no  parties,  save  the  claimant  and  the  board ;  the 
board  occupy  one  side,  and  the  claimant  the  other.  It  is  true 
the  attorney  for  the  commonwealth  is  required  to  represent  the 
county,  and  resist  improper  allowances,  but  in  this  he  appears 
rather  as  the  legal  adviser  of  the  board  than  as  the  manager  of 
the  cause  of  a  litigant.  Apply  another  test.  The  act  of  Con- 
gress provides  for  the  removal,  under  certain  circumstances,  of 
any  suit  of  a  civil  nature,  at  law  or  in  equity,  pending  in  any 
State  court.  If  the  board  were  a  court,  and  the  proceeding  he- 
fore  them  a  suit,  the  case  could  have  been  removed  while  pend- 
ing before  the  appeal.  But  the  right  of  such  removal,  we  think, 
will  hardly  be  claimed,  for  the  obvious  reason  that  the  relief 
asked  of  the  board  is  administrative  only,  and  not  judicial.  They 
were  asked  to  pay,  not  to  enforce  payment.  If,  however,  the 
board  disallow  the  claim,  and  refuse  to  provide  for  its  payment, 
judicial  action  becomes  necessary.  For  this  an  appeal  is  given 
to  the  courts — not  an  appeal  from  one  court  to  another,  but  to  a 
court  from  the  executive.  By  the  appeal  a  suit  is  ooromenoed, 
and  thereafter  the  proceeding  is  judicial.  The  notice  to  the 
elerk  is  equivalent  to  a  summons  and  service  in  ordinary  actions. 
Under  the  appeal  the  case  does  not  come  up  for  review,  but  for 
original  adjudication.  All  previous  to  the  appeal  was  prelimi* 
nary  to  the  commencement  of  the  suit. 

There  is  nothing  in  the  form  of  the  commencement  which 
makes  the  proceeding  anything  else  than  a  suit.  The  form  of 
commencing  actions  is  always  within  the  control  of  the  legisla*^ 
ture.  It  ia  "due  process  of  law"  within  the  meaning  of  the 
Constitution  of  the  United  States,  if  there  is  lawful  notice  to 
appear,  and  time  and  opportunity  to  answer  and  defend.  The 
form  of  the  notice  is  not  important,  if  there  is  notice  in  fiict 
The  States  may  prescribe  the  form  of  a  remedy  in  their  own 
courts  for  every  case.  Here  a  demand  is  required  before  a  suit 
can  be  commenced.  There  is  nothing  unusual  or  inequitable  in 
this.  It  is  no  more  than  providing  that  contracts  of  the  coun- 
ties for  the  payment  of  money  are  contracts  to  pay  after  demand 
actually  made  in  the  manner  required  by  law.  Upon  such  con- 
tracts demand  must  always  be  made  before  suit  is  brought.  The 
provision  further  in  this  case  is,  that  after  refusal  to  pay  upon 
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demand,  suit  shall  be  commence<l  in  a  certain  form  or  not  at  all. 
This  is  certainly  within  the  power  of  the  legislature,  so  far  as  it 
relates  to  proceedings  in  the  tribunals  of  the  State. 

From  this  it  is  apparent  that  the  case,  at  the  time  of  the  re- 
moval, was  [>ending  in  the  State  court  under  its  original  and  not 
under  its  ap{)ellate  jurisdiction,  and  that  the  first  ground  urged 
in  support  of  this  motion  is  not  sustainable. 

2d.  Was  the  application  for  the  removal  made  in  time? 

The  right  of  removal  is  a  statutory  right.  To  support  the 
jarisdiction  of  this  court,  therefore,  the  plaintiflF  must  bring 
himself  strictly  within  the  provisions  of  the  statute. 

The  law  requires  that  the  petition  for  removal  shall  be  filed 
in  the  State  court  "  before  or  at  the  term  at  which  said  cause 
could  be  first  tried,  and  before  the  trial  thereof." 

A  cause  cannot  be  tried  until  in  some  form  an  issue  has  been 
made  up  for  trial.  The  pleadings  or  statements  necessary  to 
make  the  issue  are  regulated  by  the  practice  in  the  c»ourt  where 
the  trial  is  to  be  had.  As  soon  as  the  issue  is  made  up,  the 
cause  is  ready  for  trial.  The  parties  and  the  court  may  not  be 
ready,  but  the  cause  is.  The  first  term,  therefore,  at  which  a 
case  can  l>e  tried  is  the  first  term  at  which  there  is  an  issue  for 
trial.  An  application  for  removal  to  be  in  time  must  be  made 
before  or  at  this  term. 

This  case  is  one  to  be  "entered,  tried,  and  determined,  the 
same  as  appeals  of  right  from  an  order  of  the  county  court  in 
a  controversy  concerning  a  will."  In  such  cases,  the  first  duty 
of  the  court  is  to  summon  the  persons  interested  to  appear  on  a 
certain  day,  and,  when  they  have  been  summoned  or  have  other- 
wise appeared  as  parties,  to  proceed  and  hear  the  motion  for  pro- 
bate. If  any  person  interested  asks  it,  the  court  must  order  a 
trial  by  jury  to  ascertain  whether  the  paper  produced  is  the  will 
of  the  decedent,  but  if  no  such  trial  be  asked  the  court  must  pro- 
ceed without  to  decide  the  question  of  probate.  Code  1873,  ch* 
118,  sees.  29,31,  32. 

A  summons  from  the  court  was  not  necessary  in  this  case, 
even  if  it  would  have  been  otherwise  required,  because  the  rec- 
ord shows  that  the  parties  appeared  in  the  county  court  on  the 
22d  of  February,  and  consented  to  a  removal  to  the  circuit 
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court  of  the  county.  An  appeal  of  right  in  a  controversy  con- 
cerning a  will,  carries  a  cause  into  court  as  upon  a  motion  for 
probate.  By  analogy,  then,  this  cause  stood  in  the  circuit  court 
of  the  State  upon  its  removal  there,  as  upon  a  motion  for  judg- 
ment and  notice  served.  Such  a  motion  is  authorized  by  the 
Code  of  Virginia  in  cases  where  a  person  is  entitled  to  recover 
money  by  action  on  any  contract.  Code  1873,  ch.  164,  §  6. 
And  an  established  practice  exists  in  the  courts  in  reference  to 
such  proceedings. 

Before  every  term  of  a  circuit  court  in  Virginia,  the  clerk  is 
required  by  law  to  make  out  a  "docket  of  the  following  cases, 
to  wit :  First,  oases  of  the  commonwealth  ;  second,  motions  and 
actions,  in  the  order  in  which  the  notices  of  motion  were  filed, 
or  in  which  the  proceedings  at. rules  in  the  action  were  termi- 
nated," and  this  docket  is  "to  be  called,  and  the  cases  for  trial 
disposed  of  for  the  term,  in  that  order,  except  that  the  court  may, 
for  good  cause,  take  up  any  case  out  of  its  turn."  Code  1873, 
ch.  173,  §  1. 

No  provision  is  made  for  pleadings  in  motions  for  prolttte 
upon  appeal  or  in  motions  for  judgment,  and  none  is  necessary. 
The  form  of  the  proceeding  is  such  as  to  require  the  plaintiff  to 
make  out  his  case  by  proof,  whether  the  defendant  appears  to 
defend  or  not.  No  judgment  can  be  taken  by  defiiult.  Nothing 
is  confessed  by  a  failure  to  plead.  The  case  stands  from  the 
time  it  comes  into  court  as  it  would  if  a  declaration  had  been 
filed  and  the  general  issue  pleaded. 

The  itemized  account,  with  the  specific  statement  of  the  nature 
of  each  item,  presented  to  the  board  and  sent  to  the  court  upon 
the  appeal,  constitute  all  the  pleadings  necessary  to  put  the  case 
in  a  condition  for  trial.  The  circumstances  of  a  case  may  be 
such  as  to  make  it  desirable  that  issues  should  be  presented  more 
specific  than  those  which  come  up  in  this  form.  If  so,  the  court 
may  order  accordingly,  either  upon  its  own  motion  or  that  of  the 
parties.  Such  issues  may  simplify  the  trial  when  it  is  had,  bat 
there  may  be  a  trial  without  them.  For  all  the  purposes  of  the 
present  inquiry,  such  orders  for  specific  issues  may  be  likened  to 
amendments  to  pleadings  after  issue  has  once  been  joined.   They 
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change  to  some  extent  the  character  of  the  trial  to  be  had,  but 
the  court  could  have  proceeded  without  them. 

This  case  was  placed  upon  the  docket  which  the  clerk  was  re- 
quired to  make,  at  the  April  terra,  1875,  and  also  at  the  Octo- 
ber term  of  the  same  year.  It  certainly  must  have  been  in  a 
condition  for  trial,  according  to  the  practice  of  the  cour^  at  the 
October  term,  for  the  record  shows  a  continuance  then  upon  the 
motion  of  the  defendant  at  its  costs.  This  condition  would  not 
have  been  impased  unless  the  plaintifiT  had  a  right  to  msist  upon 
a  trial  if  the  court  did  not  otherwise  direct. 

From  this  the  conclusion  follows,  that  the  application  for  re- 
moval was  not  presented  in  time,  and  consequently  that  this  court 
has  no  jurisdiction  of  the  case. 

It  is  said  that  a  further  application  will  be  made  to  the  State 
court  for  a  removal  under  the  third  subdivision  of  section  639, 
Revised  Statutes,  on  the  ground  of  prejudice  and  local  influence,' 
and  we  are  asked  to  decide  now  whether,  since  the  act  of  1876, 
this  part  of  that  secticm  is  in  force.  The  point  is  not  made  upon 
the  record,  and  for  that  reason  we  must  decline  its  consideration. 
It  cannot  now  be  determined  so  as  to  bind  the  parlies. 

An  order  may  be  entered  remanding  the  cause  to  the  circuit 
court  of  the  county  for  such  further  proceedings  as  may  be 
proper  in  the  premises. 

Bond,  Ct.  J.,  concurred. 


Circuit  Court  of  the  United  States  for  the  Eastern  District  of 

South  Carolina. 

Charles  Parsons,  Jr.,  v.  The  Greenville  and  Columbia 

Railroad  Co. 

The  pendency  of  a  cpnorHl  creditor's  bill  against  a  defendant  in  a  court  of  a 
State,  accompHnied  by  the  usual  orders  of  injunction*  does  not  neces- 
sarily forbid  a  creditor  ^ho  is  not  a  party  to  the  bill  from  suing  the 
same  defendant  in  another  court. 

*  The  receiver,  though  asked  for,  was  not  appointed  in  this  case. 
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E:ipeciNlly  is  this  so  where  tho  prosocution  of  ihU  creditor's  suit  is  morHjr 
for  obtaining^  jiidt;ment,  nnd  is  by  procee<lings  not  affecting  the  prop- 
erty of  the  dof'-ndant;  and 

More  e}»peciHlly  is  this  so  where  this  creditor  is  the  resident  of  a  different 
StutCt  and  brings  his  suit  in  a  circuit  court  of  the  United  States. 

The  facts  of  the  case  are  suflSciently  stated  by  the  Chief  Justice. 

W  AITE,  C.  J. — This  action  is  brought  to  recover  the  amonnt 
due  upon  certain  matured  coupons  of  the  second  mortga^  bonds 
of  the  Greenville  and  Columbia  Railroad  Company.  The  only 
question  submitted  for  our  determination  is,  whether  the  pendency 
of  a  suit  instituted  by  the  State  of  South  Carolina  a^^instthe 
com))anyin  the  Court  of  Common  Pleas  of  Richland  County,  on 
the  11th  June,  1872,  and  the  injunction  granted  therein  on  the 
18th  of  the  same  month,  can  be  pleaded  as  a  l)ar  to  this  action. 

The  State  is  a  creditor  of  the  railroad  company,  and  claims  to 
have  a  lien  upon  all  the  profjerty  of  the  company  as  security. 
There  are  conflicting  interests  between  the  creditors,  and  disputes 
as  to  the  order  of  liens.  The  validity  of  the  bonds,  to  which  the 
coupons  in  this  suit  belong,  is  denied  by  some  creditors.  The 
object  of  the  suit  commenced  by  the  State  is  to  adjust  the  rights 
of  all  parties,  by  ascertaining  the  amount  due  to  each  creditor, 
and  determining  the  order  in  which  he  is  entitled  to  payment  out 
of  the  property  of  the  company. 

The  prayer  is  as  follows : 

"  Wherefore  the  plaintiff  herein,  as  well  to  protect  the  interests  of 
the  State  in  respect  to  her  guarantee  of  the  bonds  of  said  company 
as  to  preserve  unimpaired  the  rights  and  interests  of  the  credit4>rs  of 
the  company  in  respect  to  its  property,  prays  judgment  against  the 
defendants. 

"  1.  That  all  the  judgment  creditors  of  the  defendants  be  re- 
strained by  an  order  of  this  court  from  enforcing  their  judgment 
against  the  property  of  the  defendants. 

"  2.  That  all  the  other  creditora  of  the  defendants  be  restrained 
by  an  order  of  this  court  from  instituting  suit  against  the  defend- 
ants, or,  where  they  have  already  instituted  suits,  from  further  prose- 
cuting the  same. 

"  3.  That  a  receiver  be  appointed  of  all  the  property,  assets,  and 
effects  of  the  defendants,  to  hold  and  keep  the  same  subject  to  the 
further  orders  of  this  court. 

^'4.  That  all  the  creditors  of  the  defendants  be  I'equired  to  prove 
their  several  debts,  claims,  and  demands  against  the  defendants,  in 
accordance  with  an  order  to  be  herein  made  by  this  court. 
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*'  5.  That  all  the  property  of  the  defeudaots  and  the  chartered 
rights  and  priorities  therefor  be  sold  to  foreclose  the  mortgage  to 
the  plaintiff  hereinbefore  set  forth  and  to  bar  the  equity  of  redemp- 
tion of  all  persons  whomsoever,  at  such  time  and  place  as  may  here- 
after be  directed  by  this  court. 

"  6.  That  the  defendant  may  be  adjudged  to  pay  any  deficiency 
that  may  remain  due  to  this  plaintiff  alter  applying  all  the  proceeds 
of  s&id  Hale  applicable  thereto. 

''7.  That  this  court  will  make  such  other  and  further  orders  in 
the  premises  as  may  from  time  to  time  be  necessary  for  the  protec- 
tion of  the  rights  and  interests  of  the  plaintiff,  and  to  preserve  the 
rights  of  all  creditors  of  the  defendants  and  such  as  to  equity  and 
justice  may  appertain." 

The  injunction  asked  for  was  granted,  and  a  further  order  en- 
tered as  follows : 

"  That  John  T.  Green  be  appointed  referee,  with  directions,  by 
public  advertisement  for  three  mcmths  in  one  or  more  gazettes  of 
this  State,  New  York,  and  such  other  places  as  he  may  think  |  roper, 
to  call  in  the  creditors  of  the  said  Greenville  and  Columbia  Rail- 
road Company  to  make  proof  before  him  of  their  several  and  re- 
spective claims,  with  liberty  to  the  Greenville  and  Columbia  Rail- 
road or  other  parties  to  reply  to  such  proof;  that  the  paid  referee 
shall  also  take  testimony  as  to  the  liens  set  up  against  the  said  com- 
pany, their  order  of  priority,  and  the  amount  respectively  secured 
by  puch  liens,  with  liberty  to  the  said  Greenville  and  Columbia  Rail- 
road Company  or  other  parties  to  be  heard  in  relation  to  the  same ; 
that  the  said  referee  make  his  report  in  all  matters  now  referred, 
with  leave  also  to  consider  and  report  any  special  matter  which  may 
come  before -him.'* 

The  plaintiff  in  this  action  was  not  named  as  a  defendant  in 
the  suit  instituted  by  the  State,  and  has  not  been  served  with 
process  therein.  He  has  not  appeared  or  presented  his  claim 
before  the  referee,  neither  has  any  receiver  been  appointed  in 
that  action.  So  far  as  anything  ap[>ear8  in  the  case,  the  railroad 
company  is  still  in  the  possession  and  enjoyment  of  all  its  prop- 
erty. 

The  mere  pendency  of  a  suit  to  which  a  person  may  l>e  made 
a  party,  but  has  not  been,  is  certainly  no  bar  to  an  action  by 
him  in  another  court,  to  enforce  his  own  rights.  An  injunc- 
tion binds  no  one  except  a  party  to  the  suit  in  which  it  has  been 
granted,  who  has  been  actually  subjected  to  the  jurisdiction  of 
the  court,  either  by  service  of  process  or  voluntary  ap|)earance. 
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If  the  action  relates  to  property,  which  the  court  has  taken  into 
its  posse53sion,  it  may  protect  its  possession  by  appropriate  orders, 
but  it  cannot  operate  upon  the  person  of  the  owner  until  he  has 
in  some  forra  been  brought  within  its  jurisdiction.  An  injunc- 
tion acts  upon  persons,  and  not  upon  property  except  through 
persons. 

In  this  action,  Parsons  does  not  seek  to  subject  the  property 
of  the  company.  His  only  object  is  to  reduce  his  debt  to  judg- 
ment. For  this  purpose  he  has  brought  the  company  into  court. 
His  judgment  when  obtained  will  only  bind  the  company  and 
those  who  are  bound  by  its  acts.  The  rights  of  no  other  parties 
will  be  aflfected.  Being  a  citizen  of  the  State  of  New  York,  and 
the  railroad  company  a  citizen  of  the  State  of  South  Carolina, 
he  had  the  right  to  sue  in  the  courts  of  the  United  States. 
Neither  the  State  nor  the  company  could  deprive  him  of  this 
right  by  any  act  of  their  own.  This  court  has  obtained  juris- 
diction of  both  the  company  and  himself.  We  can  therefore 
proceed  to  adjudicate  between  them.  As  no  defence  is  made 
upon  the  merits.  Parsons  is  entitled  to  his  judgment  for  the 
amount  of  his  claim.  It  will  be  time  enough  to  consider  how 
he  can  reach  any  portion  of  the  proi)erty  involved  in  the  litiga- 
tion pending  in  the  State  court  for  the  purpose  of  subjecting  it 
to  the  payment  of  his  judgment,  when  he  attempts  to  do  so. 
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Ex  parte  Charles  Parsons,  Jr. 

Where  a  municipal  corporation  is  empowered  by  law  to  create  a  debt  by  bond, 
that  power  carries  with  it  the  authority  and  obligation  to  levy  sufficient 
taxes  to  fulfil  its  contract  with  its  creditor. 

Where  such  tax  has  not  been  levied  sufficient  to  meet  the  debt  due  to  a  par- 
ticular creditor  by  j»eneral  levy,  it  is  the  duty  of  the  corporation  to 
muke  a  special  levy  for  that  purpose  or  add  the  required  amount  to  tli« 
general  levy. 
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A  court  of  justice  may,  by  niandamusi  compel  such  a  Bpecinl  levy  where  no 
general  levy  has  provided  revenues  sufficient  to  meet  the  debt,  and  a 
circuit  court  of  the  United  States  may  enforce  a  judi;m(^nt  which  it  has 
rendered  upon  a  contract  of  this  character  by  such  a  mandamus. 

The  facts  of  the  case  are  sufficiently  stated  by  the  Chief  Justice. 

WATTE,  C.  J. — The  relator  recovered  a  judgment  in  this 
court,  November  19th,  1874,  against  the  city  of  Charleston, 
upon  certain  overdue  certificates  of  stock  or  bonds  of  the  city, 
issued  under  the  general  powers  of  its  charter,  but  without  any 
special  requirement  or  undertaking,  either  in  the  charter,  ordi- 
naiu^s,  or  certificates,  for  the  levy  of  a  tax  to  provide  the  means 
of  payment.  Execution  has  been  issued  upon  the  judgment,  to 
which  the  marshal  returned  "that  he  could  find  no  property  sub- 
ject to  said  judgment  and  execution,  except  such  as  is  in  public 
use."  Payment  of  the  judgment  has  been  demanded  of  the  city 
and  refused.  The  city  council  has  also  been  requested  to  "  levy 
a  tax  and  provide  for  the  collection  of  the  same,  to  be  applied  to 
the  payment  of  said  judgment,  principal,  interest,  and  costs," 
and  this,  too,  has  been  refused.  The  city  has  no  property  sub- 
ject to  execution. 

This  is  an  application  for  a  writ  of  mandamus  requiring  the 
city  "  to  provide  for  the  payment  of  the  aforesaid  judgment  by 
enacting  an  ordinance  for  the  levying  and  collecting  of  a  special 
tax  to  be  paid  out  and  applied  "  for  that  purpose.  The  defence 
is,  in  substance,  that  it  is  not  the  duty  of  the  city  to  make  such 
a  levy,  because  no  special  provision  for  such  a  tax  entered  into 
the  contract  upon  which  the  judgment  is  predicated,  and  there 
is  no  power  in  the  city  to  make  the  levy.  The  only  question, 
therefore,  presented  for  our  consideration  is  whether  such  a  man- 
damus can  issue  without  a  provision  for  a  specific  tax  for  the 
payment  of  the  debt,  either  in  the  contract  or  in  some  statute  of 
the  State  or  ordinance  of  the  city. 

The  authority  of  the  city  to  issue  the  stock  and  become  obli- 
gated for  its  payment  was  conclusively  settled  by  the  judgment 
which  has  been  rendered,  and  in  which  this  court  followed  the 
decisions  of  the  highest  court  of  South  Carolina,  in  Copes  v. 
Charleston^  10  Rich.  (Law),  491,  and  Gage  v.  CharlestoUy  3  Rich. 
(N.  S.),  491. 
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The  Supreme  Court  of  the  United  States,  at  its  last  terra,  in 
Loan  Company  v.  Topeka,  20  Wall.,  660,  held  that  the  power  to 
contract  a  debt  by  issuing  municipal  bimds,  or  what  is  the  same 
thing,  munici|)al  stock,  carried  with  it,  by  necessary  implication, 
the  power  to  provide  for  the  payment  or  redemption  thereof  by 
the  levy  and  collection  of  a  tax,  unless  the  contrary  expressly  ap- 
peared. The  language  of  the  court  is,  that  "  it  is  to  be  inferred 
that  when  the  legislature  of  a  State  authorizes  a  county  or  city 
to  contract  a  debt  by  l)ond,  it  intends  to  authorize  it  to  levy  such 
taxes  as  are  necessary  to  pay  the  debt,  unless  there  is  in  the  act 
itself,  or  in  some  general  statute,  a  limitation  upon  the  power  of 
taxation  which  repels  such  an  inference."  To  the  same  effi»ct  are 
Madison  County  Court  v.  Alexander,  Ws\ker  (Miss.),  626;  Lmtdl 
V.  City  of  Boston,  111  Mass.,  460;  Armstrong  v.  Perkins,  43  Penna. 
St.,  403,  and  Armstrong  v.  Allegheny  County,  37  Penna.  St.,  290. 
In  the  last  case  the  objection  was,  as  in  this,  that  there  was  no 
authority  to  levy  a  tax,  but  the  court  said,  "  The  authority  to 
create  the  debt  implies  an  obligation  to  pay  it,  and  when  no 
special  mode  of  doing  so  is  provided,  it  is  also  implies!  that  it  is 
to  be  done  in  the  ordinary  way — by  levy  and  collection  of  taxes,*' 

The  city  of  Charleston  has,  by  its  charter,  granted  as  early  as 
1783, "  full  power  and  authority  to  make  such  assessments  on  the 
inhabitants  of  Charleston,  or  those  who  hold  taxable  property 
within  the  same,  for  the  safety,  convenience,  benefit,  and  advan- 
tage of  said  city,  as  shall  appear  to  them  prudent."     Art.  IX, 
sec.  8,  of  the  present  Constitution  of  the  State,  adopted  in  1868, 
provides  that  "  the  corporate  authorities  of    ....  cities  .... 
may  be  vested  with  power  to  assess  and  collect  taxes  fi»r  corpor- 
ate purposes ;  such  taxes  to  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imposing  the  same. 
And  the  General  Assembly  shall  require  that  all  the  property, 
except  that  heretofore  exempted,  within  the  limits  of  municipal 
corporations,  shall  be  taxed  for  the  payment  of  debts  contracted 
under  the  authority  of  law."     Chap.  XIV,  Revised  Statutes, 
provides, "  Sec.  1.  That  all  municipal  coi*porations  create<]  under 
or  by  the  laws  of  this  State,  and  vested  with  power  to  lay  and 
collect  taxes,  are  authorized  and  required  to  assess  all  property, 
real   and  ])ersonal,  within  their   cor|X)rate  limits,  at  its  actual 
value,  and  lay  all  taxes  thereon  at  a  uniform  and  equal  rate. 
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Sec.  2.  That  all  property,  and  no  other,  exempted  from  taxation 
by  Hection  6  of  chapter  12,  shall  be  exempted  from  taxation  by 
municiiml  corporations.'^ 

Thus  it  will  be  seen  that  there  is  no  legislative  limit  upon  the 
amount  of  money  that  may  be  be  raised  by  taxation  in  the  city. 
Ample  power  is  given  to  levy  and  collect  all  that  may  he  neces- 
sary to  discharge  the  corporate  obligations.  And  as  the  General 
Assembly  has  provided  that  all  property,  except  that  exempted 
by  law,  shall  be  taxed  at  a  uniform  and  equal  rate  for  aU  pur- 
poses, the  constitutional  requirements  of  uniformity  and  the 
taxation  of  all  projierty  within  the  corporate  limits  for  the  pay- 
ment of  debts  have  been  complied  with.  The  new  Constitution 
did  not  make  additional  legislation  necessary  to  authorize  a  tax 
to  pay  a  lawful  debt.  That  power  has  existed  since  1783.  All 
it  did  require  was,  that  provision  should  be  made  for  placing 
the  tax,  when  levied,  uniformly  and  with  equality  upon  all  the 
property  in  the  city.   This  has  been  done  by  the  Revised  Statutes. 

We  have,  then,  a  case  where  the  duty  of  the  city  to  pay  has 
been  established  by  a  judgment  of  this  court,  and  where  that 
duty  can  only  be  jierformed  by  the  exercise  of  the  power  of  taxa- 
tion which  the  city  posse'^ses.  Upon  demand  made  the  city  has 
refused  to  make  the  payment,  and  has  also  refase<i  to  levy  and 
collect  the  necessary  tax.  We  are,  therefore,  called  upon  to  de- 
termine whether  this  court  has  the  power  by  its  writ  of  mandamus 
to  enforce  the  performance  of  this  duty,  and  thus  give  effect  to 
itd  judgment. 

It  is  not'  denied  that  this  power  exists  where  the  legislative 
authority  to  contract  the  debt  is  accompanied  by  a  provision  for 
the  levy  and  collection  of  eL  specific  tax  for  its  payment.  The 
Supreme  Court  of  the  United  States  has  many  times  so  <1ecided. 
Knox  County  v.  Aspintoalf,  24  How.,  376;  Van  Hoffman  v. 
Quincyy  4  Wall.,  535;  Benbow  v.  Iowa  Oityy  7  Wall.,  313; 
Riggs  v.  Johnson  Cb.,  6  Wall.,  166;  United  States  v.  Keokuk, 
6  Wall.,  514;  Supervisors  v.  Durante  9  Wall.,  415;  Mayor  v. 
Lord,  9  Wall.,  409. 

The  same  court  also  held,  in  Supervisors  v.  United  States,  4 
Wall.,  436,  that  the  writ  could  issue  in  cases  where  the  power  to 
tax  was  not  specially  conferred  by  the  act  authorizing  the  contract, 
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but  by  an  independent  statute  subsequently  passed,  in  the  follow- 
ing words:  "The  board  of  supervisors,  under  township  organiza- 
tion, in  such  counties  as  may  be  owing  debts  which  the  current 
revenue,  under  existing  laws,  is  not  sufficient  to  pay,  may,  if 
deemed  advisable,  levy  a  special  tax,  not  to  exceed  in  any  one 
year  one  per  cent,  upon  the  taxable  property  in  any  such 
county,"  to  be  collected  and  kept  as  a  separate  fund  and  ex- 
pended in  liquidation  of  such  indebtedness.  So,  too,  in  Galena 
V.  Amy,  5  Wall.,  705,  the  writ  was  sustained,  where  the  only 
specific  authority  for  the  tax  was  contained  in  the  act  incorpo- 
rating the  city,  in  force  at  the  time  the  debt  was  contracted,  and 
which  provided  that  the  city  council  might,  if  they  believed  the 
public  good  and  the  best  interests  of  the  city  required  it,  levy  and 
collect  an  annual  tax,  not  exceeding  one  per  cent,  on  a  dollar,  on 
the  assessed  value  of  all  estate  taxable  in  the  city,  in  addition  to 
all  other  taxes,  the  fund  to  be  kept  separate,  and  annually,  on 
the  first  of  January,  paid  over,  pro  rata,  upon  the  funded  indebt- 
edness of  the  city.  In  all  these  cases  particular  taxes  had  been 
provided  for  to  enable  the  corporate  authorities  to  meet  speci6c 
obligations.  The  taxes  did  not  create  the  obligation.  They  only 
furnished  the  means  by  which  it  was  to  be  met.  The  special  pro- 
vision for  this  levy  and  collection  served  to  restrict,  rather  than 
enlarge,  the  corporate  power  of  taxation  for  the  payment  of  debts. 
As  has  been  seen,  the  authority  to  contract  a  debt  carries  with  it 
the  power  to  provide  the  means  of  payment  by  taxation,  if  neces- 
sary. If  the  power  to  make  a  contract  is  accompanied  by  a  pro- 
vision for  special  taxation  to  meet  its  obligations  when  made, 
such  taxation  may,  under  some  circumstances,  exclude  all  other. 
But  in  the  absence  of  any  such  restrictive  provision,  the  general 
power  of  corporate  taxation  may,  as  a  rule,  be  invoked. 

In  the  present  case  there  is  no  restriction.  The  obligation 
to  pay  exists,  and  the  power  to  tax  for  its  discharge  is  included 
in  the  general  power  to  tax  for  all  corporate  purposes.  There  is 
no  legal  necessity  for  a  separation  of  Ainds.  All  moneys  neee^ 
sary  to  meet  all  obligations  may  be  collected  by  one  general  tax 
and  placed  in  one  common  fund. 

But  while  this  power  for  a  general  levy  exists  there  is  no  pro- 
hibition against  more  specific  levies.     The  city  is,  in  express 
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terms,  authorized  to  make  any  and  all  regulations  it  may  deem 
''requisite  and  necessary  for  its  security,  welfare,  and  conveni- 
ence," and  there  seems  to  be  no  good  reason  why,  if  deemed  nec- 
essary by  the  corporate  authorities,  taxation  may  not  be  classi- 
fied, and  one  fund  raised  for  poor  purposes,  another  for  the  sup- 
port of  schools,  another  to  pay  the  expenses  of  the  police,  another 
for  the  payment  of  corporate  debts,  and  so  on  to  any  extent  that 
may  be  convenient  or  desirable.  All  this  is  left  to  the  disci*etion 
of  those  who  have,  for  the  time  being,  the  official  control  of  the 
city  government. 

It  is  the  special  duty  of  the  city  to  raise  money  by  taxation 
and  apply  it,  when  raised,  to  the  payment  of  this  judgment.  It 
is  not  a  matter  of  any  importance  to  this  relator  whether  it  is 
raised  by  general  or  specific  tax,  if  it  be  in  fact  raised  and  applied. 
If,  therefore,  upon  the  rule  to  show  cause  in  this  case,  the  city  had 
returned  that  it  had  included  this  judgment  in  its  estimates  for 
current  taxation,  and,  in  good  faith,  either  had  levied,  or  at  the 
proper  time  would  levy,  a  tax  sufficient  in  the  aggregate  to  meet 
this,  with  its  other  accruing  and  maturing  obligations,  such  a 
return,  if  accompanied  by  assurances  of  a  readiness  and  willing- 
ness to  pay  when  the  collection  should  be  made,  might  have  been 
accepted  as  showing  sufficient  cause  why  the  writ  asked  for  ought 
not  now  to  issue.  But  this  has  not  been  done.  On  the  contrary, 
the  city,  having  refused  to  levy  a  tax  in  any  form  for  the  pay- 
ment of  the  judgment,  insists  that  it  is  not  in  the  power  of  the 
court  to  compel  it  to  do  so.     This  presents  the  issue. 

One  of  the  offices  of  a  writ  of  mandamus  is  to  compel  munici- 
pal corporations  to  perform  their  plain  and  positive  duties.  It 
may  issue  upon  the  application  of  one  who  has  a  clear  right  to 
require  the  performance  of  such  a  duty,  if  he  has  no  other  ade- 
quate remedy.  There  must  exist  both  the  right  and  the  corre- 
sponding duty. 

Here,  as  we  have  seen,  the  relator  has  the  right  to  require  the 
levy  and  collection  of  a  tax  to  provide  the  means  for  the  pay- 
ment of  his  judgment,  and  it  is  the  duty  of  the  city  to  do  what 
he  requires.  Unless  it  is  done  he  is  without  remedy  for  the  col- 
lection of  his  debt.  Therefore,  a  writ  may  lawfully  issue  to 
enforce  the  right  by  requiring  the  performance  of  the  duty. 
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This  gives  the  relator  the  right  to  a  writ  requiring  a  tax  to  be 
levied  which  shall  include  provision  for  the  payment  of  his  judg- 
ment. It  only  remains  to  consider  whether  he  is  entitled  to  have 
so  much  of  the  tax  as  is  intended  for  his  benefit  separated  from 
the  general  levy  and  set  apart  for  his  exclusive  use.  We  cannot 
create  new  rights  in  favor  of  the  relator,  or  confer  new  poweis 
upon  the  city,  but  we  can  require  the  city  to  make  use  of  any 
existing  power  it  possesses  adapted  to  the  end  to  be  accomplished. 
If  it  is  not  already  in  the  power  of  the  city  to  make  a  separate 
levy  to  pay  this  judgment  we  cannot  require  it  to  be  done.  But 
if  it  is  we  can.  We  have  already  shown,  as  we  think,  that  the 
city  has  the  power.  Consequently  it  is  proper  that  a  writ  should 
issue  requiring  the  separation  to  be  made,  in  order  that  we  may 
enforce  the  further  order  we  are  asked  to  make  directing  the 
application  of  the  money,  when  collected,  to  the  payment  of  the 
judgment. 

The  prayer  of  the  petition  is  granted. 
Bond,  Ct.  J.,  concurred. 
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Fennimore  C.  Marsh  v.  The  City  Council  of  CHARLEsrroN. 
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Where  the  charter  of  a  bank  makes  each  stockholder  liable  to  twice  the  amount 
of  his  shares  for  its  debts,  and  a  judgment  creditor  sues  at  law  a  sinj^le 
shareholder  who  owns  nearly  all  the  shares,  and  it  does  not  appear  from 
the  complaint  that  there  are  any  other  creditors  besides  the  complainant, 
Held,  on  demurrer,  that  although  the  case  might  be  different  if  there  were 
more  than  this  one  creditor,  yet,  it  not  appearing  that  there  were  other 
creditors,  the  demurrer  must  be  overruled. 

The  facts  of  the  case  are  sufficiently  stated  by  the  Chief  Justice. 

WAITE,  C.  J. — The  plaintiff  is  a  judgment  creditor  of  the 
State  Bank  in  the  sura  of  $40,1 27.25,  and  the  defendant  a  stock- 
holder to  the  amount  of  $39,800.     The  charter  of  the  bank  pro- 
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vides,  that  in  case  of  the  failure  of  the  bank^  each  stockholder 
....  shall  be  liable  and  held  bound  individually  for  any  sum 
not  exceeding  twice  the  amount  of  his  ...  .  share  or  shares."" 
The  bank  has  failed,  and  the  plaintiff  seeks  in  this  action  at  law 
to  charge  the  defendant,  under  this  provision  of  the  charter,  with 
the  payment  of  his  judgment.  It  does  not  appear  in  the  case 
as  presented,  that  there  are  any  other  creditors  of  the  bank  or  any 
other  stockholders. 

The  defendant  has  demurred  to  the  complaint,  and,  in  support 
of  his  demurrer,  contends  that  the  individual  liability  of  stock- 
holders, as  defined  and  created  by  this  charter,  cannot  be  en- 
forced by  one  creditor  for  his  own  exclusive  use  to  the  injury  of 
others. 

If  it  anywhere  appeared  in  the  complaint,  either  by  direct 
averment  or  fair  legal  inference,  that  there  were  other  crediton^ 
of  the  bank,  and  that  the  assets,  including  the  liabilities  of  the 
stockholders,  were  not  sufficient  to  pay  all  in  full,  we  should  sus- 
tain the  demurrer.  In  our  opinion,  it  was  not  the  intention  of 
the  legislature,  by  this  provision,  to  create  a  liability  to  the  sep- 
arate creditors,  which  one  could  enforce  to  the  injury  of  another. 
The  undertaking  assumed  by  the  stockholders  is  not  to  pay  debts,. 
but  to  such  sums,  not  exceeding  the  amounts  of  their  respective 
shares,  as  should  be  necessary  under  the  circumstances.  Un- 
doubtedly the  object  was  to  furnish  the  creditors  with  addi- 
tional security,  and  to  have  the  payments,  when  made,  applied 
to  the  discharge  of  the  debts.  The  obligation,  too,  is  one  that 
may  be  enforced  by  the  creditors,  but  as  it  is  to  or  for  all  the 
creditors,  and  not  any  one  alone,  it  must,  as  we  think,  be  en- 
forced by  or  for  all.  The  form  of  action  employed,  therefore^ 
should  be  one  adapted  to  the  protection  of  all. 

As  it  does  not  now  appear  that  there  is  any  creditor  of  the 
bank  except  the  one  who  sues,  we  cannot  say  that  this  form  of 
action  is  not  adapted  to  the  circumstances  of  this  case.     The  de- 
murrer is  therefore  overruled,  with  leave  to  the  defendant  to  avaiE 
himself  of  his  proposed  defence  by  answer* 

Bond,  Ct.  J.,  concurred. 
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^^T  .tions  as  might  from  time  to  time 

.  'i  -oers  thereof." 

Fennu'  ^  *oyed  a  firm  of  insurance  brokers  in  New 

-  large  amount  of  insurance  for  him  upon  \m 
Wher  aing,  known  as  Congress  Hall,  ...  in  the  village 

4  Spa,  N.  Y."     These  brokers  placed  one  thousand  dol- 
ith  the  defendant,  and  received  from  Woodward  &  Sher- 
,od,  as  its  agents,  a  policy  for  that  amount,  dated  June  2d, 
J876.     The  policy  did  not  acknowledge  the  receipt  of  the  pre- 
mium, and  contained  conditions  as  follows  : 

"This  company  shall  not  be  liable  by  virtue  of  this  policy,  or 
any  renewal  thereof,  until  the  premium  thereof  shall  be  actuallv 
paid." 

"  The  use  of  general  terms,  or  anything  less  than  a  distinct, 
specific  agreement,  clearly  expressed  and  indorsed  on  the  policy, 
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agents  and  t  ^flgce,  an^  ^^o  objection  was  ever  made. 

stood  at  the  n  t>aid  his  brokers  on  account  $450,  and  this 

In  Angwst,  Bang  F 


ttias 
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amount  was  placed  to  his  credit  without  applying  it  to  the  dis- 
charge of  any  particular  premium.  This  was  sufficient  to  pay 
in  full  all  premiums  on  all  the  policies  obtained  up  to  and  in- 
cluding that  of  the  defendant,  but  lefl  a  considerable  sum  due  on 
the  general  account,  which  included  premiums  upon  a  large  num- 
ber of  policies  obtained  after  that  bad  been  issued.  The  premi- 
um on  the  defendant's  policy  was  never  paid  by  the  brokers  to 
Woodward  &  SherM'ood,  and  they  reported  it  to  the  company  in 
all  their  monthly  reports  as  unpaid  and  the  risk  uncancelled. 
Several  times  during  the  summer  Woodward  &  Sherwood  called 
the  attention  of  the  brokers  to  the  fact  that  there  had  been  un- 
usual delay  in  the  payment,  and  intimated  that,  unless  it  was  soon 
provided  for,  they  would  be  compelled  to  give  notice  of  a  can- 
cellation of  the  policy  on  that  account.  The  brokers  recognized 
the  fact  of  the  delay,  and  promised  to  give  it  attention  at  once, 
but  no  steps  were  taken  to  cancel  the  policy,  neither  was  the 
charge  for  the  premium  marked  off  in  any  of  the  accounts. 

Things  remained  in  this  condition  until  September  1st,  1875, 
when  the  property  insured  was  destroyed  by  fire.  Within  a  few 
days  after,  the  brokers  tendered  the  premium  to  Woodward  & 
Sherwood,  but  they,  under  instructions  from  the  company,  re- 
fused to  accept  it. 

The  share  of  the  loss  payable  by  the  defendant,  and  which  is 
not  disputed,,  if  any  liability  exists,  is  $763.13. 

Some  questions  were  raised  upon  the  trial  as  to  notice  and 
proofe  of  loss,  but  the  testimony  shows  clearly  that  prompt  notice 
was  given  immediately  after  the  fire,  and  that  as  soon  as  the 
adjustment  was  completed  proofs  were  furnished  showing  the 
amount  of  the  entire  loss,  the  amount  of  the  whole  insurance, 
and  the  percentage  to  be  paid  upon  each  policy.  Copies  of  the 
written  portions  of  the  several  policies  other  than  that  of  the 
defendant  were  not  given,  but  no  objection  was  made  at  the  time 
on  that  account,  the  company  rejecting  the  claim  on  the  sole 
ground  that  the  premium  had  not  been  paid.  It  is  now  too  late 
to  make  this  objection.  Blake  v.  The  Exchange  Mutual  Ltsur- 
ance  Company j  12  Gray,  265. 

It  was  also  objected  at  the  trial  that  there  was  such  overv'alu- 
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ation  of  the  property  for  the  purposes  of  insurance  as  rendered 
the  policy  void.     The  proof  fails  to  sustain  this  defence. 

The  only  other  question  presented  by  the  pleadings  or  upon 
the  trial  is  as  to  the  effect  of  the  non-payment  of  the  preraium 
upon  the*  liability  of  the  defendant.  There  is  no  doubt  that 
Woodward  &  Sherwood  had  power  to  give  credit  upon  the  pre- 
mium, and  to  waive  that  condition  of  the  policy  which  required 
its  payment  before  the  liability  of  the  company  should  attach. 
This  was  not  denied  at  the  trial.  They  were  the  agents  of  the 
defendant  to  transact  generally  its  business  of  insurance  at  Jer- 
sey City,  in  accordance  with  the  rules  and  regulations  of  the  com- 
pany, and  these  rules  and  regulations,  it  is  agreed,  provided  for 
credit  by  special  arrangement.  Neither  can  there  be  any  doubt 
that  there  was  a  waiver  of  the  advance  payment  in  this  case,  if 
it  could  be  done  in  any  other  manner  than  by  an  express  agree- 
ment to  that  effect  indorsed  upon  the  policy.  This  case  is  not 
materially  different  from  that  of  ifillei*  v.  Insurance  Company, 
12  Wall.,  »'J03,  in  which  it  was  said  that  "  where  the  policy  is  de- 
livered without  requiring  payment,  the  presumption  is,  especially 
if  it  is  a  stock  company,  that  a  credit  was  intende<l,  and  the  rule 
i.s  well  settled  where  a  credit  is  intended,  that  the  policy  is  valid 
though  the  premium  was  not  paid  at  the  time  the  policy  was  de- 
livered, as  where  credit  is  given  by  the  general  agent,  and  the 
amount  is  charged  to  him  by  the  company,  the  transaction  is 
equivalent  to  payment." 

The  real  question  then,  is,  whether  this  case  falls  within  the 
provision  of  the  policy  which  is  relied  upon.  The  language  is 
not  that  there  can  be  no  waiver  unless  an  indorsement  to  that 
effect  is  made  upon  the  policy,  but  that  "the  use  of  general 
terms,  or  anything  less  than  a  distinct  and  specific  agreement, 
clearly  expressed  and  indorsed  on  the  policy,  shall  not  be  con- 
strued," etc.  This  is  no  more  than  providing  that  nothing  shall 
be  construed  as  a  waiver  that  is  less  distinct  or  specific  than  an 
agreement  clearly  expressed  and  indorsed  on  the  policy  would 
be. 

Here  the  acts  are  clear,  distinct,  and  specific,  and  the  intention 
of  the  parties  is  unmistakable.  The  policy  was  delivered,  and 
simultaneously  with  the  delivery  the  brokers,  with  their  consent, 
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were  charged  in  general  account  for  the  premium.  The  case  is 
in  effect  as  it  would  have  been  if,  upon  the  delivery  of  the  policy, 
the  agents  had  accepted  the  .note  of  the  brokers  for  the  amount 
of  the  premium  payable  on  demand.  A.  charge  in  account  on 
book,  with  the  consent  of  the  party  charged,  is  equivalent  to  an 
agreement  by  him  to  pay  on  demand  the  amount  charged.  We 
can  hardly  believe  it  will  be  seriously  contended  that  if  these 
brokers  had  in  fact  given  their  due-bill  for  the  premium  when 
the  policy  was  delivered,  an  indorsement  to  that  effect  on  the 
policy  would  be  necessary  to  charge  the  company  with  liability. 

In  our  opinion  the  charge  on  book,  under  the  circumstances, 
made  as  it  was  in  the  usual  course  of  business  according  to  the 
custom  of  the  trade,  and  known  and  assented  to  by  the  officers  of 
the  company,  is  to  be  treated  as. the  equivalent  bf  payment,  and 
not  as  the  waiver  of  the  condition  only.  Certainly  the  aa»eptance 
bf  a  note  for  the  amount  would  have  been  such  an  equivalent,  and 
we  can  see  no  difference  in  principle  between  that  case  and  this. 
The  brokers  would  be  as  much  liable  for  the  payment  of  the  pre- 
mium in  the  one  case  as  in  the  other. 

If  by  any  chance  the  premium  could  not  be  collected,  ample 
protection  was  furnished  the  company  against  a  continuance  of 
the  risk  by  that  clause  in  the  policy  which  authorizes  its  termi- 
nation at  the  option  of  the  company,  on  giving  notice  to  that 
effect.  This  seems  to  have  been  relied  upon  by  the  agents  as  a 
means  of  protecition  against  loss,  under  the  practice  which  pre- 
vailed of  delivering  policies  in  advance  of  the  payment  of  pre- 
n)iums,  for  it  is  proven  to  have  been  a  part  of  the  custom  to  can- 
cel the  policies  upon  notice  if  payment  was  not  made  within  a 
reasonable  time. 

Let  judajment  be  entered  in  favor  of  the  plHintiff  for      .         .         .  $763  18 
Less  charges  for  preaiium  and  policy  unpaid,  .         .         .         .       33  50 


$729  63 
And  interest  from  December  17th,  1875. 
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United  States  Circvit  Co\trtf  District  of  Maryland^  at  Baltimore, 

Wilson  Sewing  Machine  Co.  v.  Isabella  Jackson, 
Executrix  op  Samuel  Jackson,  deceased. 

Section  864  U.  S.  Rpv.  Stat,  is  in  dprojjation  of  the  common  law,  and  there- 
fore it*  provisions  must  be  strictly  complied  with  in  taking^  depositions 
de  hfiite.  esMt  under  it;  the  witness  must  be  "carefully  examined,'*  and 
must  be  sworn  to  testify  the  **  whole  truih  "  on  the  entire  puhject- matter 
of  the  depo<.itionti,  and  not  merely  the  whole  truth  in  response  to  each 
of  several  interrogatories  propound»*d  to  him. 

As  to  the  mode  of  administerint;  the  oath,  it  is  sufficient  in  that  respect  to 
follow  the  directions  of  the  statute  law  of  the  State  of  the  United  States 
where  the  depositions  were  taken. 

The  faets  of  the  case  were  stifficiently  set  forth  in  the  follow- 
ing decision  of  the  court,  delivered  by 

BOND,  J. — At  the  trial  of  this  cause  the  plaintiff,  in  support 
of  its  claim,  offered  to  read  to  the  jury  the  deposition  of  the  presi- 
dent, one  Wilson,  taken  de  bene  esse.  The  defendant  objected  on 
the  ground  that  the  statute  (U.S.  Revised  Statutes,  section  864) 
had  not  been  complied  with,  the  deponent  not  having  been  prop- 
erly cautioned  and  sworn,  and  the  court  sustained  the  objection, 
and  refused  to  allow  the  deposition  to  be  read.  The  verdict 
being  for  the  defendant,  the  plaintiff  makes  this  its  motion  for  a 
new  trial.  It  appears  from  the  certificate  of  the  notary  who  took 
the  deposition,  that  in  pursuance  of  the  notice  given  he  attended 
at  the  time  and  place  appointed,  and  that  William  G.  Wilson,  a 
witness  of  lawful  age,  produced  on  the  part  of  plaintiff,  "  being 
by  me  first  duly  sworn  on  interrogatories  propounded  to  him, 
testified"  as  is  set  forth.  Originally  there  followed  after  the 
word  sworn  the  words,  "on  the  Holy  Evangels  of  Almighty 
God,"  but  on  cross-examination  the  witness  stated  he  had  not 
been  so  sworn,  and  the  notary  struck  those  words  out  of  his  cer- 
tificate. At  the  close  of  the  deposition  the  notary  certifies  that 
William  G.  Wilson  "  was  by  me  first  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth"  touching  the  interroga- 
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lories  propounded  to  him,  and  at  the  close  of  his  certificate  he 
certifies  that  the  said  Wilson  "  was  by  me  sworn  on  the  Holy 
Evangels  of  Almighty  God.''  The  statute  of  Illinois,  the  place 
where  this  deposition  was  taken,  provides  (Revised  Statutes, 
1874,  chap.  101) :  "It  shall  be  lawful  for  any  person  empowered 
to  administer  an  oath  to  administer  it  in  the  following  form. 
The  person  swearing  shall  with  his  hand  uplifted  swear  by  the 
ever-living  God,  and  shall  not  be  compelled  to  lay  the  hand  on 
or  kiss  the  Gospels."  The  Supreme  Court  of  the  United  States 
has  determined  that  the  act  of  Congress  now  expressed  in  Section 
864  of  the  U.  S.  Revised  Statutes  is  in  derogation  of  the  com- 
mon law,  and  must  be  strictly  construe*!  and  complied  with.  It 
requires  that  the  party  about  to  testify  shall  be  cautioned  and 
sworn  to  tell  the  whole  truth,  and  be  carefully  examined.  The 
first  certificate  of  the  notary  is  that  he  was  duly  sworn,  and  it  is 
to  be  supposed  from  that  statement  that  the  witness  was  l^ally 
sworn ;  that  is,  that  he  took  the  oath  prescribed  by  the  statute  of 
Illinois.  But  that  is  not  sufficient.  It  must  be  certified  in  the 
form  prescribed  by  the  statute  that  witness  was  sworn  to  tell  the 
whole  truth ;  not  merely  that  he  should  true  answers  make  to  the 
interrogatories  propounded  to  him.  But  the  second  certificate  of 
the  notary  is  that  the  witness  was  first  sworn  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth  touching  the  inter- 
rogatories propounded  to  him.  What  the  witness  should  have 
been  sworn  to  do  in  this  ex  parte  proceeding  was  to  tell  the  whole 
truth  as  far  as  he  knew  it  respecting  the  matter  in  controversy 
between  the  plaintiff  and  defendant.  He  might  well  have  told 
the  truth  in  answer  to  all  questions  propounded  to  him,  and  then 
have  suppressed  facts  within  his  knowledge  about  which  he  was 
not  interrogated,  and  yet  those  facts  might  have  l)een  of  infinite 
importance  to  the  defendant.  But  laying  this  aside,  how  was 
the  witness  sworn  on  this  occasion  ?  The  notary  further  certifies 
that  he  was  sworn  on  the  Holy  Evangels  of  Almighty  God;  the 
witness  says  he  was  not.  If  there  be  a  statutory  form  of  oath  in 
the  place  where  the  witness  is  examined,  that  is  the  form  to  be 
used  upon  an  examination  under  Section  864  of  Revised  Statutes 
of  the  United  States,  unless  the  deponent  expresses  conscientious 
Bcruples  respecting  that  form.     If  he  expresses  such  conscientious 
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scruples  the  oath  which  he  regards  as  binding  upon  his  conscience 
must  be  administered  to  him,  and  the  commissioner  or  other  ex- 
amining officers  must  certify  the  reason  which  caused  ))im  to 
vary  from  the  customary  or  statutory  form  ot  oath.  But  in  this 
instance  the  notary  certifies  first,  that  he  duly  swore  the  witness; 
that  is,  according  to  the  customary  or  statutory  form ;  and  then 
he  certifies  that  he  swore  him  according  to  another  form,  without 
alleging  any  conscientious  objection  to  the  statutory  form  on  the 
part  of  the  witness,  and  the  witness  states  in  his  examination  that 
he  was  not  sworn  on  the  Holy  Evangels  of  Almighty  God,  as 
the  notary  certifies  he  was  sworn.  The  notary  had  no  authority 
to  vary  the  customary  form  of  oath  unless  the  witness  had  con- 
scientious scruples  respecting  that  form^  and  we  suppose  he  did 
so  vary  it  because  of  the  witness's  scruples.  If  he  did  so  do,  the 
witness  declares  he  was  not  sworn  at  all,  and  even  if  he  were,  the 
notary  does  not  certify  that  under  the  form  the  witness  was  sworn 
to  tell  the  whole  truth. 

There  are  other  reasons  filed  for  a  new  trial,  but  they  all  de- 
pend upon  the  disposition  of  this  question  respecting  the  admis- 
sibility of  this  deposition ;  except  )>erhaps  one,  and  that  the  ver- 
dict must  stand.     This  motion  is  denied. 


William  Daniel,  A.  Stirling,  Jr,,  for  plaintiff, 
O.  F.  Bump,  T,  M,  Lanahanfor  defendant. 


United  States  CXreuit  Court,  Western  District  of  Virginia,  at 

Lynchburg,  March,  1877. 

N.  M.  Page,  Executor,  etc.,  v.  J.  H.  Rives,  Collector, 

ETC. 

"Where  sums  of  monoy  are  received  by  claimants  under  a  doceased  person's 
will,  under  h  compromise  contract  made  by  them  with  the  executor  of 
the  will,  sanctioned  by  a  court  having  jurisdiction  of  the  will  and  of 
the  estate  devised, 
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Jffeldj  that  the  pums  of  money  so  receivi^d  do  not  fall  within  the  category 
of  *' h'gHcies  "  or  "  distributive  hhares  "  in  intesUites'  effiati^,  which 
are  subjected  to  an  internal  revenue  tax  by  the  United  State:). 

This  was  an  action  of  as8nm|)sit,  and  was  first  brought  in  the 
State  Circuit  Court  of  Lynchburg.  It  was  removed  thence  by 
cet'iiorari  to  the  Circuit  Court  of  the  United  States,  sitting  at 
Lynchburg.  It  was  brought  for  the  recovery  of  a  tax  illojjally 
assessed  against  the  plaintiff  by  the  defendant  as  United  States 
Collector  of  Internal  Revenue,  and  paid  by  the  plaintiff  under 
protest. 

The  plaintiff  was  assessed  by  the  United  States  Assessor  of 
the  Fifth  Virginia  District,  on  the  22d  day  of  Octolier,  1874, 
with  an  internal  revenue  tax  of  $18,000,  being  six  per  cent  on 
$300,000  paid  to  Robert  W.  Davidson,  James  Davidson,  John 
Davidson,  Samuel  M.  Davidson,  and  Bennett  M.  Davidson,  the 
illegitimate  children  of  his  testator,  Samuel  Miller,  by  Mary  D. 
Davidson,  in  pursuance  of  a  compromise  made  with  them  by 
those  representing  the  charity  school  established  by  the  twenty- 
fifth  clause  of  the  will  of  his  testator,  which  tax  the  plaintiff 
paid  to  the  defendant,  on  the  10th  day  of  November,  1874,  under 
protest  in  writing.     See  infi'ay  pages  304  and  305,  for  this  clause. 

The  plaintiff  was  also  assessed  at  the  same  time,  by  the  same 
assessor,  with  an  internal  revenue  tax  of  $2000,  being  four  per 
cent,  on  the  f^um  of  $50,000  paid  to  Jesse  Miller,  in  pursu- 
ance of  a  compromise  made  with  him  by  the  same  ])arties,  which 
tax  the  plaintiff  paid  to  the  defendant,  on  the  10th  day  of  No- 
vember, 1874,  under  protest  in  writing.  Both  taxes  were  fiaid 
to  avoid  distraint  or  other  forcible  process  to  collect  the  same. 

January  11th,  1875,  the  plaintiff  duly  made  claim  upon  the 
Commij»sioners  of  Internal  Revenue,  for  the  refunding  of  said 
taxes,  for  the  reason  that  the  sum  of  $300,000  and  the  sum  of 
$50,000,  on  which  said  assessments  were  made,  were  not,  nor  was 
either  of  them,  nor  any  part  of  either,  paid  to  said  parties,  or 
either  of  them,  as  a  legacy  under  the  will  of  Samuel  Miller, 
deceased,  nor  was  it  paid  to  them,  or  either  of  them,  as  a  dis- 
tributive share  in  his  estate  under  the  intestate  laws  of  Virjrinia, 
and  demanding  to  have  the  said  sums  of  $18,000  aud  $2000 
refunded  to  him. 


Page  v.  Rives.  299 


Stiiiempnt  of  the  ense. 


March  10th,  1875,  the  Omimissioner  of  Internal  Revenue, 
after  holding  it  under  advisement,  rejected  said  appeal  for  the 
reason  '^  that  the  taxes  were  due  and  legally  assessed  and  col- 
lected." 

Before  either  assessment  was  made,  the  plaintiff  informed  the  . 
collector,  who  reported  the  assessments,  that  in  his  opinion  the 
tax  was  illegal,  and  that  there  was  no  authority  in  law  to  collect 
it,  and  filed  with  him  a  protest  in  writing,  insisting  on  their  ille- 
gality, and  before  the  assessments  were  made  he  file<l  with  the 
Commissioner  of  Internal  Revenue  a  protest  in  writing  insisting 
on  their  illegality  and  assigning  the  reasons  therefor. 

In  March,  1869,  Samuel  Miller,  a  resident  of  the  county  of 
Campbell,  Virginia,  died,  leaving  a  will  dated  in  April,  1859, 
which  was  duly  admitted  to  probate.  He  was  never  married, 
and  left  no  lawful  issue.  But  the  five  above-named  Davidsons 
were  recognized  by  him  as  his  illegitimate  children.  Soon  after 
the  probate  of  said  will,  a  suit  was  instituted  by  said  Je«se  Miller 
against  the  executor  of  Samuel  Miller  and  others,  in  the  Circuit 
Court  for  the  city  of  Richmond,  under  the  style  of  Jesse  Miller 
V.  N.  M,  Page.y  Exec^Uor  of  Samuel  Miller,  and  others,  alleging 
that  said  twenty -fifth  clause  of  the  will  was  invalid,  and  that  the 
whole  subject  embraced  in  that  clause  had  vested  in  him.  The 
said  Jesse  Miller  proved  in  said  cause  that  he  was  sole  heir  at 
law  and  next  of  kin  of  said  testator.  A  compromise  was  effected 
with  said  Jesse  Miller  by  which  he  agreed  to  accept  $50,000  in 
full  of  his  said  claim,  and  to  assign  and  transfer  to  the  Board  of 
the  Literary  Fund  for  the  benefit  of  the  same  parties  and  upon 
the  same  trust  mentioned  and  declared  in  the  twenty-fifth  clause 
of  said  will,  all  right,  title,  interest,  and  claim  whatsoever, 
which  he  has  or  may  have  as  heir  at  law  or  next  of  kin  of  said 
Samuel  Miller,  whether  now  existing  or  hereafter  to  arise,  and 
whether  Ciipable  of  being  asserted  in  said  suit  or  otherwise.  This 
compromise  was  approved  by  the  court,  and  was  carried  into 
effect  by  proper  decrees  entered  in  said  cause,  and  Jesse  Miller 
being  paid  said  sum  out  of  the  residuum  bequeathed  as  aforesaid 
to  said  charity  school,  executed  and  delivered  a  deed  for  the 
benefit  of  the  said  school  as  provided  by  said  compromise,  and 
said  suit  was  then  dismissed. 
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Held,  that  the  sums  of  mon«»y  so  receivj^d  do  not  fall  wi|f 
of    **  l<*p:«cips  "  or  "  distributive  i^hares  "  in  in  test*' -^ 
are  subjected  to  an  internal  revenue  tax  by  the  Ur<^  ~' 


<5v 


This  was  an  action  of  assumpsit,  and  war    ^ 
State  Circuit  Court  of  Lynchburg.     It  i^ 
cet^iiorari  to  the  Circuit  Court  of  the  /  % 
Lynchburg.     It  was  brought  for  the  J  %  ^ 
assessed  against  the  plaintiff  by  th^.  %    ^   "^ 


Collector  of  Internal  Revenue,  an/  %,<>.%   "i, 

^,  •!•  ^  -^. 


protcst. 


The  plaintiff  was  assessed  h  ^  '^  ^x- ti.^-  %. 


9- 
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the  Fifth  Virginia  District,  0  %  %  %,%  %.%;. 
with  an  internal  revenue  ta^  %'  v^  "^    -^  '^       " 
$300,000  paid  to  Robert  Y%%\  *  ""^ 
Davidson,  Samuel  M.  D^  \%'^'^   '^ 
illegitimate  children  of '|  ^^  ^ 
Davidson,  in  pursuan/f  %  %  -^^ 
those  representing  vx'%-^-     t^  i^,  ^  ^  ^ 


^^ 


V  c^   ^    '^ 


% 


•i-  ^ 


fifth  clause  of  the 

paid  to  thedefeml;f:f  !A  %  ?' 
protest  in  MTitinr^  %  ^  <j>  ^ 

The  plaintiff ^^1^1;^ 

assessor,  with  ^  f%^ 

cent,  on  thfi;  A  ^ 

anoe  of  a  c/  ^  ^ 


^  .it 


^  *«»•    ■» 


—  ^ 


in 


tax  the  pV  ^ 
vember. '  ^ 
to  avo? 


«*«S  an  executoiy 
.tsn  a  law,  and  directed 
are  to  procure  its  passage. 
M  was  taken  on  behalf  of  the 
.lie  executor,  to  the  Supreme  Court  of 
jse  appeals  were  pending,  and  when  tlicy 
iieard,  certain  persons  residing  in  Kentucky 
j^,  in  the  said  Circuit  Court  against  the  plaintiff  in 

Cor  '^  others,  alleging  that  they  were  heirs  at  law  and  next 

^,  ft'  Samuel  Miller,  that  said  twenty-fifth  clause  was  in- 

.,  and  that  they  were  entitled  to  the  whole  subject  bequeathed 
J  that  clause.  This  cause  was  regularly  matured  as  to  all 
parties,  and  heard,  when  the  court  decr^  that  said  twenty-fifth 
clause  was  valid  against  the  heirs  of  Samuel  Miller,  and  AiB- 
missed  their  bills.  From  this  decision  they  appealed  to  the 
Supreme  Court  of  Appeals,  where  the  case  was  docketed  under 
the  style  of  Kinnaird,  etc,,  v.  Millei'^8  Executor  et  ais. 
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%  %  % 


'•-  ^ ..  <. 


V^^ 


x^ 


'•      o     ^    <»>   ^ 


%. 


^/-..  K^ 


<iL 


proposition  was  made  on  the  part  of  these 

a  conference,  with  a  view  to  a  compro- 

egotiation,  a  plan  of  compromise  was 

Renting  the  school  and  the  said  11- 

Svreed  that  the  school  should  paj 

\)0,  and  release  to  them  the  re- 

%e  said  children  to  which  the 

Neither  of  them  should  die 

'y^ed  and  received  by  said 

"^t,  title,  interest,  and 

hem  have,  or  may  be 

'vhether  now  exist- 

^  any  manner  or 

^he8e  children 

.t  the  compromise 


\ 


o^ 


<5. 


-5*    .    '/^.    'A       -V 


ex 


^^ 


^  the  plan  of  compromise 

,  and  if  approved  and  ratified 

«vas  to  be  presented  to  the  legisla- 

^ildren  were  to  unite  with  the  executor 

«#fation  to  establish  said  school  upon  a  safe 

^ting,  according  to  the  scheme  of  said  twenty- 

^  and  to  authorize  the  execution  of  a  deed  releasing 

rffsions,  and  authorizing  a  conveyance  by  said  children  to 

.  for  the  charitable  uses  and    purposes   prescril)ed   by  the 

twenty-fifth  clause  of  said  wilL  of  all  their  said  rights,  claims 

ana  interests  now  existing,  or  hereafter  in  any  manner  or  upon 

any  con tmgency  to  arise  or  accrue  in  and  to  the  subject  bequeathed 

by  said  twenty.fifth  claase.     The  comiM-omise  was  dated  11th  of 

February,  1874,  and.  the  decree  ratifying  it  was  entered  the  l:3th 

of  February,  1874. 

Inese  successive  steps  were  taken  to  give  eflFect  to  said  plan  of 
compromise,  and  after  it  was  signed  by  all  the  parties  it  was  sub- 
Jnitted  to  the  court,  and  by  it  was  ratified  and  approved  by  a 
\^^  ^^^  ^  carry  out  its  several  covenants  and  stipulations. 
.  y  this  was  done,  the  executor  presented  to  the  legislature  a 
P^ition,  in  which  the  said  children  united,  praying  for  an  act  of 
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incorporation  for  said  school,  and  for  authority  for  all  parties  to 
execute  the  necessary  deeds  required  by  the  plan  of  compromise. 
A  copy  of  the  plan  of  compromise  and  of  said  decree  accompa- 
nied the  petition.  The  prayer  of  the  petition  was  granted,  and 
the  legislature  passed  an  -act  to  give  effect  to  the  compromise  and 
to  establish  said  school  according  to  the  scheme  prescribed  by  the 
testator  in  said  clause  of  his  will.  It  conferred  the  power  to  exe- 
cute the  necessary  deeds  to  carry  out  the  compromise,  and  granted 
a  charter  of  incorporation  to  the  school  by  the  name  and  style  of 
the  "  Miller  Manual  Labor  School  of  Albemarle."  The  school 
was  thus  placed  on  a  permanent  and  enduring  basis,  and  the 
legislature  thus  surrendered  the  power  over  the  school  which  it 
could  exercise  under  the  8th  section  of  chapter  80  of  the  code, 
and  the  corporation  thus  chartered  became  entitled  to  take  and 
hold  the  legacy  bequeathed  by  the  twenty-fifth  clanse  of  said 
will  for  the  uses  and  purposes  of  said  school  as  declared  therein. 

After  the  passage  of  this  at^t  of  incorix)ration,  the  appeal  of  the 
Kentucky  heirs  was  argued  in  the  Supreme  Court  of  the  State,  and 
it  decided  that  the  said  twenty-fifth  clause  was  valid  against  the 
heirs  at  law  of  Samuel  Miller,  and  affirmed  the  decree  of  the  Cir- 
cuit Court  dismissing  their  bill.  Immediately  aft^^r  this  decision 
was  entered,  the  two  appeals  taken  to  the  decision  of  the  Circuit 
Court  in  the  case  of  the  cross-bill  filed  by  said  illegitimate  chil- 
dren, were  dismissed  by  an  order  entered  by  the  appellate  court 
The  dismissal  of  these  two  appeals  affirmed  the  decree  of  the 
Circuit  Court,  which  decree  dismissed  the  cross-bill  of  the  Da- 
vidsons, and  decided  that  the  said  school  was  entitled  to  the 
whole  legacy  bequeathed  by  the  twenty-fifth  clause  as  an  ex- 
ecutor v  devise. 

By  the  third  clause  in  the  plan  of  compromise,  these  children 
were  not  entitled  to  this  sum  of  $300,000  until  after  these  several 
steps  were  performed,  to  wit,  the  act  of  incorporation  was  to  be 
procured,  the  deeds  in  pursuance  of  it  made,  the  decision  of  the 
Supreme  Court  of  Virginia,  that  the  twenty-fifth  clanse  was  valid 
against  the  heirs  at  law  of  Samuel  Miller,  rendered,  and  the  two 
appeals  dismissed,  and  "  thereupon  the  said  sum  of  $300,000  shall 
be  paid  to  the  Davidsons."     These  several  conditions  were  per- 
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formed,  and  then  the  time  arrived  to  pay  the  said  sum  to  said 
children,  and  then  the  Board  of  Exlucation,  which  by  the  charter 
holds  the  stocks  and  bonds  constituting  this  legacy,  requested 
the  judge  of  the  County  Court  of  Albemarle  to  select  the  stocks 
and  securities  to  raise  said  sum,  looking  to  the  best  interest  of 
the  school  in  making  the  selection. 

This  was  done  by  him,  and  the  said  smn  of  $300,000  was  paid 
by  the  executor  to  these  illegitimate  children  under  and  pursu- 
ant to  the  decrees  in  these  cases,  and  all  the  deeds  required  by 
the  plan  of  compromise  and  the  act  of  the  l^islature  have  been 
duly  executed  and  delivered,  and  properly  recorded. 

Samuel  Miller  in  his  lifetime  treated  these  Davidsons  as  his 
children.  They  were  born  and  reared  on  his  farm  within  a  short 
distance  of  his  dwelling.  He  maintained  and  educated  them. 
He  gave  one  of  them  $10,000  in  his  lifetime.  To  two  others  he 
gave  a  valuable  farm.  He  consulted  Dr.  Terrell  about  the  pro- 
vision he  should  make  for  them  in  his  will,  and  by  his  will  gave 
each  of  them  about  $35,000,  with  this  limitation  over  in  the  twen- 
ty-fifth clause  by  which  he  gave  them,  in  a  certain  contingency, 
the  whole  subject  bequeathed  in  that  clause.  He  gave  to  their 
mother,  Mary  D.  Davidson,  $15,000  in  his  lifetime,  and  a  like 
sum  by  his  will. 

The  sum  agreed  to  be  paid  Jesse  Miller  has  been  paid,  and 
there  is  nothing  in  the  hands  of  the  executor  belonging  to  him. 
He  has  never  claimed  as  legatee  under  the  twenty-fifth  clause.  In 
his  bill  he  claimed  that  that  clause  was  invalid  under  the  laws, 
that  as  to  the  subject  thereby  bequeathed  Samuel  Miller  died 
intestate,  and  that  he  was  entitled  to  it  as  heir  at  law  and  next 
of  kin. 

Ex'Judgea  W.  J,  Robertson  and  John  A.  Meredith  and  Mr. 
Craighilly  counsel  for  the  executor. 

Mr.  Warren  8.  Lurty,  counsel  for  the  United  States. 

The  counsel  for  the  executor  contended  that  the  subject  taxed 
must  be  either  "  a  distributive  share  in  an  intestate's  estate,"  or 
"a  legacy,''  under  the  will  of  Miller;  that  the  sum  of  $50,000 
paid  to  Jesse  Miller  was  paid  as  a  compromise ;  that  he  never 
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claimed  a  "legacy"  under  the  twenty-fifth  clause  of  the  will,  bat 
insisted  that  that  clause  was  void,  and  that  he  was  entitled  to  the 
whole  subject  bequeathed  as  heir  at  law  and  next  of  kiu,  and 
that  as  there  was  no  such  legacy,  the  tax  on  the  $50,000  was  not 
a  tax  on  a  "  legacy,"  and  was  therefore  illegally  im|X)8ed. 

They  further  contended  that  the  $60,000  paid  to  Jesse  Miller 
was  not  a  "distributive  share  "  in  the  estate  of  the  testator,  be- 
cause the  Court  of  Appeals,  in  the  case  of  Kinnaird  v.  MiUer^s 
Exec^doVj  25  Qratt.,  107,  decided  that  the  twenty-fifth  clause  was 
valid  against  the  heir  and  next  of  kin,  and  that  he  died  intestate, 
and  therefore  that  the  $50,000  was  not  paid  to  Jesse  Miller  either 
as  a  "legacy  "  or  as  a  "distributive  share,"  and  the  tax  imposed 
thereon  was  illegal  and  should  be  refunded. 

The  counsel  for  the  executor  further  insisted  that  the  tax  on  the 
$300,000  paid  the  Davidsons  was  illegal.  This  sum  was  paid 
them  as  a  compromise.  They  had  instituteil  a  suit  claiming  that 
the  contingency,  mentioned  in  the  twenty-fifth  clause  of  the  will, 
by  which  the  subject  bequeathed  in  that  clause  was  limited  over 
to  them,  had  happened,  and  that  they  were  entitled  to  it.  The 
twenty-fifth  clause  of  the  will,  after  establishing  the  charity 
school,  and  bequeathing  to  it  the  property  therein  specified,  con- 
tained this  clause  under  which  the  Davidsons  claimed : 

"  Should  the  kgislature  of  this  commonwealth  pass  any  act  or 
law  which  iriU  defeat  or  prevent  tlie  carrying  out  of  the  objects  or 
pwyoses  of  this  clause^  as  hereinbefore  declared  and  setforth^  then, 
and  in  that  event,  I  do  hereby  give,  devise,  and  bequeath  the 
trust  fund  created  by  that  clause,  or  so  much  thereof  as  may 
remain  unappropriated,  to  the  children  of  Mary  D.  Davidson 
(hereinbefore  named)  and  their  heirs  forever." 

It  was  contended  by  the  counsel  for  the  executor  that  the  es- 
tate taken  by  the  Davidsons  was  an  executory  devise ;  being  a 
fee  limited  upon  a  fee,  it  can  only  take  eflTect  as  an  executory  de- 
vise. Fearne,  503  ;  3  Lomax  Dig.,  280-1.  That  the  limitation 
in  favor  of  the  Davidsons  was  void  for  remoteness.  To  consti- 
tute a  good  executory  devise,  the  contingency  must  happen  in  a 
reasonable  time,  and  that  has  always  been  held  to  be  a  life  or 
lives  in  living,  and  twenty-one  years  afterwards.  The  rule  goes 
further  and  holds  that  it  is  "  not  sufficient  that  the  limitation  be 


Page  v.  Rives.  306 


Argument  for  the  executor. 


capable  of  taking  effect  within  the  prescribed  period,  it  must  be 
so  framed  as  ex  necessitate  to  take  effect,  if  at  all,  within  that 
time."     4  Vesey,  .227 ;  3  Gray,  162 ;  2  Rob.  Rep.,  424, 

The  devise  by  the  twenty-fifth  clause  to  the  Board  of  the  Liter- 
ary Fund  for  the  school  is  valid,  under  ch.  80  of  the  Virginia  Code 
of  1860.  That  the  board  took  a  vested  legal  title,  and  that  the 
legislature  cannot  divest  the  title,  except  when  the  will  is  made 
and  takes  effect  under  that  chapter.  The  legislature  reserves 
the  right,  under  the  8th  section  of  that  chapter,  "  to  repeal  or 
suspend  the  authority  thereby  given  "  to  make  a  will  "a<  any 
time/^  and  thus  pass  a  ''  law  that  will  defeat  or  prevent  the  car- 
rying out  of  the  objects  and  purposes  of  this  clause.''  By  the 
express  terms  of  this  chapter  the  legislature  may  pass  such  a  law 
*'  at  any  timey"  however  remote.  There  is  no  limit  in  point  .of 
time  within  which  the  legislature  may  exercise  this  reserved  right 
to  pass  a  law  that  will  '^  defeat  or  prevent "  this  clause.  It  is 
indefinite  as  to  time.  It  may  pass  such  a  law  a  thousand  years 
after  the  school  has  been  in  operation  ;  and  as  the  limitation  in 
favor  of  the  Davidsons  is  on  the  passage  of  such  a  law  by  the 
I^islature,  it  is  too  remote,  and  therefore  void.  It  is  a  limita- 
tion to  take  eilect  beyond  the  period  prescribed  by  the  rule 
against  perpetuities  within  which  an  executory  devise  must  vest. 

The  counsel  for  the  executor  further  contended  that  if  the  de- 
vise to  the  Board  of  the  Literary  Fund  for  the  school  did  not 
take  effect  under  chapter  80  of  the  code,  then  it  was  good  as  an 
executory  devise  under  that  passage  in  the  twenty-fiilh  clause  of 
the  will,  which  directs  that 

^'My  executors  are  authorized  and  directed  to  petition  the 
legislature  of  Virginia  for  the  passage  of  any  laws  which  may  be 
requisite  for  more  effectually  carrying  out  the  objects  and  pur- 
poses of  this  clause  in  regard  to  the  school  therein  mentioned." 

Under  this  passage  the  devise  to  the  board  for  the  school  is 
good  as  an  executory  devise,  if  not  good  under  ch.  80,  being 
limited  on  the  passage  of  "  any  laws  that  may  be  requisite  for 
more  effectually  carrying  out  the  objects  and  purposes  of  the 
clause  in  regard  to  the  school."  Inglis  v.  Sailors'  Snug  Harbor, 
3  Peters;  Dawson  v.  Literary  Fund,  10  Leigh.  If  this  be  so, 
then  the  estate  of  the  Davidsons  is  an  executory  devise  limited 

20 
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on  a  prior  executory  devise,  and  is  therefore  too  remote  and  void, 
for  whilst  it  is  true  that  on  every  estate  conferred  by  an  executory 
devise  another  executory  devise  may  be  limited,  yet  it  is  equally 
well  settled  that,  whenever  one  limitation  of  a  devise  is  taken  to 
be  executory,  all  subsequent  limitations  must  likewise  be  taken 
to  be  executory  devises.  As,  then,  the  devise  to  the  Davidsons 
is  limited  on  a  prior  executory  devise,  which  has  the  full  period 
allowed  by  the  rule  against  perpetuities,  within  which  the  con- 
tingency may  happen,  and  the  prior  devise  vest,  it  necessarily 
follows  that  a  limitation  which  cannot  vest  until  after  that  period 
is  too  remote.  A  life  or  lives  in  being  at  the  death  of  the  testa- 
tor, and  twenty-one  years  after,  is  the  period  allowed  by  this  rule 
of  law  for  the  happening  of  the  contingency  on  which  the  devise 
for  the  school  is  limited.  This  is  the  full  period  allowed  by  law 
to  cover  all  limitations.  Any  limitation  to  happen  beyond  that 
is  too  remote.  Now  the  devise  to  the  school,  if  it  be  an  executory 
devise,  has  the  whole  of  this  period  within  which  the  estate  may 
vest.  If  the  contingency  happens  at  the  last  moment  of  time 
within  that  period  it  is  good  ;  and  as  the  limitation  to  the  Da- 
vidsons must  happen  after  that  period,  it  is  too  remote  and  void. 
So  far  from  the  devise  to  the  Davidsons  being  so  framed  that  it 
must  ex  neceaaiicUe  take  effect  within  that  time,  it  is  so  ftamed 
that  it  must  ex  necessitate  take  effect  beyond  that  time,  and  is 
therefore  too  remote  and  void. 

In  no  view,  then,  are  the  Davidsons  entitled  to  any  l^acy 
under  this  clause  of  the  will,  and  the  $300,000  paid  them,  not 
being  paid  as  a  **  legacy,"  it  is  not  liable  to  taxation.  Nor  was 
it  paid  to  them  as  a  "distributive  share,"  because,  being  illegiti- 
mate children,  they  would  be  entitled  to  no  interest  in  the  estate 
of  Samuel  Miller  if  he  had  died  intestate.  But  in  fact  he  died 
testate,  as  the  Court  of  Appeals  decided  in  Kinnaird  v.  3IUUr9 
Executor. 

For  these  i*easons  the  sum  of  $50,000  paid  to  Jesse  Miller,  and 
the  sum  of  $300,000  paid  to  the  Davidsons,  were  not  paid  either 
as  a  "  distributive  share  "  or  as  a  "  legacy,"  and  hence  the  tax 
imposed  on  these  two  sums,  and  paid  by  the  executor,  was  ille- 
gally assessed  and  collected,  and  should  be  refunded,  and  we  ask 
a  judgment  for  the  sum  of  $20,000  so  paid  by  the  executor. 
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BOND,  J.,  accepted  the  view  of  the  law  presented  by  the 
counsel  for  the  executor,  and  judgment  was  given  against  the 
collector. 


Oircuit  CouH  of  the  United  States,  District  of  Maryland,  at  Batti- 

more,  April  term,  1877. 

George  E.  Bowden,  Receiver  op  First  National  Bank 
OP  Norfolk,  v.  The  Farmers'  and  Merchants'  Bank 
OP  Baltimore. 


Under  the  provisions  of  the  NatioDal  Bankruptcy  Act,  the  transferee  of  shares 
of  the  capital  stock  of  a  National  hank,  under  a  transfer  made  ahsolute 
and  in  due  form  on  the  books  of  the  bank,  is  liable  to  creditors  of  the 
bank  as  a  stockholder,  notwithstanding  the  transfer  whs  in  fact  made 
as  collateral  security  for  the  payment  of  a  debt,  which  has  since  been 
paid,  the  shares  still  standing  on  the  books  of  the  bank  in  the  name  of 
the  tranifferec  at  the  time  of  the  suspension  of  the  bank. 


This  was  an  action  of  trespass  on  the  case  in  assumpsit,  the 
facts  being  as  follows: 

The  First  National  Bank  of  Norfolk,  duly  organized  under 
the  provisions  of  the  National  Banking  Act,  having  suspended 
on  the  26th  day  of  May,  1874,  the  plaintiff,  on  the  3d  day  of  June 
in  that  year,  was  duly  appointed  by  the  Comptroller  of  the  Cur- 
rency, a  receiver  to  take  charge  of  and  to  wind  up  the  affairs  of 
the  bank.  In  the  month  of  August,  1875,  the  plaintiff  was  di- 
rected by  the  comptroller  to  enforce  the  whole  of  the  personal 
liability  of  those  owning  the  stock  of  the  bank  at  the  date  of  its 
suspension.  In  the  month  of  February,  1872,  one  Burwell,  who 
was  the  owner  of  twenty  shares  of  the  capital  stock  of  the  bank, 
transferred  the  same  absolutely  and  in  due  form  on  the  books  of 
the  bank  to  the  defendant  bank  as  collateral  security  for  the 
payment  of  a  debt  due  by  Burwell,  to  the  latter  bank.  In  the 
month  of  August,  1872,  the  debt  due  by  Burwell  being  dis- 
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charged,  the  defendant  bank  returned  to  him  the  shares  assigned, 
with  power  of  attorney  to  retransfer  the  shares  on  the  books  of 
the  Norfolk  bank.  The  retransfer,  however,  was  not  made, and 
the  shares  continued  to  stand  in  the  name  of  the  defendant  bank 
until  the  suspension  of  the  Norfolk  bank,  in  May,  1874.  In 
pursuance  of  the  instructions  of  the  comptroller  demand  was 
made  by  the  plaintiff  on  the  defendant  for  payment  of  the  par 
value  of  the  said  twenty  shares  of  stock,  which  was  refused ;  and 
thereupon  this  suit  was  brought  to  recover  of  the  defendant  the 
par  value  of  said  shares. 

L,  L,  Lewis,  A»  Sterling^  Jr.,  and  George  H.  Chandler,  for  the 
plaitUiffj  relied  on  Roaevelt  v.  Brown,  1  Kernan,  148;  Hale  v. 
Walker,  31  Iowa,  344. 

Charles  Marshall,  Esq.,  for  the  defendarU. 

In  this  case  a  jury  trial  was  waived,  and  it  was  tried  before 
the  court,  in  pursuance  of  the  provisions  of  section  649  of  the 
Revised  Statutes  of  the  United  States. 

GILES,  J. — The  facts  as  proved  before  the  court  were  as  fol- 
lows: The  First  National  Bank  of  Norfolk  was  a  bank  duly 
organized  under  the  National  Bank  Act  of  1863  and  1864;  that 
by  the  stock  ledger  of  said  bank  a  certain  Burwell  held  twenty 
shares  of  the  capital  stock  of  the  said  bank,  of  the  par  value  of 
JlOO  each;  that  he  subsequently  borrowed  money  of  the  defend- 
ant to  this  suit,  and  to  secure  the  payment  of  the  same,  trans- 
ferred to  the  defendant  his  twenty  shares  of  the  capital  stock  of 
the  said  First  National  Bank  of  Norfolk,  which  transfer  was 
made  on  the  books  of  said  bank  by  a  surrender  of  his  certificate, 
and  a  new  certificate  issued  to  the  said  defendant ;  that  said  de- 
fendant, when  said  loan  was  paid,  returned  said  certificate  of 
stock  to  said  Burwell,  with  a  power  of  attorney  indorsed  on  the 
back  of  the  same,  authorizing  him  to  retransfer  the  said  twen^ 
shares  to  himself,  but  this  was  never  done;  but  the  said  stock 
continued  to  stand  in  the  name  of  this  defendant  up  to  the  time 
of  the  closing  of  the  said  First  National  Bank  of  Norfolk,  with- 
out anything  on  the  face  of  the  books  of  said  bank  to  show  that 
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the  defendant  held  the  said  twenty  shares  over  as  security  for  a 
loan,  and  not  as  the  legal  owner  of  the  same;  that  subsequently, 
to  wit,  on  June  3d,  1874,  the  Comptroller  of  the  Currency,  in 
pursuance  of  the  power  and  authority  vested  in  hira  by  the  said 
act  of  Congress,  closed  the  said  bank  and  appointed  the  plaintiiF 
receiver  of  the  same;  and  on  the  13th  day  of  August,  1876,  the 
said  comptroller  determined  that,  in  order  to  discharge  the  legal 
debts  and  liabilities  of  the  said  bank,  "it  was  necessary  to  en- 
force the  individual  liability  of  the  stockholders,  as  provided 
for  by  the  12th  section  of  the  act  of  Congress  of  3d  June,  1864,'' 
and  he  directed  the  said  plaintiif,  as  receiver,  to  institute  such 
l^al  proceedings  as  might  be  necessary  to  enforce  against  the 
stockholders  of  said  bank  their  liabilities  under  said  acts;  in 
pursuance  of  which  direction  and  authority  this  suit  was  brought. 

The  counsel  for  the  defendant  has  contended  that  it  is  not 
responsible,  upon  the  grounds,  first,  because  it  held  the  said 
twenty  shares  of  the  capital  stock  of  the  said  Norfolk  bank 
only  as  a  security  for  a  loan  made  to  its  real  owner;  and,  sec- 
ondly^  because,  before  the  closing  of  the  said  bank,  the  loan  had 
been  paid  to  the  defendant,  and  it  had  delivered  to  the  borrower 
the  certificate  of  the  said  stock  with  power  of  attorney  on  the 
back  thereof  to  retransfer  it  to  him. 

The  court  does  not  consider  either  of  these  reasons  sufficient 
to  prevent  a  recovery  of  the  amount  claimed  in  this  suit.  By 
the  12th  section  of  the  act  of  1864,  it  is  provided,  "that  every 
one  becoming  a  shareholder  by  such  transfer  shall  in  proportion 
to  his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior 
holder  of  said  shares,"  and  by  the  said  section  it  is  also  provided 
that  the  shares  shall  be  transferable  on  the  books  of  the  bank. 
Now,  it  was  the  duty  of  the  defendant,  having  taken  an  assign- 
ment on  the  books  of  the  said  bank  of  the  twenty  shares,  when 
its  loan  was  repaid  to  it,  to  have  seen  that  these  shares  were  trans- 
ferred back  to  the  said  Burwell  on  the  said  books,  and  having 
failed  to  do  so  before  the  said  bank  was  closed  by  the  comp- 
troller, the  receiver  was  authorized  to  regard  it  as  the  legal 
owner  of  these  shares. 

I  therefore  give  judgment  in  this  case  for  the  sum  of  two 
thousand  dollars  with  the  costs  of  this  suit. 
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United  States  Circuit  Court,  District  of  Maryland,  at  Baltimore, 

November,  1866. 

The  Jackson  Insurance  Company,  op  Tennessee,  v.  Jambs 

A.  Stewart,  of  Maryland. 

« 

A  declaration  of  war  by  competent  authority  puts  an  end  to  all  rights  of 
action  as  between  the  citizens  of  the  respective  belligerent  powers,  from 
it«  date  to  the  conclusion  of  peace  ;  suspends  the  running  of  the  statute 
of  limitations,  and  also  the  running  of  interest  upon  debts  between 
citizens  of  the  respective  belligerents. 

This  was  an  action  on  a  bill  of  exchange,  drawn  in  Memphis, 
in  February,  1861,  at  sixty  days,  on  James  A.  Stewart,  payable 
at  the  Farmers'  and  Planters'  Bank,  in  Baltimore,  and  accepted 
by  Stewart,  but  protested  for  non-payment,  April  26th,  1861. 

Plea:  Statute  of  Limitations. 

Replications :  1st.  That  war  existed  when  the  cause  of  action 
accrued,  and  that  three  years  had  not  elapsed  between  the  close 
of  the  war  and  the  commencement  of  the  suit. 

2d.  That  the  President  of  the  United  States  declared  war 
against  Tennessee,  by  his  proclamation  of  August  16th,  1861, 
which  was  continued  until,  by  the  proclamation  of  the  President         i 
of  June  13th,  1865,  Tennessee  was  restored  to  the  Union;  and  ' 

that  the  intervals  of  time  which  elapsed  from  the  maturity  of  the 
bill  to  the  beginning  of  the  war,  and  from  the  close  of  the  war 
to  the  commencement  of  this  suit,  did  not  together  amount  to 
three  years. 

To  these  replications  a  general  demurrer  was  filed  by  de- 
fendant. 

After  full  ai*gument,  the  court  decided  as  folloAYS  : 

GILES,  J. — Unquestionably  in  this  case  lex  foci  prevails, 
and  not  lex  loci  contractibs  ;  hence  the  court  will  apply  the  law 
of  Maryland,  which  requires  suit  fo  be  brought  within  three 
years.     1  Maryland  Code,  article  57,  sections  1  and  2. 

In  this  law  there  are  certain  specified  exceptions  provided  for, 
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but  it  is  a  mistake  to  suppose  that  exceptions  may  not  arise  other 
than  those  mentioned  in  the  statute.  The  law  always  supposes 
the  existence  of  a  party  in  being  capable  of  suing ;  and  if,  when 
the  cause  of  action  occurs,  there  is  no  such  party  capable  of  suing, 
limitations  do  not  begin  to  run  until  such  a  party  comes  into 
being.  Hence,  if  war  had  existed  at  the  time  this  cause  of  action 
accrued,  limitations  would  not  have  begun  to  run  against  plain- 
tiff's claim  until  the  war  ended. 

On  the  7th  of  September,  1861,  this  court  decided  that  the 
President  of  the  United  States  had  the  right,  by  proclamation^ 
to  recognize  the  existence  of  a  state  of  war,  and  that  the  war, 
from  and  after  the  date  of  such  proclamation,  existed  between 
the  States  mentioned  in  the  proclamation  and  the  rest  of  the 
United  States ;  also  that  the  late  war,  when  so  declared  and  rec- 
ognized by  the  President's  proclamation,  became  a  civil  war, 
and  imposed  upon  both  belligerents  all  the  rights  and  conse- 
quences of  such  a  war.  This  was  one  of  the  earliest  decisions  in 
regard  to  our  late  civil  war,  and  the  principles  there  enunciated 
have  since  been  fully  confirmed  by  the  Supreme  Court  in  the 
Prize  Cases,  2  Black,  635. 

The  justices  of  that  court  were  unanimous  as  to  all  the  con- 
Requences  which  resulted  from  a  state  of  civil  war,  but  the  three 
dissenting  judges  were  of  the  ojjinion  that  the  war  began  only 
after  the  proclamation  of  the  President  of  August  16th,  1861, 
passed  in  pursuance  of  power  conferred  upon  him  by  the  act  of 
July  13th,  1861. 

As  regards  the  State  of  Tennessee,  there  can  be  no  doubt  that 
war  existed  in  consequence  of  the  proclamation  of  the  President 
of  August  16th,  1861,  and  not  before,  as  that  State  was  not  in- 
cluded in  the  previous  proclamations. 

It  is  a  well-settled  principle,  that  contracts  made  before  war 
are  only  suspended  by  the  war,  whereas,  contracts  made  during 
the  yjar,  are  void.  This  principle  is  fully  recognized  by  the 
Supreme  Court  in  regard  to  our  late  civil  war. 

In  ancient  times  private  property  of  alien  enemies,  and  debts 
of  every  kind  were  confiscated  to  the  State.  Happily,  all  this 
has  been  changed  in  modem  times ;  and  now,  while  contracts 
made  during  war  between  alien  enemies  9.re  absolutely  void, 


312  Jackson  Insurance  Co.  v,  Stewart. 


Opinion  of  the  court. 


being  against  public  policy,  private  interests  are  protected,  and 
bona  fide  contracts  made  before  the  breaking  out  of  the  war  are 
suspended  during  its  continuance,  but  revive  at  its  termination. 
To  the  honor  of  the  United  States  and  Great  Britain  be  it  said, 
that  these  rights  have  always  been  respected  by  them. 

It  has  been  repeatedly  decided  by  both  State  and  Federal 
courts,  that  where,  by  a  legislative  enactment,  parties  are  pre- 
vented from  prosecuting  their  claims,  the  interval  during  which 
such  prevention  lasts  is  not  to  be  counted  as  part  of  the  time  al- 
lowed by  the  statute  of  limitations.  Now,  the  power  to  make 
war  and  peace  is  by  the  Constitution  of  the  United  States  dele- 
gated exclusively  to  the  Federal  government;  and  as  during 
the  war,  the  plaintiff,  being  a  corporation  of  the  State  of  Ten- 
nessee, had  no  right  to  bring  suit  against  the  defendant,  who 
was  a  citizen  of  Maryland,  the  Maryland  statute  of  limitations 
was  suspended  during  such  period. 

The  general  rule  unquestionably  is,  that  where  the  statute  of 
limitations  has  once  begun  to  run,  no  subsequent  disability  will 
arrest  it. 

But  we  have  already  seen  that  a  legislative  enactment  sus- 
pends the  running  of  the  statute,  and  the  same  result  follows 
from  the  declaration  of  war  by  the  supreme  power  of  the  land. 
For  it  is  a  well-recognized  principle  of  the  law  of  nations  that 
the  right  of  a  creditor  to  sue  for  the  recovery  of  his  debt  is  not 
extinguished  by  the  war.  It  is  only  suspended  during  the  war, 
and  revives  in  full  force  on  the  restoration  of  peace.  A  war, 
then,  having  certainly  existed  between  Tennessee  and  the  Federal 
government,  from  the  President's  proclamation  of  August  16th, 
1861,  and  which,  although  a  civil  war,  yet,  according  to  the  de- 
cision of  the  Supreme  Court  in  the  Prize  Cases,  carried  with  it  all 
the  consequences  and  disabilities  of  a  public  war,  one  of  which, 
as  we  have  seen,  was  the  suspension  of  the  right  to  sue  during 
the  war;  it  follows,  therefore,  that  the  plaintiff  in  this  case  coald 
have  instituted  no  proceedings  in  this  court  until  peace  was  pro- 
claimed by  the  President's  proclamation  of  June  13th,  1865. 

This  suspension  being  by  the  exercise  of  the  paramount  ao- 
thority  of  the  government,  cannot  be  held  to  work  a  forfeiture 
of  the   plaintiff's  cause  of  action,   but  his   right   to   sue,  sus- 
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pended  by  the  war,  revived  when  it  ceased ;  and  as  it  has  not 
been  three  years  from  the  maturity  of  the  cause  of  action  to  the 
commencement  of  the  war,  and  from  the  termination  of  the  war 
to  the  commencement  of  this  suit,  this  suit  is  not  barred  by  limi- 
tation, and  the  demurrer  is  therefore  overruled. 

The  case  being  then,  by  agreement,  submitted  to  the  court, 
judgment  was  given  for  the  full  amount  of  the  plaintiff's  claim, 
together  with  interest  from  the  26th  of  April,  1861,  to  the  16th 
of  August,  1861,  and  from  the  13th  of  June,  1865,  to  date,  no 
interegt  bexrig  allowed  for  the  time  during  which  the  war  lasted. 

George  W.  Brown  and  Arthur  George  Brovm,  counsel  for 
plaintiff. 

Jarms  Spencer ^  counsel  for  defendant. 


United  Stales  Circuit  Court,  Eastern  Disb-id  of  Virginia^  at 

Alexandria,  July,  1877. 

United  States  v.  W.  H.  Ottman  and  the  German  Banking 

Company  of  Alexandria. 

Congress  has  constitutional  power  to  confer  jurisdiction  on  the  United  States 
courts,  of  suits  broue^ht  ajo^ainst  defendants  non-resident  in  the  districts 
whore  the  suits  are  brout^ht. 

Congress  has  conferred  this  jurisdiction  as  to  suits  against  non-residents, 
commencod  in  the  State  courts  by  attachment  and  removed  into  United 
States  courts,  by  sections  2  and  4  of  the  act  of  March  8d,  1875,  <^to 
determine  the  jurisdiction  of  the  circuit  courts  of  the  United  States,'' 

A  special  plea  of  imprisonment  is  not  valid  in  a  civil  action. 

This  is  a  suit  in  equity,  commenced  by  process  of  attachment, 
which  was  brought  in  the  Hustings  Court  of  the  city  of  Alexan- 
dria, Virginia,  and  afterwards,  on  motion  of  the  United  States, 
removed  into  this  court.     The  demand  of  the  United  States  * 
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against  Ottman  is  for  $15,000,  of  which  $10,000  is  claimed  from 
the  banking  company  as  held  for  Ottman.  At  the  time  of  com- 
mencing the  suit,  this  sum  of  $10,000,  alleged  to  have  been  de- 
posited by  Ottman,  and  held  on  deposit  in  the  German  Banking 
Company  of  Alexandria,  was  attached;  and  publication  was 
made,  as  required  in  such  cases  by  the  laws  of  Virginia.  There 
were  also  attached  in  this  suit  certain  shares  of  stock  in  the  said 
banking  company,  and  in  the  AlexandrFa  Marine  Railway  Com- 
pany, amounting  in  approximate  value  to  two  thousand  dollars. 
The  defendant,  Ottman,  is  a  citizen  of  the  District  of  Columbia, 
and  was  at  the  time  of  the  issuing  of  process  in  this  suit,  and  is 
now,  confined  in  the  common  jail  there  under  indictment  for  com- 
plicity in  the  larceny  of  $47,000  from  the  treasury  of  the  United 
States,  of  which  it  is  charged  this  $10,000  deposited  by  him  in 
the  German  Banking  Company  of  Alexandria  was  a  part. 

The  suit  was  first  brought  in  August,  1875,  and  some  pro- 
ceedings were  had  in  it  in  the  fall  of  that  year,  but  until  recently 
it  has  been  allowed  to  await  the  result  of  the  indictment  pending 
against  Ottman  in  the  District  of  Columbia,  which  has  been  men- 
tioned. 

In  November,  1875,  special  appearance  for  the  purpose,  and 
motion,  was  made  by  the  defendant,  by  counsel,  to  quash  the 
attachments  taken  out  in  the  cause,  but  the  motion  was  overruled. 
Thereupon  the  defendant  entered  by  leave  a  special  appearance 
for  the  purpose,  and  filed,  January  6th,  1876,  a  plea  setting  forth 
that  he  was  held  in  jail  by  the  plaintiffs  in  the  District  of  Colum- 
bia, and  thereby  prevented  from  defending  the  suit.  After- 
wards, in  May  last,  the  defendant  filed  a  plea  to  the  jurisdiction 
of  the  court,  and  also  entered  a  motion  to  dismiss  for  want  of 
jurisdiction.  The  plaintiffs  demur  to  the  first  of  the  two  pleas, 
and  join  in  the  other,  and  on  this  state  of  facts  and  pleadings  the 
cause  is  now  heard.  Defendants'  counsel  also  declare  a  purpose, 
if  their  plea  to  the  jurisdiction  is  overruled,  to  demur  to  the  bill, 
and  have,  in  argument,  set  forth  the  grounds  of  their  demurrer. 

The  principal  point  relied  on  by  counsel  for  the  defendant  in 
the  argument  is,  the  want  of  jurisdiction,  by  reason  of  Ottman 
being  a  non-resident  of  the  district  in  which  the  suit  was  brought 
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HUGHES,  J. — This  is  an  action  in  which  the  United  States 
is  complainant,  and  not  one  between  citizen  and  citizen,  in  which 
either  plaintiff  or  defendant  must  be  a  non-resident,  in  order  that 
the  court  shall  have  jurisdiction.  It  is  a  suit  which,  to  be  effec- 
tual to  secure  the  money  claimed  of  the  German  Banking  Com- 
pany, must  of  necessity  be  brought  in  this  district,  and  could  not 
reach  the  money  if  brought  in  the  District  of  Columbia.  The 
object  of  the  suit  cannot  Be  attained  by  suing  elsewhere;  and  this 
suit,  to  accomplish  the  ends  of  justice  by  securing  a  trial  on  the 
merits,  must  proceed  either  in  the  State  court  or  in  this  court. 
It  is  a  case,  therefore,  for  a  liberal  and  not  a  narrow  or  technical 
construction  of  the  law  regulating  the  jurisdiction  of  the  court. 

The  provisions  of  law  on  which  that  jurisdiction  depends  are 
as  follows : 

Section  1  of  the  act  of  Congress  of  March  3d,  1875  (which 
appeal's  as  chapter  137  of  the  acts  of  1874-5,  vol.  18,  p.  470, 
of  the  U.  S.  Statutes  at  Large)  provides  in  substance,  that  the  cir- 
cuit courts  of  the  United  States  shall  have  original  cognizance 
concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a 
civil  nature  at  common  law  or  in  equity,  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hun- 
dred dollars,  in  which  the  United  States  are  plaintiffs  or  peti- 
tioners. But  no  civil  suit  shall  he  brought  before  a  circuit 
court  of  the  United  States  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  such  process  or  commencing  such  proceeding,  except  as 
hereinafter  provided. 

Section  2  provides  that  in  any  suit  of  a  civil  nature,  at  law 
or  in  equity,  hereafter  brought  in  any  State  court  where  the 
naatter  in  dispute  exceeds  the  sum  or  value  of  five  hundred  dol- 
lars in  which  the  United  States  shall  be  plaintiff  or  petitioner, 
either  party  may  remove  said  suit  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district.  On  being  so  removed,  the 
cause  shaU  then  proceed  cw  if  it  had  been  originally  commenced  in 
the  said  Cit'cuU  Court. 

And  section  4  of  the  act  in  question  provides  in  substance, 
that  when  any  suit  shall  be  removed  from  a  State  court  to  a  cir- 
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cuit  court  of  the  United  States,  any  attachment  or  8equefltratioD 
of  the  goods  or  estate  of  the  defendant  had  in  such  suit  in  the 
State  court  shall  hold  the  goods  or  estate  so  attached  or  seques- 
tered, to  answer  the  final  judgment  or  decree,  tn  the  same  manner 
as  by  law  they  would  have  been  held  to  answer  final  judgment  or 
decree,  had  it  been  rendered  by  the  court  in  which  such  suit  was 
commenced,  etc.,  etc. 

This  act  of  Congress  is  substantially  the  same  as  the  cor- 
responding sections  of  the  Judiciary  Act  of  1789. 

The  decisions  of  the  United  States  courts  under  this  legislation 
of  Congress  have  been  as  follows : 

In  Pollard  v.  Dwight,  4  Cranch,  421,  the  proceeding  was  com- 
menced by  process  of  foreign  attachment  in  the  State  court,  and 
was  removed  bv  the  defendants  into  the  United  States  Circuit 
Court  for  that  judicial  district.  The  Supreme  Court  held  that 
by  appearing  and  pleading  to  issue  the  defendant  waived  all  ob- 
jection to  the  service  of  process. 

In  Toland  v.  Sprague,  12  Peters,  330,  where  suit  was  com- 
menced in  the  Federal  court  by  foreign  attachment,  the  Supreme 
Court  decided  that  the  process  of  foreign  attachment  cannot  prop- 
erly issue  from  a  circuit  court  of  the  United  States  against  the 
property  of  a  person  not  resident  in  the  judicial  district  for  which 
the  court  is  held,  but  that  if  a  non-resident  defendant  appears 
to  such  process,  and  pleads  to  issue,  he  waives  his  exemption 
from  liability  to  the  service  of  process  against  him,  and  the  court 
thereby  acquires  jurisdiction. 

In  Levy  v.  FUzpairick,  15  Peters,  171,  the  court  says :  "No 
judgment  can  be  rendered  by  a  circuit  court  against  any  defend- 
ant who  has  not  been  served  with  process  issued  against  his  per- 
son in  the  manner  pointed  out  in  Section  11,  Judiciary  Act  of 
1789  (Section  1  of  act  of  1875),  unless  the  defendant  waive  the 
necessity  of  such  process  by  entering  his  appearance  to  the  suit." 

In  Day  v.  Hayward  and  Cliaffee  v.  Same,  20  Howard,  214, 
the  court  held  in  the  general  terms  which  it  had  used  in  Lert/ 
V.  Fitzpa^trick,  That  case  was  one  where  the  suit  was  brought 
in  the  United  States  Circuit  Court  against  a  non-resident,  and, 
on  failure  of  the  marshal  to  find  the  defendant,  process  of  at- 
tachment had  been  taken  out  against  the  defendant's  estate  in 
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accordance  with  the  practice  observed  in  the  courts  of  that  State. 
At  the  hearing  the  defendant  had  not  appeared  nor  pleaded  to 
issue,  and  it  was  held  that  there  was  no  jurisdiction. 

In  Hamdon  v.  Ridgway  et  ah.,  17  Howard,  424,  which  was  a 
suit  in  equity  against  several  defendants  who  were  non-residents, 
and  who  had  not  been  served  with  process,  the  court  said  : 

"The  jurisdiction  of  the  Circuit  Court  over  parties  is  acquired 
only  by  a  service  of  process  or  their  voluntary  appearance.  It  has 
DO  authority  to  issue  process  to  another  State.  Id  the  present  case 
the  defendants  decline  to  appear,  and  process  cannot  be  served,  so 
that  the  court  is  without  jurisdiction  over  the  essential  parties  to  the 
bill." 


In  Sayler  v.  Norihwedem  Insurance  Company ,  2  Curtis,  212, 
it  was  decided  that  where  a  suit  was  commenced  by  foreign  at- 
tachment in  a  State  court,  if  the  defendant  appears  there,  and 
by  motion  remove  the  cause  to  the  Circuit  Court  of  the  United 
States,  it  is  then  too  late  to  object  to  the  jurisdiction  of  that  court, 
or  to  raise  the  objection  in  the  United  States  court  of  non-resi- 
dency in  the  judicial  district. 

Five  years  after  the  decision  of  the  Supreme  Court  in  Day  v. 
Haywoody  which  was  the  latest  of  the  cases  cited  above,  the  case 
of  Barney  v.  The  Globe  Bank  of  Boston,  5  Blatchford,  107,  was 
decided.  It  was  there  held  that  a  suit  commenced  in  a  State 
court  by  attachment  upon  property  of  a  non-resident  defendant, 
without  personal  service  upon  the  defendant,  was  within  the 
meaning  of  the  law  of  the  United  States  relating  to  the  removal 
of  suits,  and  that  the  Federal  court  has  jurisdiction  of  the  cause, 
if  properly  removed,  whether  the  defendant  appears  or  not,  al- 
though it  would  not  have  jurisdiction  to  compel  the  attendance 
of  defendant  if  the  suit  had  been  originally  brought  in  that 
court. 

In  the  cases  in  Q*anch,  in  Curtis,  and  in  Blaiehford,  the  suits 
were  commenced  by  attachment  against  the  property  of  the  non- 
resident defendant  in  the  State  court.,  and  in  each  case  the  suit 
was  removed  into  the  Federal  court  on  the  motion  of  the  de- 
fendant. In  each  case  the  jurisdiction  of  the  Federal  court  was 
sustained. 

In  the  cases  in  12  Peters  and  20  Howard  suit  was  commenced 
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by  attachment  in  the  Federal  court.  In  one  of  them  the  defend- 
ant appeared  and  pleaded  to  issue,  and  was  held  to  have  waived 
thereby  his  right  of  objection  to  the  jurisdiction.  In  the  other 
the  defendant  did  not  appear  or  plead  to  issue,  and  it  was  held 
that  there  was  no  jurisdiction  to  compel  him  to  do  so. 

In  the  cases  in  15  and  17  Peters  it  was  decided,  generally, 
that  judgment  or  decree  cannot  be  rendered  against  a  defendant 
unless  service  of  process  has  been  made  upon  him  in  the  manner 
required  by  the  11th  section  of  the  act  of  1789  (Section  1  of  art 
of  1875). 

The  case  now  before  us  being  one  properly  commenced  in  a 
State  court,  and  properly  removed  to  the  Federal  court,  it  would 
seem  to  fall  within  the  control  of  the  decisions  in  O'anoA,  Cur- 
tis, and  Blatchfordj  and,  being  dissimilar  in  essential  particulars 
from  those  in  Peters  and  in  Howard,  which  were  not  removed 
suits,  would  seem  not  to  be  governed  by  those  cases. 

There  can  be  no  doubt  that  the  suit  was  rightfully  brought  in 
the  State  court.  It  is  not  pretended  but  that  that  court  possessed 
full  jurisdiction  to  entertain  and  proceed  in  it.  There  can  be  no 
doubt  that  it  was  a  removable  suit,  and  that  it  has  been  removed 
here  regularly,  legally,  and  by  proper  proceeding.  Indeed,  conn- 
sel  for  defendant  argued  affirmatively  that  all  these  things  were 
so,  except  the  second  proposition,  as  to  which  they  maintain  that 
it  ought  to  have  been  a  suit  at  law,  and  not  in  equity.  They 
only  contend  that,  now  that  the  suit  has  got  here,  this  court  can- 
not proceed  with  it,  for  want  of  jurisdiction  to  proceed. 

But  I  think  jurisdiction  to  remove  carries  jurisdiction  to  pro- 
ceed. Section  1  of  the  act  of  1875  provides  only  that  such  a 
suit  as  this  shall  not  be  brought  here  by  oriffinal  process.  As 
this  suit  was  not  originally  brought  here,  nor  brought  here  at  all 
by  original  process,  that  prohibition  of  the  statute  is  not  vio- 
lated. True,  the  statute  requires  that,  afler  a  suit  is  removed 
here,  it  shall  be  proceeded  in  as  if  it  had  been  originally  com- 
menced here,  and  it  is  contended  that  this  requirement  means 
only  as  "  if  originally  commenced  "  here,  and  that  inasmuch  as 
the  suit  could  not  have  been  commenced  here  at  all^  it  cannot 
be  proceeded  in  here  at  all. 

Such  a  construction  of  the  clause  relied  on  would  lead  to  the 
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mockery  of  allowing  a  cause,  proper  for  removal  under  the  law, 
to  be  removed  only  for  the  purpose  of  turning  it  out  of  court. 
Such  a  construction  is,  of  course,  not  to  be  given,  if  it  can  be 
avoided.  Happily,  this  construction  is  especially  forbidden  by 
Section  4  of  the  act,  which  makes  an  exception  to  this  require- 
ment of  such  suits  as  are  commenced  in  State  courts  by  attach- 
ment, and  provides  that,  where  any  removed  cause  has  been  so 
commenced  in  the  State  court,  such  attachment  shall  hold  the 
goods  in  the  same  manner  as  by  law  they  would  have  been  held 
to  answer  final  judgment  or  decree,  had  it  been  rendered  by  the 
court  in  which  such  suit  was  commenced.  This  provision  would 
be  a  mocrkery  if  the  view  of  the  defendant's  counsel  were  cor- 
rect. How  could  the  money  attached  in  the  hands  of  the  Ger- 
man Banking  Company  be  held  in  this  cause  for  such  decree  as 
the  State  court  could  have  given,  if  no  further  step  could  be 
takeu  here,  especially  if,  as  defendant's  counsel  contend,  the  suit 
cannot  now  be  remanded  to  the  State  court  ?  Surely  Congress 
could  not  have  intended  that  such  an  absurdity  of  consequences 
should  be  reached  by  judicial  proceedings  taken  under  its  legis- 
lation. 

The  view  of  Mr.  Justice  Curtis,  fully  sustained  by  Judge 
Shipman,  ought  therefore  in  my  judgment  to  prevail,  that  if  the 
suit  be  one  rightfully  brought  in  the  State  court,  and  which  the 
act  of  Congress  authorizes  to  be  removed  thence  into  the  Federal 
court,  the  very  fact  of  authority  to  remove  empowers  the  Fed- 
eral court  to  t&ke  jurisdiction  and  proceed  in  the  cause ;  the  only 
real  question  in  that  court  being,  was  the  suit  rightfully  removed  f 
If  a  cause  has  thus  come  into  the  Federal  court,  then  section  4 
of  the  act  empowers  and  requires  that  court  to  go  on  with  it, 
and  to  give  such  decree  against  the  property  attached  as  the 
State  court  should  have  given  if  the  suit  had  remained  there. 

Congress  has  full  constitutional  power  to  give  the  United 
States  courts  jurisdiction  over  defendants  non-resident  in  the 
districts  in  which  suits  against  them  are  brought ;  and  it  has,  in 
sections  2  and  4  of  the  statute  under  construction,  given  this 
power  in  the  single  instance  of  suits  commenced  by  attachment 
in  State  courts,  and  removed  into  United  States  courts.  This 
can  easily  be  made  apparent. 
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It  must  not  be  overlooked  that  section  1  avoids  the  use  of 
such  language  as  would  embrace  removed  attachment  suits  com- 
menced  in  State  courts,  in  the  class  of  suits  in  which,  in  order 
that  the  Federal  courts  may  have  jurisdiction,  it  requires  that 
defendants  must  live,  or  be  served  with  process,  in  the  judicial 
districts  where  the  suits  are  brought.  As  if  to  discriminate  at- 
tachment suits  removed  out  of  State  courts,  from  suits  com- 
menced in  the  Federal  courts,  section  1  is  particular  to  say  that  no 
civil  suit  shall  he  brought  in  a  Federal  court  by  any  original pro- 
C€S8j  in  a  district  where  the  defendant  is  not  a  resident,  or  is  not 
found  ;  leaving  suits  commenced  by  original  process  in  State  courts 
out  of  its  purview,  to  be  governed  by  the  provisions  of  sections 
2  and  4,  which  follow. 

Sections  1,  2,  and  4  must  of  course  be  construed  together. 
When  so  construed,  they  induce  the  following  reasoning  and  lead 
to  the  following  conclusions  : 

Under  section  1,  jurisdiction  over  non-residents  is,  in  general, 
not  given  to  the  Federal  courts  in  any  suit  commenced  by  original 
process  in  the  Federal  courts ;  but  uiider  sections  2  and  4  these 
courts  may  acquire  such  jurisdiction,  by  removal,  over  attach- 
ment suits  commenA^^d  by  original  process  in  Stale  courts.  For 
sections  2  and  4  give  jurisdiction  of  removed  attachment  suite 
commenced  by  original  pi'ocess  in  State  courts^  and  this  jurisdic- 
tion of  such  suits  is  good  over  non-residents,  unless  it  is  prohib- 
ited by  section  1.  But  section  1  avoids  such  a  prohibition,  for  its 
limitation  of  jurisdiction  only  applies  to  suits  commenced  by 
original  process  in  the  Federal  courts  ;  these  limiting  words  not 
only  not  applying  to  removed  suits  commenced  by  original  pro- 
cess in  the  State  courts,  but  necessarily  implying  that  jurisdic- 
tion in  such  suits  is  left  to  be  determined  by  sections  2  and  4. 

Moreover,  even  if  the  words  ru)  civil  suit  shall  be  brought  by 
any  original  process  in  the  Federal  court  against  a  non-resident 
could  be  construed  as  denying  jurisdiction  of  suits  brought  by 
original  process  in  the  State  courts, — even  in  that  event  the  words 
at  the  end  of  the  same  clause,  except  as  hereinafter  provHed, 
would  require  that  the  provisions  in  regard  to  attachment  suits 
removed  from  State  courts  under  sections  2  and  4  should  be  con- 
strued as  falling  within  the  exception. 
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I  must,  therefore,  overrule  the  plea  to  the  jurisdiction,  and 
deny  the  defendant's  motion  to  dismiss  for  want  of  jurisdiction. 

As  to  the  plea  of  imprisonment,  personal  appearance  is  not 
essential  in  a  civil  action,  and  a  defendant  may  be  required  to 
make  defence  by  counsel  to  such  an  action,  while  in  jail.  This 
point  lias  been  already  overruled  in  this  cause  on  the  motion  to 
quash.  See  SIdde  v.  Joseph,  5  Daly,  187,  and  Olery  v.  Broitm, 
61  How.  Prae.  R.  (N.  Y.),  92. 

As  to  the  objection  intended  to  be  raised  on  demurrer,  that 
this  being  a  case  in  which  there  is  claimed  to  be  complete  and 
adequate  remedy  at  law,  equity  has  no  jurisdiction,  it  is  enough 
to  say  that  this  suit  was  brought  in  a  Virginia  State  court,  and 
that  under  the  laws  of  Virginia,  resort  may  be  had  by  any  cred- 
itor to  a  court  of  equity  for  an  attachment  to  enforce  a  purely 
legal  demand  against  a  non-resident  defendant. 

The  statutory  provisions  allowing  this  remedy  may  be  found 
in  the  State  Code,  and  in  sections  7,  37,  and  181,  of  Daniel  on 
AitachmenL  The  defendant's  intended  demurrer  to  the  bill  on 
this  ground  is  therefore  overruled. 

So  is  his  objection  to  the  bill  on  the  ground  of  multifarious- 
ness. The  bill  has  but  one  object,  to  secure  the  payment  of  the 
debt  directly  by  the  defendant  himself,  and  indirectly  by  hi^ 
debtor,  the  German  Banking  Company. 

It  is  therefore  not  multifarious. 

A  decree  will  be  entered  in  accordance  with  this  opinion. 

L.  i.  Lewis,  United  States  Attorney ,  and  Jeremiah  Wilson,  fot 
the  plaintiff, 

MaUhew  H.  Carpenter  and  Francis  L,  Smith,  for  the  defendant. 
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United  States  Circuit  Courty  Eastern  District  of  Virffiniay  at 

Richmond^  May,  1877. 

Mary  A.  Owen  v.  New  York  Life  Insurance  Company. 

The  law  of  Virginia,  contained  in  sections  19  to  36  of  chapter  87,  of  the  Code 
of  1878,  does  not  affect  the  right  of  a  foreign  insurance  company  which 
complies  with  its  terms,  to  move  for  a  removal  of  a  cause  in  whit-h  iia 
a  party,  from  the  State  to  the  United  States  Circuit  Court,  under  section 
689  of  Revised  Statutes  of  the  United  States  and  its  amendments. 

Where,  under  the  decision  of  the  United  States  Supreme  Court,  in  New  York 
Life  Jnmirance  Company  v.  Statham  et  als.^  8  Otto,  240,  a  declanition 
framed  before  this  decision  is  held  to  be  demurrable,  the  court  will,  in 
its  judgment  sustaining  the  demurrer,  take  care  that  it  shall  ntit  be  in 
prejudice  of  the  plaintiflPs  right  to  amend  so  as  to  claim  the  equitable 
value  of  the  policy  of  insurance  arising  from  premiums  paid  belore  the 
forfeiture  of  the  policy  by  non-payment  of  the  premiums  accruing  after 
the  commencement  of  the  civil  war. 

In  1859,  the  New  York  Life  Insurance  Company  executed  a 
policy  of  insurance  upon  the  life  of  Isham  H.  Owen,  of  Dan- 
ville, Virginia,  for  the  benefit  of  Mary  A.  Owen,  his  wife,  in  the 
sum  of  $5000,  for  a  premium  of  $165.50  per  annum,  payable 
on  that  day,  and  annually  on  each  succeeding  23d  day  of  April 
in  each  year  until  the  death  of  the  husband.  The  premiums 
were  regularly  paid  to  John  M.  Johnson,  an  agent  of  the  com- 
pany, resident  in  Danville,  for  the  years  1859  and  1860;  but 
they  were  not  paid  afterwards;  and  Isham  H.  Owen  died  in 
October,  1862.  Suit  was  brought  in  the  Circuit  Court  of  the 
State,  for  the  city  of  Richmond,  and,  within  the  time  prescribed 
by  law,  was  removed  into  this  court  by  certiorari,  under  section 
639,  of  the  Revised  Statutes  of  the  United  States,  clause  third.  . 

Under  chapter  36,  of  the  Code  of  Virginia  of  1673,  section 
19  to  36  inclusive,  ^^foreign^^  insurance  companies  not  incorpo- 
rated by  the  laws  of  Virginia,  are  required  to  perform,  under  pen- 
alties, certain  acts,  before  engaging  in  business  in  the  State; 
among  which  required  acts  are^  the  keeping  an  agent  in  the 


Owen  v.  New  York  Life  Insurance  Co.        323 

Slatement  of  the  cage. 

■  ■  ■'■  — — — — '  —     »■ 

State  empowered  to  acknowledge  service  of  all  l^al  process, 
and  the  depositing  with  the  State  treasurer  of  honds  convertible 
iuto  cash,  in  guarantee  of  policies  of  insurance  issued  by  them, 
and  of  taxes  accruing  and  judgments  recovered  against  them. 

The  plaintiff  moves  that  the  cause  be  remanded  to  the  Circuit 
Court  of  Richmond,  as  having  been  improperly  removed  here. 

The  defendant  demurs  to  the  declaration  and  each  count  of  it. 

The  declaration  as  amended  consists  of  three  counts.  In  each 
count  the  same  contract  is  set  out,  viz. :  that  the  defendant  in- 
sured the  life  of  plaintiff's  husband  for  her  benefit  upon  certain 
conditions;  that  all  of  those  conditions  were  strictly  complied 
with  except  one,  which  required  the  payment  of  a  premium  on 
the  23d  of  April,  1861 ;  that  a  state  of  flagrant  war  existed  at 
the  time  when  that  premium  became  due;  that  the  plaintiff's 
husband  died  in  October,  1862;  and  that  due  notice  and  proof 
of  his  death  was  given  defendant  as  soon  as  the  war  ceased.  In 
all  of  the  counts  the  non-payment  of  the  premium  due  April  23d, 

1861,  and  April  23d,  1862,  is  admitted;  and  it  is  admitted  that 
by  the  terms  of  the  contract,  as  declared  upon,  it  was  expressly 
stipulated  that  it  should  become  null  and  void  by  the  non-pay- 
ment of  any  premium. 

The  first  count  avers  that  the  plaintiff  was  ready  and  willing 
to  pay  the  premium  due  23d  of  April,  1861  and  1862,  but  avers 
the  defendant  had  no  agent  to  receive  them,  and  so  plaintiff  did 
not  pay.  The  second  count  avers  that  the  plaintiff  was  ready 
and  willing  to  pay,  and  actually  tendered  the  premium  due 
April  23d,  1861,  to  one  John  M.  Johnson,  to  whom  the  prior 
premium  had  been  paid,  who  was  then  agent,  etc.,  who  refused 
to  receive  it,  and  that  no  tender  was  made  April  23d,  1862,  be- 
cause defendant  had  no  agent  to  receive  it.  The  third  count 
avers  that  plaintiff  was  ready  and  willing  to  pay,  but  did  not 
pay,  nor  tender  payment  of  premium  due  23d  of  April,  1861  or 

1862,  because  Johnson,  who  before  that  time  had  been  agent, 
by  his  acts  and  words  induced  plaintiff  to  believe  that  he  would 
not  receive  the  money  and  give  a  valid  receipt  therefor,  and  there 
was  no  other  agent  of  defendant  to  whom  plaintiff  could  legally 
pay.  Each  and  every  count  avers  that  war  was  flagrant  on  the 
23d  April,  1861,  and  continued  so  until  after  the  death  in  1862. 
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Wood  BovMiUy  E,  E,  BouldiUy  and  Elisha.  BarksdaUyfor  the 
plaintiff, 

W.  W.  Old,  and  Johnston,  Baviware  and  Williams,  for  the  de- 
fendant. 

HUGHES,  J. — The  case  is  before  the  court,  first,  on  a  motion 
to  remand  the  cause  to  the  Circuit  Court  of  Richmoud,  whence 
it  was  removed  into  this  j  and^ 

2d.  On  tlie  demurrer  of  defendants  to  the  declaration,  or 
rather,  to  the  second  and  third  counts  of  the  declaration,  plain- 
tiff's counsel  admitting  the  first  count  to  be  defective  in  view  of 
the  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  New  York  Life  Insurance  Company  v.  Statham  et  ah,,  3 
Otto,  24. 

1st.  As  to  the  motion  to  remand,  plaintiff's  counsel  cite  the 
recent  decision  of  the  Supreme  Court  of  Appeals  of  Virginia,  in 
The  CorUinental  Life  Insurance  v.  Kasey,  from  Roanoke  County, 
27  Grattan,  216.  In  that  case,  the  motion  to  remove  from  the 
State  to  the  United  States  court  was  made  after  a  final  trial,  and 
the  motion  was  properly  denied.  Such  is  not  the  case  here.  It 
is  not  pretended  that  the  removal  was  made  after  trial,  or  final 
hearing,  in  the  court  of  Richmond.  True,  the  Court  of  Appeals 
go  on  in  the  opinion  to  argue  and  express  the  conclusion  that 
a  foreign  company  which  complies  with  the  requirements  of  the 
laws  of  Virginia  imposed  upon  foreign  companies,  by  depositing 
with  her  treasurer  a  certain  amount  of  securities  in  guarantee  of 
their  policies,  keeping  an  agent  in  the  State  em{)owered  to  ac- 
knowledge service  of  processj  etc.,  etc.,  thereby  becomes  a  resi- 
dent company,  and  loses  its  right  as  a  non-resident  to  remove  a 
suit  to  the  United  States  court.  But  the  very  facts  of  having 
such  an  agent,  and  depositing  bonds  of  guarantee,  etc.,  etc.,8ach 
as  the  law  of  the  State  requires  of  *' foreign"  companies,  arc 
badges  and  demonstrations  of  non-residence ;  and  it  is  difficalt 
to  see  how  the  very  proofs  of  a  "foreign"  company's  non-resi- 
dence prescribed  and  accepted  as  such  by  law,  can  be  construed 
as  constituting  residence.  At  all  events,  the  United  States  courts 
could  not  delegate  to  a  State  court,  even  of  the  hi|;hest  resort 
and  authority,  as  in  this  case,  the  determination  of  such  ques- 
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tions  of  residence  and  citizenship  as  involve  the  right  of  suing 
in  the  United  States  courts;  and  a  decision  even  of  the  Supreme 
Court  of  Appeals  of  Virginia  on  this  subject  cannot  be  accepted 
as  binding  by  this  court.  The  motion  to  remove  is  therefore 
denied. 

2d.  As  to  the  demurrer  to  the  declaration ;  the  averments  of 
the  three  several  counts  of  the  declaration,  so  far  as  these  are 
material  to  the  questions  raised  by  the  demurrer,  are  substan- 
tially the  same,  though  varying  somewhat  in  detaiL  It  is  use- 
less to  particularize  the  distinction  between  these  averments ; 
because  they  all  alike  contain  the  common  averment  that  war 
between  the  United  States  and  the  confederate  States  existed, 
and  was  flagrant  on  the  23d  of  April,  1861,  and  continued  so 
after  the  23d  of  April,  1862.  The  fact  may  be,  that  the  war 
did  not  exist  in  a  legal  point  of  view  until  the  27th  of  April, 
1861  ;  but  we  are  concluded  by  the  averments  of  the  declaration 
and  each  count  of  it,  in  tliis  respect..  The  fact  is  asserted  by  the 
declaration,  and  conceded  by  the  demurrer,  that  flagrant  war 
existed  on  the  23d  of  April,  1861.  This  fact  being  assumed, 
there  was  not  only  a  non-payment  of  the  premium  on  that 
day,  but  such  non-payment  was  obligatory  in  consequence  of  the 
existence  of  war.  It  would  have  been  contrary  to  the  public 
duty  of  the  plaintiff  to  make  the  payment.  It  was  decided  by 
the  Supreme  Court  of  the  United  States  in  the  case  of  Neio  York 
Life  Imiirance  Co.  v.  StcUham  et  als,,  that  where  the  non-pay- 
ment of  a  premium  is  caused  by  the  intervention  of  war  making 
it  unlawful  for  the  plaintiff  and  defendant  to  hold  intercourse 
with  each  other,  the  defendant  may  take  advantage  of  the  non- 
payment so  occasioned,  and  insist  upon  it  as  a  forfeiture  of  the 
policy  of  insurance,  where  the  policy  made  any  non-payment  the 
condition  of  forfeiture.  That  decision  carries  two  propositions, 
viz. :  first,  that  where  non-payment  of  a  premium  is  made  by 
the  policy  a  condition  of  forfeiture,  that  provision  is  binding, 
and  the  company  may  insist  upon  the  forfeiture ;  and  second, 
that  when  the  non-payment  occurs  during  flagrant  war,  making 
all  intercourse  between  plaintiff  and  defendant  unlawful,  the 
non-payment  is  absolute;  and,  whether  it  would  be  excusable 
or  not  if  happening  under  other  circumstances,  must  be  treated 
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a»  a  fixed  fact,  consequent  npon  the  existence  of  war,  of  which 
the  defendant  may  take  advantage. 

luasrauch,  therefore,  as  the  declaration  in  each  count  admits 
the  non-payment  of  the  premium  due  on  23d  of  April,  1861, 
and  on  23d  April,  1862,  and  alleges  the  existence  of  war  on 
both  these  dates,  which  is  equivalent  t4)  alleging  the  illegality 
and  nullity  of  the  payments  even  if  they  were  made,  the  de- 
murrer must  be  sustained  as  against  each  of  the  three  several 
counts. 

But  inasmuch  as  the  Supreme  Court,  in  its  decisimi  which 
has  been  cited,  held  that  the  assured  was  entitled  to  the  equit- 
able value  of  the  policy  arising  frinn  the  premiums  which  were 
actually  paid,  the  order  of  the  court  sustaining  the  demurrer 
shall  be  without  prejudice  to  the  right  of  the  plaintiff  to  file  an 
amended  declaration,  claiming  the  equitable  value  of  the  policy 
arising  from  the  premium&  pistid  on  the  23d  April,  in  1859  and 
1860. 

I  will  also  liear  after  notice  a  motion  for  leave  to-  amend  the 
second  count  of  the  declaration  by  striking  out  tl>e  averment  of 
the  existence  of  war  on  the  23d  April,  1861. 


United  States  CircuU  Court,  Eastern  Distrid  of  Virginia. 
Vekable  &  Son  v.  George  S.  Richards. 

Suits  against  revenue  oflScers  of  the  United  States,  on  account  of  acts  done 
under  color  of  their  offices,  may  be  removed  from  State  courts  into  the 
courts  of  the  United  States. 

Section  10  of  the  act  of  Congress,  approved  March  3d,  1875,  chap.  1S7, 
which  repeals  all  acts  in  conflict  with  its  provisions,  does  not  repeal 
Section  643  of  the  Revised  Statutes  of  the  United  States  providing;  for 
the  removal  of  suits  from  the  State  to  the  National  courts  in  certain 
cases. 

The  term  granulated  tobacco,  used  in  the  second  paragraph  of  Section  8368 
of  the  Revised  Statutes,  is  not  synonymous  with  wuff^  but  is  intended 
to-  refer  only  to  chewing  and  smoking  tobacco. 
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Snuff  is  liable,  under  the  acts  of  July  20th,  1868,  June  6th,  1872,  nnd  March 
8d,  1875,  to  a  tax  of  thirty-two  cents  a  pound. 

Action  of  assumpsit. 

This  action  was  brought  in  the  Circuit  Court  of  the  cjity  of 
Petersburg.  The  defendant  l)eing  a  collector  of  internal  revenue 
of  the  United  States,  and  the  suit  being  for  taxes  collected  by 
him  from  the  plaintiffs  as  snuff  manufacturers^  he  filed  his  peti- 
tion in  this  court  for  a  writ  of  certiorari  for  the  removal  of  the 
cause  out  of  the  State  court.  His  petition  was  resisted  by  the 
plaintiff  on  the  ground  set  forth  by  the  Circuit  Judge  (Bond),  in 
the  following  decision,  who  overruled  their  objection  and  granted 
the  writ.  The  petition  for  removal  was  heard  and  granted  on 
the  2d  June,  1876. 

L.  L.  Lewis,  United  States  Attorney,  Jor  the  petitioner. 
i2.  G,  Pegram  and  W.  P.  BurweUfor  the  plaintiffs. 

BOND,  J. — Richards,  the  defendant  in  this  action,  was  col- 
lector of  internal  revenue  in  the  district  where  plaintiffs  carried 
on  business  as  manufacturers  of  snuff,  and  required  of  the  plain^ 
tiffs  the  payment  of  a  tax  on  the  snuff  manufactured  by  themy 
which  the  plaintiffs  alleged  was  in  excess  of  the  tax  legally  de^ 
mandabie  to  the  amount  of  five  thousand  and  sixty  dollars. 

The  plaintiils  appealed  to  the  Commissioner  of  Internal  Rev- 
enue for  a  reduction  of  the  tax,  as  required  by  law,  and  asked  that 
the  excess  might  be  returned  to  thetn,  which  the  commissioner 
refused  to  do. 

The  plaintiffs  brought  suit  in  the  Circuit  Court  of  the  State* 
for  the  city  of  Petersburg  to  recover  the  sum  of  $5060.96  so  paid 
in  excess  of  taxes,  and  the  collector  filed  his  petition  in  this  court,, 
under  the  act  of  1866,  Revised  Statutes,  643,  for  a  writ  of  cer^ 
tiorari  to  remove  the  cause  from  the  State  court  into  the  Circuit 
Court  of  the  United  States. 

This  application  is  resisted  on  the  part  of  the  plaintiffs  on  the 
gi'ound  that  the  act  of  1875,  relating  to  the  jurisdiction  of  the 
circuit  courts  of  the  United  States,  and  to  the  removal  of  causes 
from  tlie  State  courts  thereto,,  repealed  the  act  of  1866  relating 
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to  the  same  subject,  and  that  as  the  defendant  has  not  complied 
with  the  provisions  of  the  act  of  1875,  chap.  137,  his  petition  for 
a  writ  o{  certiorari  ought  to  be  disallowed. 

The  sole  question,  therefore,  which  the  court  is  called  upon  to 
decide  is,  whether  the  10th  section  of  the  act  of  1875,  chap.  137, 
which  repeals  all  acts  and  parts  of  acts  in  conflict  with  its  pro- 
visions, repeals  the  act  of  1866,  chap.  184,  now  contained  in  the 
Revised  Statutes,  sec.  643. 

The  act  of  1875,  by  its  second  section,  provides  that  all  suits 
which  arise  under  the  laws  of  the  United  States  shall  be  removed 
in  the  manner  provided  in  that  statute. 

The  act  of  1866  (sec.  643  of  the  Revised  Statutes)  provides 
that,  ^  when  any  civil  suit  or  criminal  prasecution  is  commenced 
in  any  oourt  of  a  State  against  any  officer  appointed  under  or 
acting  by  authority  of  any  revenue  law  of  the  United  States  on 
account  of  any  act  done  under  color  of  his  office,  or  of  any  such 
law,"  the  proceedings  for  removal  shall  be  such  as  it  prescribes. 

So  that  it  appears  that  to  remove  a  case,  under  the  provisions 
of  the  act  of  1876,  it  is  necessary  only  that.it  arise  under  a  law 
of  the  United  States,  whereas,  to  remove  it  under  the  act  of  1866, 
it  is  not  only  necessary  that  the  suit  should  arise  under  a  law  of 
the  United  States,  but  that  it  should  be  brought  against  an  offi- 
cer of  the  Unit^  States,  or  some  one  acting  under  his  authority. 

The  act  of  1866  related  to  civil  suits  and  to  erimincU  prasf&k- 
turns  brought  against  the  officers  of  the  United  States.  The  act 
of  1875  relates  to  civil  causes  only.  So  that,  in  one  respect,  it  is 
manifest  it  was  not  intend^  to  repeal,  and  does  not  repeal,  the 
former  act. 

Again,  under  the  act  of  1866  all  suits,  without  respect  to  the 
amount  involved,  may  be  removed,  whereas,  under  the  act  of 
1875,  the  matter  in  dispute  must  be  of  the  value  of  $500,  exclu- 
sive of  costs,  so  that  it  was  not  intended  to  repeal  so  mudi  of  the 
act  of  1866  as  allowed  the  removal  of  suits,  when  a  revenue  offi- 
cer was  concerned,  which  involved  a  less  amount  than  $500,  be- 
cause that  provision  is  not  in  conflict  with  the  act  of  1875,  allow- 
ing the  removal  of  causes  involving  $500  or  upwards. 

Again,  by  the  act  of  1866  the  cause  may  be  removed  before 
trial  or  final  hearing,  while,  under  the  act  of  1875,  it  must  be 
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removed  before  tlie  term  at  which  it  could  first  be  tried,  and 
under  the  one  act  a  bond  must  be  filed,  while  the  other  requires 
Done,  the  removal  being  had  upon  the  filing  of  a  petition  to  that 
effect  merely. 

It  seems  to  us  that  the  act  of  1875  was  not  passed  to  restrict, 
but  to  enlarge,  the  jurisdiction  of  the  United  States  court. 

In  this  suit  the  United  States  are  the  real  defendants,  and, 
wbile  in  other  cases  for  the  safety  of  litigants  it  may  be  necessary 
to  require  a  liond  to  be  given  to  abide  the  result  of  suit,  when  a 
revenue  oflScer  is  sued,  for  whom  the  United  States  in  his  official 
capacity  have  made  themselves  resi)onsible,  such  a  requirement 
is  unnecessary,  and,  when  so  many  officers  of  the  government 
are  to  be  consulted  in  respect  to  the  merits  of  a  case,  and  the 
propriety  and  ground  of  defence,  it  is  not  unreasonable  that  a 
longer  delay  in  the  determination  of  the  question  of  removal 
should  be  given,  than  in  cases  between  individual  citizens  who 
have  complete  control  over  their  own  suits. 

A  general  clause  repealing  all  laws  in  conflict  with  a  previous 
statute  cannot  be  held  to  do  so  by  implication.  The  former 
statute  must  be  plainly  in  conflict  with  the  repealing  statute  be- 
fore it  can  be  held  to  be  repealed.  We  do  not  think  the  act  of 
1866,  Revised  Statutes,  Section  643,  is  in  conflict  with  the  act 
of  March,  1875,  chap.  137,  and  the  jurisdiction  of  this  court  over 
this  suit  will  be  maintained. 

On  the  5th  of  September,  1876,  the  case  was  heard  on  its  merits. 

The  plaintifls  declared  for  two  items  of  money  claimed  by  them 
to  have  been  collected  by  the  defendant,  as  taxes  upon  snuff,  in 
excess  of  the  taxes  allowed  by  law.  One  of  these  was  the  item 
of  $4731.84,  collected  between  July,  1872,  and  March,  1875,  on 
39,432  pounds,  at  the  rate  of  32  cents  a  pound,  whereas  the  right- 
ful tax  was  alleged  to  have  been  only  20  cents.  The  other  item 
was  for  a  similar  excess  of  taxation  assessed  between  March, 
1876,  and  June,  1875,  on  4226|  pounds  of  snuff,  at  32  cents  a 
pound,  instead  of  24  cents,  alleged  to  be  the  lawful  tax,  the  ex- 
cess being  8  cents  a  pound,  or  $338.12.  The  two  items  make 
the  aggregate  sum  of  $5069.96. 

By  stipulation  between  the  parties,  the  questions  of  fact  as  well 
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as  of  law  were  submitted  to  the  court  for  decision,  the  court  being 
held  at  this  time  by  the  district  judge. 

HUGHES,  J.— Before  the  law  of  June,  1872,  snuff  and  chew- 
ing tobacco  were  both  taxed  at  the  rate  of  32  cents  a  pound.  The 
law  of  1872  taxed  snuff  32  cents,  and  granulated  tobacco  only  20 
cents.  The  plainti3s  insist  that  snuff  and  granulated  tobacco 
are  the  same  thing,  and,  as  they  were  required  by  the  collector 
(the  defendant)  to  pay  32  cents,  or  12  cents  more  than  they 
say  the  law  exacted  before  March,  1875,  they  sue  for  the  differ- 
ence. By  the  act  of  March  3d,  1875,  the  tax  on  "granulated" 
tobacco  was  raised  to  24  cents  a  pound.  After  that  the  plain- 
tiffs still  paid  32  cents  on  their  snuff  (which  they  insist  was 
granulated  tobacco),  or  8  cents  more  than  they  say  the  law  al- 
lowed, and  they  sue  for  the  difference. 

The  question  is,  and  it  is  the  only  question  in  the  case,  what 
did  Congress  mean  by  "  granulated  "  tobacco  ? 

The  first  two  paragraphs  of  section  61  of  chapter  186  of  the 
acts  of  the  Fortieth  Congress,  approved  July  20th,  1868  (Statutes 
at  Large,  volume  15,  p.  153),  provide  as  follows: 

"  On  snuff,  manufactured  of  tobacco  or  any  substitute  for  tobacco, 
ground,  dry,  damp,  pickled,  scented,  or  otherwise,  of  all  descriptiocs, 
when  prepared  for  use,  a  tax  of  thirty-two  cents  per  pound.  And 
snuff  flour,  when  sold  or  removed  for  use  or  consumption,  shall  be 
taxed  as  snuff,  and  shall  be  put  up  in  packages  and  stamped  in  the 
same  manner  as  snuff." 

"  On  all  chewing  tobacco,  fine-cut,  plug,  or  twist ;  on  all  tobacco 
twisted  by  hand,  or  reduced  from  leaf  into  a  condition  to  be  cod- 
sumed,  or  otherwise  prepared,  without  the  use  of  any  machine  or  in- 
strument, and  without  being  pressed  or  sweetened ;  and  on  all  other 
kinds  of  manufactured  tobacco,  not  herein  otherwise  provided  for,  a 
tax  of  thirty-two  cents  per  pound." 

The  Forty-second  Congress  passed  a  law  (approved  June  6th, 
1872)  amending  that  of  the  Fortieth  Congress,  but  not  afiecting 
the  clauses  just  quoted.  Section  31  of  the  latter  law  (Statutesat 
Large,  vol.  17,  p.  250,  at  top),  provided  that  section  61  (of  the 
former  act)  be  amended  by  striking  out  all  after  the  second  par- 
agraph, and  inserting  in  lieu  of  what  was  stricken  oat,  the  fol- 
lowing words : 
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**On  all  chewing  and  smoking  tobacco,  fine-cut,  cavendish,  plug, 
or  twist,  cut  or  granulated,  of  every  description;  on  tobacco  twisted 
by  band  or  reduced  into  a  condition  to  be  consumed,  or  in  any  man- 
ner other  than  the  ordinary  mode  of  drying  and  curing,  prepared  for 
sale  or  consumption,  even  if  prepared  without  the  use  of  any  ma- 
chine or  instrument,  and  without  being  pressed  or  sweetened;  and  on 
all  fine  cut  shorts  and  refuse  scraps,  clippings,  cuttings,  and  sweep- 
ings of  tobacco,  a  tax  of  twenty  cents  per  pound." 

The  law  stood  in  this  condition  up  to  the  time  of  the  adoption 
of  the  Revised  Statutes,  June  22d,  1874,  when  the  first  of  the  two 
paragraphs  given  from  the  act  of  1868  and  the  paragraph  given 
from  the  act  of  1872  were  adopted,  as  containing  the  whole  law 
of  the  subject;  the  second  of  the  two  paragraphs  from  the  law  of 
1868  having  been  omitted  from  the  compilation  of  1874.  It 
will  be  seen  that  the  act  o£  1868  in  the  paragraphs  given  classi- 
fied the  tobacco  which  it  referred  to  into  two  distinct  divisions, 
calling  one  of  them  snuff  And  the  other  chevying  tobacco. 

Snuff  of  every  kind,  whether  ground,  dry,  or  damp,  pickled, 
scented,  or  not  scented,  of  all  descriptions,  and  snuff-flour  were 
taxed  thirty-two  cents. 

And  chewing  tobacco,  whether  fine-cut,  plug,  or  twist,  or  re- 
duced from  leaf  into  a  condition  to  be  consumed,  or  otherwise 
prepared,  was  taxed  thirty-two  cents. 

The  act  of  1872  adopted  these  two  paragraphs  of  the  act  of 
1868  in  terms;  and  by  doing  so,  adopted  also  of  course  their 
classification,  into  snuff  on  one  hand,  and  chevying  tobacco  on  the 
other.  But  it  enlarged  the  second  class  so  &s  also  to  include 
smoking  tobacco  of  every  species.  So  that  the  law  as  it  stood 
.  afler  June,  1872,  taxed  snuff  in  all  its  varieties  in  one  class  of 
taxable  things,  and  chewing  and  smoking  tobacco  in  all  their 
forms,  as  another  class.  Under  the  head  of  snuff  the  law  of  1872 
mentions  its  different  varieties,  and  adds  to  them  snuff-flour. 
Under  the  head  of  chewing  and  smoking  tobaxsco,  the  law  of  1872 
(and  the  Revised  Statutes  of  1874  adopts  its  language)  mentions 
as  the  sorts  of  tobacco  intended  to  be  embraced  in  the  classification, 
fine-cut,  cavendish,  plug,  twist,  cut  or  granulated,  every  description 
of  these;  also  tobacco  twisted  by  hand,  fine-cut  shorts,  refuse  and 
scraps,  clippings,  cuttings,  and  sweepings.  In  this  enu meration  it 
virtually  defines  granulated  tobacco  to  be  one  class  of  cut  tobacco. 
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It  seeras  to  be  plain,  therefore,  that  the  law  of  1872  notODly 
so  claAsified  and  defined  snuff,  by  the  language  used,  as  to  forbid 
its  being  confounded  with  any  of  the  terms  which  it  used  in 
enumerating  the  different  sorts  of  chewing  and  smoking  tobacco, 
but  as  if  to  make  assurance  doubly  sure,  it  defined  cut  tobacco 
gi^anvlaied ;  thus,  by  identifying  granulated  with  cut  tobacco, 
forbidding  its  being  confounded  with  muff. 

When  the  oral  evidence  is  taken  in  the  trial  of  the  cause,  it  is 
proved  that  granulated  tobacco  is  a  term  not  used  by  the  trade. 
The  witnesses  examined  were  each  asked  what  the  law  meant 
by  granulated  tobacco;  and  each  one,  while  asserting  that  the 
term  was  unknown  in  the  tobacco  business,  was  unable  to  do  more 
than  give  his  own  conjecture  of  what  the  statutory  term  meant, 
the  witnesses  seeming  to  differ  widely,  with  each  other.  None  of 
them,  however,  spoke  in  such  a  way  about  snuff.  There  is  no 
doubt  what  the  statute  means  by  snuff.  Practically  speaking, 
granulated  tobacco  has  no  existence  in  actual  business,  while 
snuff  has.  There  is  no  identity  between  the  two  articles  in  practi- 
cal business,  and  there  can,  therefore,  be  no  repugnance  between 
a  clause  of  the  law  speaking  of  one  of  them  and  a  clause  speak- 
ing of  the  other. 

In  construing  the  acts  of  Congress  which  employ  the  term 
granulated  tobacco,  we  must  interpret  it  according  to  the  context. 
So  interpreting  it,  granulated  tabacoo  must  be  classed  as  a  spe- 
cies of  chewing  or  smoking  tobacco,  and  held  to  be  synonymous 
with  cut  tobacco  and  not  synonymous  to  snuff. 

Judgment  must  go  for  the  defendant. 


United  States  Circuit  Court,  Distinct  of  Maryland,  at  BttUmore. 
Gale  &  Ax  v.  P.  G.  Sauerwein,  Collectob. 

Plaintiffs  had  their  tohacco  factory  on  Barre  Street,  Baltimore,  and  their 
store  and  warehouse  on  Camden  Street.  On  the  1st  July,  1864,  tMj 
had  on  hand  in  Camden  Street  a  large  quantity  of  tobacco  removed  from 
Barre  Street,  on  which  duties  had  been  paid  before  1st  July,  1864, « 
required  by  the  act  of  Ist  July,  1862.     After  the  later  act  imposing 
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higher  duties  went  into  eflVct,  the  United  States  collector  of  national 
revenue  (the  defendant)  demanded  and  received  from  them,  under 
protest,  the  increased  duties. 

Heldy  in  an  action  to  recover  them  back,  that  the  increased  duties  could 
he  recoverf  d  back,  in  view  of  the  provisions  of  section  173  of  the  act  of 
July  1st,  1864. 

The  facts  of  the  case  are  stated  by  the  judge : 

GILES,  J. — This  action  has  been  brought  by  the  plaintiffs  (who 
are  tobacco  manufacturers  in  this  city)  to  recover  back  from  the 
defendant  the  amount  of  certain  duties  on  manufactured  tobacco, 
paid  by  them  under  protest  to  defendant  as  collector  of  internal 
revenue  for  this  district.  The  amount  sought  to  be  recovered 
in  this  action  is  the  sum  which  plaintiffs  were  compelled  to  pay 
on  the  stock  they  had  on  hand  on  1st  July,  1864,  which,  when 
added  to  the  sums  they  had  paid  on  said  stock  before  the  last  act 
went  into  operation,  would  make  a  sum  equal  to  the  increased 
duty  imposed  by  said  act.  The  case  has  been  submitted  to  the 
court  upon  a  case  stated,  which  shows  the  following  facts :  That 
the  plaintiffs  have  their  factory  on  Barre  Street,  and  their  store 
and  warehouse  on  Camden  Street,  in  this  city,  to  which  they 
removed  their  manufactured  tobacco  for  sale;  that  prior  to  1st 
July,  1864,  they  made  returns  to  the  assessor  of  this  district,  of 
all  the  tobacco  manufactured  by  them  at  the  said  factory,  which 
was  sold  or  removed  for  consumption  or  sale  to  their  store,  accord- 
ing to  the  form  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue; and  they  punctually  and  regularly  paid  upon  the  tobacco 
so  returned  the  duties  imposed  by  the  act  of  Congress  passed 
July  1st,  1862.  That  on  the  1st  day  of  July,  1864,  the  plain- 
tifis  had  in  their  store  on  Camden  Street  a  large  quantity  of  man- 
ufactured tobacco  (removed  from  their  factory  on  Barre  Street) 
for  sale,  on  which  the  duties  had  been  regularly  paid  before  the 
Ist  day  of  July,  1864,  to  the  defendant,  as  collector  of  the  in- 
ternal revenue  for  this  district.  That  after  the  last  act  (which 
imposed  higher  duties)  went  into  operation,  the  defendant  re- 
quired the  plaintiffs  to  render  to  him  an  account  of  all  their  man- 
u&ctured  tobacco  then  on  hand  and  unsold,  and  they  were  com- 
pelled to  pay  the  increased  duty  on  the  same  by  paying  a  sum 
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which,  added  to  the  duty  paid  by  them  on  said  goods  before, 
made  the  sum  equal  to  the  duty  imposed  by  said  last-mentioned 
act.  The  facts  of  the  case  are  stated  at  length  in  the  "cewe 
statedy"  but  I  have  thus  briefly  given  sufficient  to  show  the  ques- 
tion which  is  submitted  for  my  adjudication.  The  case  has  lieen 
ably  argued  by  the  learned  counsel  engaged  in  it,  and  is  one  not 
free  from  difficulty.  The  objection  that  has  been  raised  to  the 
plaintiff's  right  to  recover  in  this  case  is,  that  the  duties  paid  by 
them  on  the  manufactured  tobacco  remaining  in  their  store  for 
sale  on  the  1st  July,  1864,  and  which  duties  were  paid  from  time 
to  time  as  the  said  manufactured  tobacco  was  removed  from  the 
manufactory  of  plaintiffs  to  their  store  for  sale,  were  not  due  and 
demandable  when  paid ;  that  no  duty  was  imposed  on  it  by  the 
act  of  1862  until  it  was  manufactured  and  BoUly  or  removed  for 
consumption  or  delivered  to  others  than  agents  of  the  manufao 
turers ;  and  that  the  payments  therefore  made  by  plaintiffs  are  to 
be  considered  as  voluntary  payments,  and  not  the  payment  of 
duties  required  by  the  act  of  1862. 

This  is  undoubtedly  the  provision  of  the  law  of  1862  in  refer- 
ence to  the  tax  on  tobacco  and  other  manufactures,  in  this  re- 
spect differing  from  the  provisions  of  the  same  law  in  relation  to 
the  tax  on  distilled  spirits,  which  was  required  to  be  paid  on  the 
number  of  gallons  distilled  and  Hold  or  remaned  Jot  consumption  or 
sale.  But  in  the  view  I  take  of  this  case,  it  does  not  depend  upon 
the  provisions  of  the  act  of  1862,  but  on  the  construction  which 
may  be  given  to  the  proviso  in  the  173d  section  of  the  act  of 
1864.  It  does  not  depend  upon  the  question  "  whether  the  da- 
ties  when  paid  were  legally  due  and  demandable,"  but  whether 
they  were  oMually  paid  l)efore  the  1st  of  July,  1864,  as  I  shall 
endeavor  to  show.  Now  the  general  scope  and  intent  of  the  ad 
of  1864  is  to  tax  only  future  manufactures  and  productions.  Its 
general  provisions  and  penalties  only  apply  to  future  acts.  The 
will  appear  by  reference  to  the  various  sections  requiring  licenses, 
the  sections  imposing  duties  on  distilled  spirits,  and  the  sections 
imposing  duties  on  other  manufactures  and  productions. 

Now  such  being  the  general  provisions  of  the  law,  if  the  pro- 
vision in  the  173d  section  had  been  omitted  there  could  have 
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been  no  duty  collected  from  manufactured  goods  in  the  posses- 
sion of  the  manufacturer  on  the  1st  of  July,  1864,  in  any  case. 
Now  in  reference  to  tobacco,  this  is  clear  from  the  90th  section  of 
the  act,  which  requires  every  one  engaged  in  the  manufacture  of 
tobacco  to  render  a  true  statement  of  all  his  stock  on  hand  on  the 
1st  July,  1864;  and  then  provides  that  every  such  person  shall 
keep  in  a  book  an  account  of  all  the  articles  thereafter  purchased 
by  himy  the  quantity  of  tobacco y  snuff,  etc.,  sold,  consumed,  or  re- 
moved for  consumption  or  sale  from  the  place  of  manufacture  ;  and 
shall  in  every  week  furnish  the  assistant  assessor  of  the  district 
a  true  and  accurate  copy  of  the  entries  in  said  book  during  the 
preceding  week;  upon  which  an  assessment  of  the  duties  due  by 
said  person  shall  be  made  and  transmitted  to  the  collector  of  the 
district,  to  whom  the  duties  shall  be  paid  within  five  days.     And 
the  same  is  equally  clear  with  reference  to  distilled  spirits.     For 
by  the  first  paragragh  of  the  55th  section  the  duty  is  to  be  levied 
and  collected  on  all  spirits  that  may  be  distilled  and  sold,  or  dis- 
tilled and  removed  for  consumption  or  sale,  on  or  after  the  1st 
of  July,  1864.     And  if  the  second  paragraph  had  not  been  added 
to  said  section  the  duty  would  have  been  imposed  only  on  spirits 
distilled  since  1st  July,  1864.     That  part  of  the  section  is  as  fol- 
lows: "And  all  spirits  which  may  be  in  the  possession  of  the  dis- 
tiller or  in  public  store  or  bonded  warehouse  on  the  1st  day  of 
July,  1864,  no  duty  having  been  paid  thereon,  shall  be  held  and 
treated  as  distilled  on  the  1st  day  of  July,  1864,  and  so  liable  to 
the  increased  duty."     This  is  the  same  in  effect  in  reference  to 
spirits  as  the  proviso  in  the  173d  section  in  reference  to  other 
manufactures,  and  I  shall  not  further  notice  it.     Now  the  pro- 
viso in  said  section  is  in  the  following  words:  ^^  And  provided  fur- 
ther ^  That  all  manufactures  and  productions  on  which  a  duty  was 
imposed  by  either  of  the  acts  repealed  by  this  act,  which  shall  be 
in  possession  of  the  manufacturer  or  producer,  or  of  his  agent  or 
agents,  on  the  day  when  this  act  takes  effect,  the  duty  imposed 
by  any  such  former  act  not  having  been  paid,  shall  be  held  and 
deemed  to  have  been  manufactured  or  produced  after  said  date," 
and  so  liable  to  the  increased  duty. 

Now,  they  become  liable  on  two  conditions,  both  of  which  must 
concur :  They  must  be  in  the  possession  of  the  manufacturer  or 
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his  agent  on  the  Ist  of  July,  1864,  and  no  duty  paid  on  them. 
Now,  if  any  other  construction  is  given  to  this  proviso,  and  the 
similar  one  in  section  55,  you  nullify  one  of  the  very  conditions 
which  Congress  has  said  must  exist  before  the  manufactareis 
liable  to  the  duty  prescribed  by  the  law  of  1864;  for  the  duties 
on  spirits  in  a  bonded  warehouae.y  and  the  duties  on  goods  in  the 
possession  of  the  manufacturer,  held  by  him  for  sale,  wore  not  then 
due  and  demandable,  although,  in  the  case  of  specific  duties- 
such  as  the  duties  on  tobacco  and  spirits — the  inspection  and  re- 
turn had  already  given  the  data  for  calculating  the  duties.  If 
you  adopt  the  idea  suggested  in  the  argument,  that  there  was  no 
duty  imposed  on  these  manufactures  in  their  condition  on  the  1st 
July,  1864,  you  strike  down  the  whole  of  the  proviso,  for  it  in- 
cludes only  manufactures  and  productions  on  which  duties  v-ere 
imposed  by  the  previous  acts,  and  the  result  is  the  t^rae.  I  am 
grati^ed  to  learn  that  in  the  view  I  have  thus  taken  of  thisqa@- 
tion  I  am  sustained  by  Judges  Greer  and  Cadwallader,  in  the 
adjoining  circuit.  For  although  their  decisions  were  made  in 
cases  involving  the  claim  to  impose  the  increased  duty  on  spirits 
in  the  possession  of  the  manufacturer  or  in  a  bonded  warehouse 
on  the  1st  of  July,  the  old  or  former  duty  having  been  paid,  a 
careful  perusal  of  these  laws  will  show  that  in  this  particuUr 
there  is  no  difference  l>etween  those  cases  and  the  present  one. 
The  judgment  will,  therefore,  be  entered  for  the  plaintiffs  for  the 
sum  of  $4870.28,  with  costs. 

William  F,  Frick,  Esq.,  for  the  plaintiffs. 

William  Ptnce,  Esq.,  DistiHct  Attorney,  and  N.  J.  Thayer,  £i}., 
Assistant,  for  (he  defendant. 
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United  Staiea  District  Court  of  Maryland^  Aprily  1877. 

State  op  Maryland,  use  op  Anna  Murtaugh,  a  Citizen 
OP  Virginia,  v.  The  Baltimore  and  Potomac  Rail- 
road Company. 

Responsibility  of  employer  for  injury  to  employ^.     Construction  of  statute 
for  wrongfully  caused  death. 

By  statute  of  Maryland,  similar  to  Lord  Campbell's  Act,  an 
action  is  given  in  the  name  of  the  State,  for  the  use  of  the  per- 
son  entitled  to  damages,  whenever  death  shall  be  caused  by 
wrongful  act,  n^lect,  or  default,  and  the  act,  neglect,  or  default 
is  such  as  would,  if  death  had  not  occurred,  have  entitled  the 
person  injured  to  damages.  Such  action  to  be  for  the  benefit  of 
the  wife,  husband,  parent,  or  child,  of  the  person  whose  death 
shall  have  been  so  caused. 

The  equitable  plaintiff  brought  this  action  for  damages  for  the 
killing  of  her  son,  an  unmarried  man,  twenty-one  years  of  age, 
by  a  collision  of  an  express  train  of  defendant,  on  which  de- 
ceased was  fireman,  with  a  construction  train,  caused  by  a  switch 
being  negligently  lefl  open  at  the  junction  of  the  main  track 
with  a  siding  on  which  the  construction  train  was  standing. 

The  proof  was  that  the  express  train  was  proceeding  towards 
Washington,  at  its  usual  speed  of  thirty  miles  an  hour,  and  the 
construction  train  which  had  been  on  the  main  track  was  moved 
off  to  and  on  the  siding  in  order  to  allow  the  express  to  pass. 
By  n^ligence  of  the  hand  in  charge  of  the  construction  train, 
the  switch,  having  been  opened  to  allow  it  to  pass  on  the  siding, 
was  not  closed  afterwards.  That  as  the  express  train  was  ap- 
proaching the  siding,  and  nearing  the  Washington  turnpike 
road,  which  the  main  track  there  crossed,  the  engineer  saw  the 
construction  train  on  the  siding,  and  at  the  moment  of  perceiv- 
ing it  his  attention  was  necessarily  directed  to  a  wagon  on  the 
turnpike  which  was  approaching  very  near  the  track,  and  as  the 
train  got  close  to  the  road,  the  top  of  this  wagon  hid  from  the 
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view  of  the  engineer  the  switch  target  until  it  was  too  late  to 
stop,  and  the  train  ran  in  on  the  siding  crashing  into  the  constroo- 
tion  train,  and  among  other  damage  kilUng  the  plaintiff's  son. 
That,  but  for  this  wagon,  the  engineer  would  have  seen  in  time 
that  the  red  side  of  the  target  was  toward  him,  and  could  have 
stopped  in  time.  That  the  place  where  the  track  crossed  the 
turnpike  was  about  seven  miles  from  Baltimore.  That  the  road 
was  much  travelled  by  market-people,  and  that  the  engineers  of 
trains  approaching  it  were  compelled  to  look  out  for  vehicles. 

It  was  also  proved  that  the  deceased  had  materially  contrib- 
uted to  the  support  of  his  mother. 

It  was  contended  for  plaintiff  that  there  was  negligence  on 
the  part  of  the  general  management  of  the  company  in  not  pro- 
viding proper  precautions  at  the  point  of  turripike  erossing,  and 
at  the  station  where  the  switch  was,  and  that  if  thfse  had  been 
provided  the  collision,  though  caused  by  the  negligence  of  the 
hands  of  the  construction  train,  would  have  been  prevented. 

The  defendant  denied  this,  and  also  contended  that  if  such 
negligence  was  proved,  yet  as  the  deceased  had  as  fireman  passed 
daily  over  the  road  where  this  alleged  lack  of  proper  care  in 
providing  for  safety  by  the  general  management  existed,  he  must 
be  taken  to  have  known  the  risk  and  incurred  it  as  part  of  his 
service,  and  that  as  there  was  no  proof  he  had  complained  of 
any  such  risk  no  recovery  could  be  had. 

All  the  cases  on  the  subject  were  referred  to  by  counsel,  and 
defendant  specially  relied  on  the  Maryland  decisions. 

GILES,  J. — The  judge  in  instructing  the  jury  said  he  ap- 
proved the  decision  in  20  Md.,  220,  but  was  not  disposed  fully 
to  approve  the  subsequent  decisions  of  that  court  to  the  extent  to 
which  they  seemed  to  go  on  the  point.  That  he  was  dis{)0sed  to 
limit  this  to  cases  where  the  employ^  injured  was  managing 
machinery  the  defects  of  which  he  knew,  or  where  the  damage 
caused  by  negligence  of  the  employer  or  his  general  agent,  was 
in  some  particular  in  reference  to  which  the  employ6  was  charge- 
able with  the  duty  of  operating  and  reporting  to  the  employer  if 
any  danger  existed,  but  he  would  not  carry  the  principle  so  far 
as  to  affect  with  such  responsibility  any^  employe   injured  by 
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negligence  of  the  general  management  of  a  railroad,  in  some 
matter  under  the  scope  of  the  general  management,  and  which 
they  alone  controlled  and  determined.  On  the  point  raised  that 
as  the  son  of  plaintiff  was  over  twenty-one  no  recovery  could  be 
had,  the  court  decided  that  the  true  meaning  of  the  statute 
was  to  give  an  action  where  an  actual  pecuniary  damage  had  re- 
sulted by  the  death  of  the  child,  no  matter  what  his  age. 

The  court  then  gave  the  following  written  instructions  to  the 
jury: 

Ist.  If  the  jury  shall  find  from  the  evidence  in  this  case,  that 
when  Patrick  Murtaugh  was  killed  by  the  collision  between  a  pas- 
senger train  and  a  gravel  train  on  defendant's  road,  he  was  a  fire* 
man  in  the  employment  of  defendant,  and  that  this  collision  was 
caused  by  the  neglect  of  the  conductor,  engineer,  and  flagman  of 
the  gravel  train  to  close  the  switch,  after  they  had  backed  said 
train  on  the  siding  to  enable  the  passenger  train  to  pass,  then  the 
plaintiff  Ls  not  entitled  to  recover  against  the  defendant  for  such 
injury,  unless  she  should  satisfy  the  jury  that  the  defendant  had 
not  used  ordinary  and  reasonable  care  in  the  selection  of  officers 
in  charge  of  said  train,  and  as  she  has  offered  no  evidence  on 
this  point,  she  cannot  recover  in  this  case  unless  she  recover  un- 
der the  second  instruction  of  the  court. 

2d.  If  the  jury  shall  find  from  the  evidence  that  the  siding  on 
which  the  gravel  train  had  backed  is  quite  near  the  Washington 
turnpike  road,  that  said  road  is  much  used  by  market-people 
with  their  wagons,  and  which  is  here  crossed  by  defendant's 
road,  and  which  requires  the  engineer  of  a  passenger  train  as  he 
approaches  the  said  turnpike  to  give  his  attention  to  vehicles 
coming  along  the  same,  and  that  but  for  this  necessity  the  engineer 
of  the  defendant's  passenger  train,  going  south,  would  have  seen. 
on  this  occasion  the  signal  that  the  switch  was  open,  and  would 
have  been  able  to  slow  his  train  in  time  to  avoid  the  collision, 
then  ordinary  care  and  prudence  required  of  defendant  the  ap- 
pointment of  a  flagman,  to  be  stationed  at  this  junction  of  the 
two  roads,  and  if  the  jury  shall  find  that  defendant  had  no  such 
oflScer,  and  that  if  there  had  been  such  an  officer  stationed  at  this 
point  the  collision  would  have  been  prevented,  the  defendant  is 
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liable  in  this  action  for  sach  damages  as  she,  the  plaintiff,  maj 
prove  she  has  sustained  by  the  death  of  her  said  son. 

3d.  If  the  jury  shall  find  for  the  plain|;iff,  they  shall  give  sach 
sum  as  they  shall  find  from  all  the  evidence  will  be  an  adequate 
compensation  for  the  loss  of  such  pecuniary  support  as  the  jary 
shall  find  the  plaintiff  would  have  received  from  the  deceased, 
and  in  making  such  estimate  they  shall  consider  the  age  of  the 
plaintiff  and  the  probable  duration  of  her  life. 

Verdict  for  plaintiff  for  }2500. 

William  F.  OUes,  Jr.,  and  Archibald  Stirling,  Jr.,  for  plainr 
Bernard  Carter ,  for  defendant 


United  Staiea  Circuit  Courts  Western  District  of  North  CaroHnoy 

at  Greensboro^ 

m 

Nathan  Kitchen  &  Co.  v.  N.  W.  Woodpin  and  IL  W. 

Palliam. 

Under  the  laws  of  North  Carolina,  where  money  collected  on  ezecutioo  is 
directed  by  the  State  law  to  be  paid  by  the  sheriff  to  the  clerk,  the 
clerk  receives  it  as  agent  of  the  law,  and  not  as  agent  of  either  party 
to  the  suit,  unless  made  so  by  express  agreement,  or  by  acts  from  which 
such  agreement  may  be  fairly  implied,  and  therefore,  the  clerk's  com- 
missions on  the  money  so  received  are  part  of  the  costs  of  a  suit,  to  be 
paid  by  the  defendant,  for  which  execution  may  issue. 

The  same  is  true  as  to  the  commissions  of  the  sheriff,  and  (under  section 
829,  Revised  Statutes  of  the  United  States)  it  is  true  also  as  to  clerks' 
and  marshals'  commissions  in  the  Federal  courts. 

The  plaintifis  recovered  judgment  for  the  sum  of  $12,510.43 
and  costs.  Afler  the  execution  was  issued  to  the  marshal,  the 
defendants  filed  with  the  clerk  receipts  from  the  plaintifis 
amounting  to  $7050,  which  were  entered  as  credit  on  the  execu- 
tion docket. 
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While  the  execution  was  in  the  hands  of  the  marshal,  the  de- 
feudantH  paid  the  attorney  of  the  plaintiffs  $3800,  and  took  re- 
ceipts for  said  payments.  The  marshal  received  these  receipts 
in  part  satisfaction  of  the  execution,  and  collected  the  balance 
dae  in  cash,  and  made  return  of  said  receipts  and  cash  to  the 
clerk. 

DICK,  J. — During  the  last  term  of  the  Circuit  Court,  at 
Asheville,  I  was  called  on  to  decide  as.  to  the  commissions  to 
which  the  marshal  was  entitled.  I  am  now  called  upon  by  a 
case  argued  to  determine  the  compensation  of  the  clerk  for  re- 
ceiving, keeping,  and  paying  out  the  money  collected.  A  similar 
question  arose  in  the  case  in  equity,  Henry  Clews  and  others  v. 
W.  N.  C.  R,  R.  Co.y  but  it  became  unnecessary  for  me  to  decide 
the  same,  as  the  parties  agreed  with  the  clerk  upon  a  satisfactory 
compensation. 

As  questions  of  this  character  may  frequently  arise  in  the 
courts  of  this  district,  I  have  concluded  to  file  an  opinion  setting 
forth  the  law  on  the  subject,  for  the  information  of  parties  to 
suits,  and  for  the  guidance  of  the  officers  of  the  courts. 

The  act  of  Congress  (Revised  Statutes,  section  829)  provides 
that  for  services  rendered  under  an  execution,  the  marshal  shall 
be  entitled  to  ''  the  same  fees  and  poundage  as  are  or  shall  be 
allowed  for  similar  services  to  the  sheriffs  of  the  States  respec- 
tively in  which  the  service  is  rendered." 

In  this  State,  the  principles  of  law  defining  the  rights  of  a 
sheriff  to  commissions  upon  an  execution  in  his  hands,  are  clearly 
set  forth  in  WiUa.rd  v.  SatchvoeU,  70  N.  C.  R.,  268,  and  the  au- 
thorities cited. 

When  an  execution  is  issued  to  a  marshal,  he  is  bound  to  obey 
the  exigency  of  the  writ,  and  he  at  once  becomes  entitled  to  his 
commissions,  if  the  defendant  has  property  subject  to  levy  suffi- 
cient to  satisfy  the  execution  ;  and  he  cannot  be  divested  of  this 
right  in  any  way  except  by  his  own  neglect  of  duty. 

The  fee  bill  (Rev.  Stat.,  sec.  828)  provides  that  the  clerk  shall 
be  allowed :  '^  For  receiving,  keeping,  and  paying  out  money  in 
pursuance  of  any  statute,  or  order  of  court,  one  per  centum  on 
the  amount  so  received,  kept,  and  paid."  This  right  of  the  clerk 


342         Kitchen  &  Co.  v.  Woodfin  &  Palliam. 


Opinion  of  the  court. 


18  not  regulated  by  the  law  of  the  Slate  in  which  the  clerk  renders 
the  service,  but  is  dependent  upon  the  construction  of  said  clause 
in  the  statute.  Certain  fees  are  allowed  the  clerk  for  issuing  an 
execution  and  making  an  entry  of  the  return  of  the  marshal. 
He  incurs  no  responsibility  as  to  money  raised  upon  an  execu- 
tion until  it  is  paid  into  his  office.  When  he  receives  money  he 
incurs  risk  and  responsibility,  and  then  the  compensation  above 
mentioned,  ^^  on  the  amount  so  received,  kept,  and  paid."  In 
this  case  the  clerk  is  entitled  to  one  per  centum  on  the  money 
(cash)  which  came  into  his  hands,  and  was  paid  out  by  him. 

On  the  second  question  presented  in  the  case  argued,  it  is  in- 
sisted that  in  receiving,  keeping,  and  paying  out  the  money  col- 
lected on  the  execution,  the  clerk  acts  as  the  agent  of  the  plain- 
tiffs, and  ought  to  retain  his  compensation  out  of  the  fund.  The 
law  imposes  on  a  clerk  the  duty  of  receiving  money  collected 
on  an  execution  when  returned  by  the  marshal.  This  legal  re- 
quirement imposes  only  an  official  duty,  and  does  not  constitute 
the  clerk  the  agent  of  the  plaintiff  for  receiving,  keeping,  and 
paying  out  money  due  on  a  judgment.  The  clerk  is  an  agent 
of  the  law,  and  not  of  the  parties  in  suit,  unless  made  so  by  ex- 
press agreement,  or  by  acts  from  which  such  agency  may  fairly 
be  implied.  Parvis  v.  Jackson,  97  N,  C.  R.,  474.  When  a 
plaintiff  succeeds  in  a  civil  action,  he  is  ordinarily  entitled  to  a 
judgment  for  all  costs  properly  incident  to  the  cause.  This 
judgment  includes  all  the  costs  belonging  to  the  action,  whether 
prior  or  subsequent  to  the  rendition  of  judgment.  If  new  costs 
accrue  the  judgment  opens  to  receive  them.  Peyton  v.  Brooke^ 
1  Curtis,  U.  8.  Decisions,  535. 

The  law  directs  a  clerk,  before  issuing  a  summons  in  a  civil 
action,  to  take  a  prosecution  bond  from  the  plaintiff,  with  sure- 
ties, to  indemnify  the  defendant  against  costs.  The  sureties  to 
this  bond  are  only  bound  for  the  costs  of  the  defendant ;  and  for 
this  reason  the  clerk  and  marshal  may  require  the  plaintiff  to 
pay  fees  before  any  service  is  rendered.  If  the  plaintiff  pays 
fees  to  the  officers,  and  afterwards  succeeds  in  his  action,  he  is 
entitled  to  have  such  fees  taxed  in  the  bill  of  costs  against  de- 
fendant. After  judgment  a  successful  plaintiff  is  never  liable 
for  ordinary  costs  unless  the  defendant  is  insolvent 
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In  this  case  the  clerk  must  look  to  the  defendants  for  his  com- 
pensation for  the  money  received  and  paid  out  by  him,  and  can 
have  an  execution  for  the  same  as  a  part  of  the  costs  of  the  cause. 


United  States  Circuit  Court,  Eastern  District  of  Virginia, 

at  Richmond,  April  ISth,  1877. 

J.  B.  Bland  &  Co.  t?.  The  Southern  Express  Company. 

Bulky  produce,  not  such  as  an  ordinary  express  company  usually  transports, 
WM6  shipped  by  the  freight  cari)  of  a  railroad  company,  to  a  distant  raiU 
road  wayside  depot,  to  the  narno  of  the  person  who  shipp<*d  U;  thia 
p«*rj»i  n  wr«»te  on  tho  railroad  receipt  the  word*,  •*  Deliver  to  S.  H. 
Britwn  &  Co.,"  who  w(*ro  living  at  the  pliice  of  destination,  and  drew 
a  sit;ht  draft  upon  S.  H.  B.  &  Co.  for  the  value  of  the  produce,  "an^ 
t04ik  the  railroad  receipt  and  draft  to  the  office  of  an  express  company, 
delivered  them  to  a  clerk  of  the  company,  and  obtained  the  express  com- 
pany's receipt  f«»r  the  draft  **  for  collection." 

The  depot  agont  at  the  de«itination  of  the  goods,  who  was  also  the  agent  of 
the  express  company,  delivered  the  produce  to  S.  U.  6.  &  Co.  as  agent 
of  the  railroad  company,  upon  ascerttilning  from  the  writing  on  thefac9 
of  the  receipt  of  the  raUroad  company,  sent  him  by  the  express  com- 
pany, that  the  goodf>  were  intended  for  S.  U.  B.  &  Co.  In  an  action 
brought  by  the  shipper  of  the  produce,  against  the  express  company  for 
the  amount  of  the  draft, 
Heidi  ihat  the  railroad  company  bad  a  right  to  deliver  such  bulky  pro» 
duce  to  the  consignees  as  soon  as  they  were  identified  ;  that  the  express 
com  pan}*  did  not  by  construction  or  actually  have  custody  of  the  pro- 
duce, and  was  not  bound  to  take  custody  of  It,  and  did  not  become 
liable  for  its  value  in  consequence  of  its  own  agent  (acting  as  agent  of  the 
railroad  company)  having  delivered  the  produce,  instead  of  holding  it 
until  the  payment  of  the  drafts. 

This  was  an  action  of  assumpsit  for  the  value  of  certain  ship- 
ments, chiefly  of  bulky  produce,  made  under  the  circumstances 
detailed  by  the  court  in  its  written  decision. 

There  was  a  trial  by  jury,  and  a  verdict  for  plaintiffs.  A 
onotion  for  a  new  trial  was  introduced  and  was  argued  by 
Robert  Howard  and  John  S.  Wise,  for  the  plaintiffs,  and  by 
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Robert  Ould,  for  the  defendants.     The  following  was  the  decision 
of  the  judge: 

HUGHES,  J.— The  plaintifia,  J.  B.  Bland  &  Co.,  living  and 
doing  business  in  Richmond,  made  three  several  shipments  on 
freight  cars  of  the  Chesapeake  and  Ohio  Railroad  Company, 
chiefly  of  heavy  produce,  including  a  carload  of  hay,  110  bar- 
rels of  flour,  150  bushels  of  meal,  75  bushels  of  corn,  to  Cotton 
Hill  depot,  in  the  mountains  of  West  Virginia,  consigned  to 
themselves  (J.  B.  Bland  &  Co.).  These  shipments  were,  nearly 
all  of  them,  not  of  such  articles  as  were  in  the  line  of  business  of 
the  Southern  Express  Company. 

The  plaintiSs  took  receipts  of  the  railroad  company  for  each 
shipment  They  wrote  on  the  face  of  these  receipts  the  words, 
"Deliver  to  S.  H.  Brown  &,Co. :  J.  B.  Bland  &  Co." 

They  took  these  drafts  and  receipts  to  the  office  of  the  express 
company  in  Richmond,  delivered  them  to  one  of  the  clerks  in 
the  office,  and  obtained  the  company's  receipt  for  the  drafts,  ^^for 
collection." 

The  depot  agent  of  the  railroad  company  at  Cotton  Hill  and 
the  agent  of  the  express  company  there  were  one  and  the  same 
person.  As  soon  as  this  agent  learned  from  the  writing  on  the 
face  of  the  railroad  company's  receipt,  that  the  shipments  were 
intended  for  S.  H.  Brown  &  Co.,  he  delivered  them  to  that  con- 
cern, stating  in  evidence  that  he  delivered  them  as  agent  of  the 
railroad  company.  He  also  presented  the  drafts  to  the  (xincern 
fdr  payment,  which  they  were  unable  to  make.  He  duly  re- 
turned the  drafts  and  receipts  to  the  express  company  at  Rich- 
mond with  a  memorandum  on  them,  '^  not  paid  for  want  of 
funds,"  and  the  plaiutiffi)  were  duly  notified  of  their  action. 

This  action  is  brought  for  the  face  value  of  these  three  drafts, 
and  is  founded  on  the  supposition  that  the  express  company  be- 
came liable  by  having  delivered  the  produce  shipped  before  the 
drafts  were  paid. 

The  course  of  making  shipments  by  freight  cars  on  the  rail- 
roads of  this  country,  is  for  the  ship])er  to  pay  or  not  pay  the 
freight  charges  on  delivering  the  goods  for  shipment,  to  take 
the   railroad   company's  receipt,  and  to  mark  the  consignee's 
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name  on  the  goods,  or  indicate  it  to  the  company  on  making  the 
shipment.  The  goods  or  produce  are  delivered  to  the  consignee 
by  the  depot  agent  at  the  place  of  destination,  on  arrival,  on  de- 
mand. It  is  not  the  custom  of  railroad  companies  to  receive 
drafts  or  bills  of  exchange  for  collection  at  all,  not  even  drafts 
for  the  value  of  the  particular  shipments  on  which  they  are 
drawn,  or  to  hold  the  goods  or  produce  until  these  drafts  are 
paid.  Such  a  proceeding  would  be  foreign  to  the  business  of 
railroad  companies;  is  never  allowed  by  them;  is  generally  im- 
practicable in  itself;  and  is  wholly  unknown  in  practice.  There 
are  many  reasons  why  this  proceeding  could  not  obtain  ;  one  of 
which  is,  that  necessity  requires  that  produce  should  be  delivered 
promptly  on  arrival,  especially  at  wayside  depots,  being  in 
general  too  bulky  to  admit  of  being  stored,  and  being  such  as 
would  clog  and  glut  wayside  depots  beyond  their  capacity.  The 
depot  in  this  case  was  in  a  narrow  pass  in  the  mountain,  on  the 
banks  of  a  turbulent  river;  and,  of  the  produce  shipped  by  the 
plaintiffs,  there  was,  among  other  things,  a  carload  of  hay  which 
could  not  be  stored  at  all,  a  carload  of  flour  which  would  unduly 
incumber  the  small  depot  building  there,  and  other  things 
equally  bulky  and  inconvenient  to  store.  It  would  have  been 
vain,  idle,  and  preposterous  for  the  plaintiffs  in  this  cause  to 
have  endeavored  to  induce  the  railroad  company  to  agree  to 
hold  their  pnxluce  until  the  drafts  for  its  value  were  paid.  That 
would  have  been  foreign  to  the  usage  of  the  railroad  company, 
probably  impracticable  in  itself,  and  a  sort  of  engagement  which 
the  company  could  not,  consistently  with  its  modes  of  transpor-^ 
tation,  its  interests,  and  its  principles  of  business,  make  with  any 
castoraer. 

The  plaintiffs  here  have  sought  to  accomplish  by  indirection 
what  it  was  not  practicable  for  them  to  do  by  direction,  of  course 
without  improper  motive.  They  sought  to  bring  the  express 
company  under  obligation  to  do  what  the  railroad  company 
would  not  do.  They  sought  so  to  contrive  as  to  secure  the  hold- 
ing at  OoUon  HiU  depot,  until  their  drafts  were  paid,  of  the  bulky 
produce  which  they  had  shipped  there,  in  spite  of  the  usage  of 
the  railroad  company  not  to  hold  produce  until  drafts  drawn 
against  it  were  collected. 
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Tlie  Southern  Express  Company,  like  other  express  companies, 
does  two  kinds  of  business.  1st.  It  carries  in  express  cars,  light 
freights,  called  express  freights;  often  collecting  the  value  of  the 
parcels  carried  on  C.O.D.  drafts.  2d.  It  receives  for  collection 
and  collects  drafts  drawn  upon  places  where  there  are  no  banks, 
not  accompanied  by  goods  shipped  by  express  to  the  persons  on 
which  such  drafts  are  drawn. 

It  was  the  latter  kind  of  transaction  which  the  express  company 
in  this  case  undertook  for  the  plaintiffs.  It  received  nothing  be- 
sides the  drafts  but  railroad  receipts,  having  on  their  face  a  des- 
ignation of  the  firm  to  whom  the  shippers  intended  that  the  pro- 
duce should  l)e  delivered. 

The  writing  on  the  face  of  these  receipts  did  not  say  that  the 
receipts  were  not  to  be  delivered  to  S.  H.  Brown  &  Co.  until  the 
drafts  were  paid,  and  even  if  it  implied  as  much,  there  was  no 
breach  of  such  an  order  by  the  express  company;  for  it  had  cus- 
tody of  nothing  but  the  drafts  and  receipts,  and  has  never  parted 
with  the  custody  of  either. 

The  writing  on  the  face  of  the  railroad  receipts  did  not  in 
terms  give  any  direction  in  regard  to  the  produce,  wliieh  was  in 
custody  of  the  railroad  company;  but,  even  if  it  had  done  so,  it 
could  not  thereby  have  imposed  upon  the  express  com^mny  an  ob- 
ligation to  hold  freight  which  was  not  in  their  custo<ly,  in  viola- 
tion of  the  usage  and  convenience  of  the  railroad  company,  and 
in  a  way  probably  impracticable  in  itself. 

The  plaintifis  could  not  by  delivering  a  draft  for  collection  to 
an  express  company,  coupled  with  a  railroad  receipt,  impose  upon 
the  express  company,  by  implication,  through  the  inadvertence 
of  a  clerk  of  the  express  company  in  receipting  for  the  draft,  an 
obligation  to  do  that  with  freight,  shipped  by  the  railroad,  which 
they  could  not  by  any  possibility  have  induced  the  railroad  com- 
pany itself  to  do. 

The  railroad  company  by  its  agent  had  a  right,  at  such  a  de- 
pot as  Cotton  Hill,  to  deliver  such  bulky  and  cumbrous  articles 
as  were  shipped  in  their  cars,  to  the  person  to  whom  they  were 
shipped,  as  soon  as  it  identified  that  person ;  and  neither  the 
plaintiffs  alone,  nor  the  plaintiffs  and  express  company  together. 
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oould  take  away  or  limit  that  right.  It  could  only  be  limited 
by  an  agreement  of  the  railroad  company  itself. 

That  right  the  railroad  company  through  its  own  agent  exer- 
cised in  this  case.  If  there  was  any  responsibility  incurred  by 
8o  doing,  the  responsibility  is  on  the  railroad  company,  for  it 
alone  had  the  custody  of  the  produce. 

The  express  company  did  not  only  not  have  custody,  but  was 
justified  in  not  taking  custcKly  of  such  produce  at  such  a  place, 
for  the  purpose,  even  if  it  had  been  practicable  to  hold  it,  of  hold- 
ing it  in  violation  of  the  usage  of  the  railroad  company.  Such 
an  undertaking  would  have  l)een  out  of  its  line  of  business,  and 
could  not  be  implied  from  any  routine  action  of  one  of  its  clerks. 

The  declaration  in  this  case  charges  throughout,  that  the  ex- 
press company  had  custody  of  the  produce  which  was  shipped 
by  the  ])laintiflrs.  The  proof  is  that  the  produce  was  never  in 
custody  of  the  express  company,  but  that  it  was  delivered  to  S. 
H.  Brown  &  Co.  by  the  railroad  company,  without  ever  having 
been  in  the  custody  of  the  express  company. 

I  think  the  verdict  was  so  clearly  contrary  to  the  law  and  the 
evidence  as  to  justify  the  court  in  setting  it  aside,  which  is  ac- 
cordingly done. 


United  States  Circuit  Courts  Eastern  District  of  Virginia^  ai 

Richmond^  Auffust  2d,    1877. 

THE  VIRGINIA  GOLD  CASES. 

United  States  v,  William  Smith,  and  ten  other  similar 

CASES. 

Wl}<^re  a  person  was  indebted,  for  money  had  and  received,  to  one  of  the 
insurgent  State  governments  which  were  overthrown  by  the  United 
States  in  1805,  and  was  sued  by  the  United  States,  after  the  return  of 
peace,  in  an  action  of  ajt»tmp9it;  on  demurrer, 
Heltly  that  the  original  assumpsit  of  the  defendant  to  the  insurgent  State 
government  was  a  debt  at  common  law  and  not  jure  belli;  and  that,  the 
United  States  having  succeeded  by  right  of  conquest  to  the  debt,  the 
law,  after  peace,  implies  an  assumpsit  by  the  defendant  to  pay  the  debt 
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to  the  United  States,  and  will  treat  the  latter  asaumpnt  as  a  common 
law  obligation  and  not  as  arising  jure  belli, 
Heldf  also,  that  a  circuit  court  of  the  (Jnitetl  States  has  jurif^diction  of  to 
action  of  aHmmpsit  brought  upon  such  a  debt,  whether  arising  at  com> 
mon  law  or  otherwise. 

The  government  of  Virginia  under  the  confederacy,  having 
borrowed  a  large  amount  of  specie  from  one  of  the  banks  in 
Richmond,  the  then  governor  (William  Smith),  and  other  officers, 
withdrew  it  on  or  about  the  2d  day  of  April,  18G5,  which  was 
the  day  preceding  the  occupation  of  Richmond  by  the  Union 
army.  Of  the  specie  there  were  received  in  distribution  by  sev- 
eral officers  respectively,  the  following  sums,  to  be  accounted 
for  as  advances  of  salary  for  the  fiscal  year,  commencing  April 
1st,  1865,  viz.:  by 

William  Smith, $5000 

George  W    Mumford, 2000 

John  O.  Chiles, 1000 

Edward  H   Fitzhugh, 1000 

P.  F.  Howard, 600 

At  a  later  date,  to  wit,  in  August,  1865,  further  sums  of  this 
specie  were  distributed  to  officers  of  the  government  then  ex- 
pired, to  wit :  to 


Henry  W.  Thomas, . 
Sheltcn  C.  Davis,     . 
John  L.  Shackleford, 
Daniel  Den<x)n, 
8.  L.  Mnncure, 
A.  A.  Lorentz, 


$oOO 
800 
100 
100 
100 
100 


During  the  first  session  of  the  legislature  of  the  Alexandria 
government  (that  of  1865-66),  the  committee  of  courts  of  justice 
of  the  House  of  Delegates  was  chained  with  an  inquiry  into  this 
matter.  On  December  20th,  1865,  that  committee  reported, 
through  William  T.  Joynes,  one  of  its  members,  that  in  respect 
to  this  money,  the  then  State  government  of  Virginia  did  not 
succeed  to  the  rights  of  the  State  government  which  was  over- 
thrown in  April,  1865,  and  could  not  claim  this  money;  and, 
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that  whatever  rights  of  conquest  accrued  by  the  overthrow  of 
the  late  government  belonged  to  the  United  States. 

There  was  no  demand  or  suit  by  the  subsequent  State  govern- 
ment for  these  sums  of  money.  Latterly,  the  United  States  have 
brought  actions  of  assumpsit  against  each  of  the  persons  named 
after  personal  demand  made.  The  amount  received  by  E.  H. 
Fitzfaugh  was  some  time  ago  paid  by  him  into  the  treasury  of 
Virginia.  As  but  one  of  the  suits  (that  against  William  Smith) 
involved  a  sum  large  enough  to  authorize  it  to  be  carried  to  the 
Supreme  Court,  that  has  been  heard  first,  and  the  others  will  be 
stayed  to  await  the  result,  in  order  that  the  principle  which  may 
be  settled  in  it  may  govern  the  other  cases. 

The  case  was  heard  in  June  on  the  demurrer  to  the  declara- 
tion ;  and  the  decision  of  the  court  on  the  points  raised  by  the 
demurrer  was  rendered  on  the  2d  day  of  August,  1877. 

J2.  jP.  Daniel,  AUomei/- General,  W.  B.  Taliaferro,  Robert  H. 
Stiles,  Bradley  T,  Johnson,  and  William  L,  Royal,  for  defendants. 
L.  L.  Lewis,  District  Attorney,  for  plaintiffs. 

HUGHES,  J. — ^This  case  is  before  me  not  upon  issues  of  fact, 
but  upon  facts  admitted  by  demurrer,  and  upon  the  law  as  aris- 
ing upon  the  facts  so  admitted. 

The  allegations  of  the  declaration  are  these: 

1st.  That  the  defendant  was  indebted  to  the  insurgent  govern- 
ment of  Virginia  in  the  sum  of  $5000  on  the  2d  day  of  April, 
1866 

2d.  That  he  promised  the  said  government  to  pay  the  said 
indebtedness. 

3d.  That  the  said  insurgent  government  was,  on  the  9th  April, 
1 865,  overthrown  by  the  United  States  by  force  of  arms,  and  the 
lawful  authority  of  the  United  States  re-established  in  the  State; 
and, 

4th.  That  the  defendant,  after  the  said  9th  day  of  April,  1866, 
in  consideration  of  the  premises,  undertook  and  promised  to  pay 
to  the  United  States  the  said  sum  of  $5000. 

The  demurrer  admits  these  allegations  to  be  true;  yet  denies 
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that  they  constitute  a  case  of  indebtedness  by  the  defendant  to 
the  United  States,  and  prays  judgment,  etc. 

In  technical  strictness,  by  admitting  the  truth  of  these  several 
allegations,  the  demurrer  admits  the  case  of  the  plaintiffs  to  be 
sufficient  to  warrant  a  judgment  for  him. 

But  let  it  be  assumed  that  the  fourth  all^ation,  being  an  in- 
ference of  law,  is  not  admitted  by  the  demurrer.  Then,  the  ques- 
tion for  decision  is,  whether  the  United  States  acquired  by  con- 
quest of,  and  succession  to,  the  insurgent  government  of  Virginia, 
on  the  9th  April,  1865,  such  a  right  to  the  money  which  was  thee 
due  from  the  defendant  to  the  insurgent  State  government  as  was 
valid  and  sufficient  to  raise  the  assumpsit  set  forth  in  the  fourth 
clause  of  the  declaration. 

Stating  the  case  differently,  the  question  before  me  is,  whether 
the  United  States  succeeded  by  conquest  and  succession  to  the 
rights  of  action,  as  well  as  the  property,  of  the  insurgent  State 
government,  which  was  overthrown  on  the  9th  April,  1865.  If 
so,  the  law  will  adjudge  that  the  defendant  promised  to  j>ay  to 
the  United  States  the  money  which  he  thus  owed  to  that  gov- 
ernment, and  the  court  will  render  judgment  against  him  accord- 
ingly. 

As  a  matter  of  history,  it  cannot  be  disputed  that  it  was  the 
power  of  the  United  States,  and  not  of  any  State,  or  of  what 
was  called  the  Alexandria  government  of  Virginia,  which  was 
brought  to  bear  against  the  insurrectionary  governments  of  the 
South ;  or,  that  the  overthrow  and  conquest  of  the  insurrection- 
ary government  of  Virginia  was  in  fact  effected  by  the  United 
States.  Therefore,  whatever  rights  of  property  or  of  action  ordi- 
narily result  under  the  law  of  nations  and  of  war  from  conquest, 
resulted  to  the  United  States,  on  the  9th  April,  1865,  and  did 
not  result  to  what  was  called  the  Alexandria  government  of 
Virginia. 

The  very  able  committee  of  the  General  Assembly  of  Vir- 
ginia, Mr.  Marshall  at  its  head,  which  liad  this  matter  in  charge, 
in  the  winter  of  1865,  in  the  report  submitted  through  one  of 
its  members.  Judge  Joynes,  one  of  the  ablest  and  most  learned 
judges  of  the  State,  conceded  this  right  to  the  United  States  in 
their  report,  in  which  they  said : 
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"  It  is  very  clear  that  the  present  governnient  representing  the 
8tat«  of  Virginia  cannot  assert  any  claim  to  this  money  by  right  of 
conquest,  for  all  the  rights  of  conquest,  whatever  they  be,  belong  to 
the  United  States." 

And,  therefore,  the  particular  question  for  decision  in  this  case 
18,  whether  the  right  of  action,  which  the  demurrer  admits  that 
the  insurgent  State  government  of  Virginia  had  against  the  de- 
fendant on  the  2d  to  the  8th  April,  1865,  for  $5000,  passed  by 
conquest,  and,  after  the  peace  following  complete  conquest,  to 
the  United  States,  on  or  after  the  9th  April,  1865.  Does  suc- 
cession, afler  complete  conquest  and  peace,  give  to  the  conquer- 
ing power  the  right  of  enforcing,  by  civil  action,  the  payment  of 
debts  due,  at  the  date  of  conquest,  to  the  conquered  power?  In 
this  case  it  is  to  be  observed  that  there  was  not  merely  a  tempo- 
rary conquest,  and  that  condition  of  qucm  belligerence  attending 
such  an  event,  but  complete  and.  final  conquest  producing  abso- 
lute peace,  and  that  undisputed  succession  of  one  power  by  the 
other  resulting  from  such  a  conquest.  It  was  a  case  of  undis- 
puted succession  peacefully  held  after  complete,  final  conquest. 

I  will  also  premise  that  such  suits  as  this  can  affect  only  such 
property  or  rights  of  action  as  belonged  to  the  insurgent  govern- 
ment of  Virginia  as  such,  and  not  property  or  rights  which  be- 
longed or  belong  to  the  people  of  V^irginia  through  their  legal 
government.  The  former  alone  were  the  subjects  of  conquest ; 
the  latter  were  not. 

Speaking  of  what  passes  by  conquest  to  the  conquering  power, 
the  Supreme  Court  of  the  United  States  says,  in  United  States  v. 
Ijyon  d  aLf  16  Wallace,  435,  the  conqueror's  "rights  are  no 
longer  limite<l  to  the  mere  occupation  of  what  he  has  taken  into 
his  actual  possession,  but  they  extend  to  all  the  property  and 
rights  of  a  conquered  State,  including  even  debts  as  well  as  per- 
sonal and  real  property."  Mr.  Justice  CliflFord,  in  delivering 
this  opinion  of  the  court,  and  using  the  language  thus  quoted, 
simply  gives  expression  to  the  settled  principle  of  the  law  of  na- 
tions. 

In  the  case  of  The  Attorney- General,  of  Bombay  v.  Amerclumd, 
cited  at  length  in  Elphinstone  v.  Bedreechum,  1  Knapp's  P.  C. 
Cases,  329,  it  was  held  that  money  in  bank  belonging  to  a  con- 
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qaered  prince  may  be  recovered  in  a  suit  against  the  banker  by 
the  conquering  nation. 

In  the  case  of  United  States  v.  McRae^  English  Law  Reports, 
8  Equity  Cases,  p.  72,  it  was  said  by  the  vice-chancellor : 

"  I  apprehend  it  to  be  dear,  public,  universal  law,  that  any  govern- 
ment which  de  ja/do  succeeds  to  any  other  government,  whether  by 
revolution  or  restoration,  conquest  or  recouquest,  succeeds  to  all  the 
public  property,  to  everything  in  the  nature  of  public  property,  and 
to  all  right«  in  respect  of  the  public  property  of  the  displaced  power, 
whatever  may  be  the  nature  or  origin  of  the  title  of  such  displaced 
power.  Any  such  public  money  in  any  treasury,  any  such  public 
property  found  in  any  warehouse,  fort,  or  arsenals,  would,  on  the 
success  of  the  new  or  restored  power,  vest  tp«o  /octo  in  such  power, 
and  it  would  have  the  right  to  call  to  a/scount  any  fiscal  or  other  agent, 
or  any  debijor  or  accountant  to  or  of  the  persons  who  had  exercised 
and  had  ceased  to  exercise  the  authority  of  a  government,  the  agent, 
debtor,  or  accountant  having  been  the  agent,  debtor,  or  accountant 
of  such  persons  in  their  character  or  pretended  character  of  a  gov- 
ernment. But  this  right  is  the  right  of  succession,  is  the  right  of 
representation,  is  a  right,  not  paramount,  but  derived,  I  will  not  say 
under,  but  through,  the  suppressed  and  displaced  authority,  and  can 
only  be  enforced  in  the  same  way,  and  to  the  same  extent,  and  sub- 
ject to  the  same  correlative  obligations  and  rights,  as  if  that  author- 
ity had  not  been  suppressed  and  displaced,  and  was  itself  seeking  to 
enforce  it." 

All  the  authorities  have  held  the  same  doctrine,  and,  indeed, 
it  has  never  been  disputed. 

These  authorities  close  the  question  in  favor  of  the  right  of  the 
United  States  to  the  property  of  the  overthrown  government  of 
Virginia,  as  the  insurgent  government,  and  to  the  debts  doe, 
whether  from  citizens  or  from  foreigners,  to  that  government, 
at  the  time  of  its  overthrow. 

The  objection  of  defendant's  counsel,  that  asswmpsii  will  not 
lie  for  an  obligation  arising  by  implication  from  a  debtor  of  a 
conquered  State  to  the  conquering  goveiiiment  after  conquest, 
because  promises  do  not  arise  from  acts  of  violence,  is  not  ten- 
able. It  is  not  denied,  it  is  admitted  by  demurrer,  that  the 
defendant  by  receiving  from  the  State  government  before  its 
overthrow,  $5000  not  due  to  him,  became  indebted  to  that  gov- 
ernment. It  is  settled  law,  as  already  shown,  that  a  conquering 
power  after  the  conquest,  succeeds  to  the  debts  which  were  due 
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to  the  conquered  power.  If,  therefore,  by  the  law  of  nations, 
which  is  part  of  the  law  of  England  and  America,  such  a  debt 
becomes  due  from  a  citizen  to  the  conquering  power,  then  the 
law  of  England  and  America,  even  the  common  law  of  the  two 
countries,  implies  an  assumpsit,  a  promise  on  the  part  of  that 
citizen  to  pay  the  debt.  The  citizen  owes  the  debt  to  some  one. 
The  money  he  owes  does  not  belong  to  himself.  He  is  bound  in 
conscience  to  pay  it  to  the  rightful  owner,  who  is  entitled  ex  eqao 
ei  bono  to  receive  it.  And  the  law  of  nations,  as  well  as  of  Eng- 
land and  America,  declares  that  the  conquering  power  is  that 
rightful  owner.  There  is  no  violence  between  the  debtor,  as  such, 
and  the  conquering  power.  The  violence  was  between  the  two 
governments.  The  debt,  as  a  debt,  becomes  due  to  the  conquer- 
ing power,  irrespective  of  the  consideration  whether  the  debtor 
was  a  combatant  or  a  non-combatant  In  his  character  of  debtor, 
not  in  that  of  man  or  woman,  combatant  or  non-combatant, 
native  or  foreigner,  he  became,  qua  debtor  to  the  conquered 
power,  the  debtor  of  the  conquering  power. 

This  is  not  a  question  between  soldier  and  citizen,  growing  out 
of  acts  committed  while  war  was  flagrant,  in  the  cx>urse  of  the 
soldier's  service,  as  in  Hughes  v.  Litsey,  6  Am.  L.  Reg.,  148. 
Nor  is  it  a  question  of  prize  or  capture  durante  belloj  concerning 
property  taken  or  right  acquired  during  the  progress  of  war,  as 
in  Coolidge  v.  Gruthriej  8  Id.,  22  ;  and  in  Elphinstone  v.  Bedree* 
chum,  1  Knapp,  P.  C.  C,  300,  where  the  court  expressly  says 
that  the  capture  was  made  nondum  cessanie  bdlo. 

The  indebtedness  of  the  defendant  in  this  case  to  the  insurgent 
government  of  Virginia,  was  not  one  arising  jure  belli  between 
belligerents,  but  by  contract  between  friends.  It  is  true  that  the 
succession  of  the  United  States  to  the  insurgent  government  was 
an  event  durante  bdlo ;  but  that  event  having  been  completed, 
the  indebtedness  of  the  defendant  to  the  succeeding  government 
arising  after  the  close  of  the  war,  was  not  an  indebtedness  jure 
bellif  but  by  contract.  Being  indebted,  the  implied  assumpsit  of 
the  defendant  to  pay,  his  promise  to  pay,  is  a  common  law  obli- 
gation. A  debtor  may  be  liable  in  assumpsit  to  a  creditor,  but 
if  by  violence  the  creditor  is  killed,  the  debtor  then  becomes 
liable  in  assumpsit  to  the  creditor's  administrator. 

28 
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I  do  not  think,  therefore,  with  defendant's  counsel,  that  this 
is  a  case  of  first  impression.  It  is  an  action  at  common  law, 
founded  upon  a  contract  arising  of  common  law  implication,  and 
as  such,  is  not  new  or  unprecedented. 

Nor  is  the  objection  of  defendant's  counsel  tenable,  which  thej' 
take  on  the  score  of  the  jurisdiction  of  the  court.  The  circuit 
courts  of  the  United  States  have  original  cognizance  "of  all 
suits  at  common  law,  etc.,  etc.,  where  the  United  States  is  plain- 
tiff" {see  clause  3  of  section  629,  U.  S.  R.  S.),  or  in  other  words 
"of  all  suits  of  a  civil  nature  at  common  law  or  in  equity,  etc., 
etc.,  in  which  the  United  States  is  plaintiff,  etc.,  etc."  (SectioD 
1,  Jurisdiction  Act  of  March  3d,  1875.)  These  definitions  of 
jurisdiction  do  not  refer  to  the  oimm  sued  upon,  its  character  or 
its  origin,  but  only  to  the  nature  and  form  of  the  ciction  which 
may  be  made  the  instrument  for  establishing  the  demand.  A 
citizen  of  the  United  States,  indebted  to  a  citizen  of  France  hy 
a  contract  made  in  Paris,  may  be  sued  in  the  Circuit  Court  of 
the  United  States  for  the  district  in  which  he  resides  in  this 
country.  His  demand  is  not  a  common  law  demand,  but  if  sued 
upon  it,  in  an  action  at  law,  the  suit  is  in  form  and  character  a 
suit  at  common  law.  He  may  be  sued  in  dssumpsU,  if  the  de- 
mand be  such  as  to  make  that  form  of  action  proper.  So  a 
demand  arising  durante  hello,  and  not  arising  at  common  law, 
may  be  sued  upon  in  an  action  at  common  law  in  this  country, 
either  in  a  State  or  Federal  court.  Under  whatever  law,  whether 
of  peace  or  war,  of  the  domicile  or  foreign  jurisdiction,  theoWi- 
gation  of  the  defendant  arises,  the  suit  proper  to  enforce  it  ac- 
cording to  the  forms  of  action  employed  in  England  or  this 
-country,  whether  it  be  at  comjtnon  law  or  in  equity,  may  be 
brought  in  the  Federal  courts,  if  the  courts  have  jurisdiction  of 
■the  parties  to  the  suit. 

As  to  the  proposition  of  defendant's  counsel,  that  this  money 
18  a  trust  fund,  and  the  execution  or  abuse  of  the  trust  must  be 
examined  into  by  Virginia  alone, — that  is  a  question  not  yet 
arising  in  the  cause,  and  it  does  not  appear  how  it  will  arise. 
The  State  has,  by  adopting  the  report  of  the  committee  of  1865, 
and  by  long  inaction,  declined  to  look  into  or  after  the  trust,  if 
such  it  be.     The  defendant  has  put  in   no  plea  in  the  caose 
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claiming  that  he  has  discharged  his  fiduciary  obligations  in  re- 
spect to  the  debt  as  a  trust  fund.  And  it  is  not  until  all  action 
of  the  sort  has  seemed  to  have  become  wholly  improbable,  that 
the  United  States  have  now  moved  in  the  matter. 

As  a  preliminary  step  to  devoting  the  fund  to  its  trust  pur- 
poses, it  would  seem  incumbent  that  the  person  charged  with  the 
legal  title  in  the  trust  should  proceed  to  collect  it  in,  and  as  the 
l^al  title,  by  the  law  of  nations  and  of  the  land,  is  in  the  United 
States,  we  have  a  right  to  presume  that,  if  the  fund  bears  the 
character  of  a  trust,  the  United  States  will,  after  collecting  it, 
give  to  it  the  direction  required  by  the  trust. 

As  to  the  proposition  of  defendant's  counsel,  that  the  war  of 
the  United  States  was  not  against  the  insurgent  government  of 
Virginia,  and  that  the  overthrow  of  that  government  was  not  a 
conquest,  but  only  the  setting  aside  of  one  government  and  the 
assumption  of  its  functions  by  another,  it  can  hardly  find  ac- 
ceptance in  view  of  the  facts  of  history.  The  event  happened 
at  the  close  of  a  frightful  war,  and  was  directly  produced  by 
arms,  and  by  armies  in  the  field.  The  power  of  the  United 
States  was  directed  against  the  insurgent  State  governments,  even 
more  than  against  their  confederated  authorities.  The  war  was 
conducted  for  the  overthrow  of  those  governments.  When  they 
were  crushed,  the  war  ceased,  and  the  historical  fact  of  conquest 
cannot  be  changed  or  obliterated  by  the  employment  of  theoretic 
paraphrases  in  speaking  of  it.  As  to  the  insurgent  State  gov- 
ernments, it  was  a  conquest,  and  was  followed  by  the  legal  re- 
salts  of  conquest.  This  debt  is  due.  It  is  due  to  some  rightful 
claimant,  and  I  think  the  law  makes  it  sufficiently  apparent  who 
that  claimant  is. 

The  demurrer  must  be  overruled. 
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United  States  Oircuii  Court,  EaMem  District  of  Virffiniuy 

September,  1875, 

Salmon  &  Hancock  v.  Rush  Buroess,  Collector  op 

Internal  Revenue. 

The  fiction  of  law  requiring  a  statute  to  be  conptrued  as  in  force  during  the 
whole  of  the  day  on  which  it  pa5V9ed,  is  a  rule  of  mere  convenience,  and 
must  give  way  when  the  priority  of  different  events  comes  in  question, 
and  the  right  and  ju;»tice  of  the  case  require. 

An  act  of  Congress  increasing  taxes  and  denouncing  penalties,  falls  within 
the  provisions  of  the  first  article  of  the  National  Constitution  pmhibit- 
ing  ex  post  facto  laws,  and  giving  effect  to  statutes  only  from  the  time 
of  their  receiving  the  President's  signature. 

The  proviso  in  the  Act  of  March  Sd,  1875,  entitled  "  An  Act  to  protect  the 
Sinking  Fund  and  providing  for  the  exigencies  of  the  Government/* 
declaring  that  the  increase  of  tax  on  tobacco  therein  provided  for  shall 
not  apply  to  tobacco  on  which  the  tax  had  been  paid  when  the  act  took 
effect,  refers  to  the  hour  of  the  day  on  which  the  President's  signature 
was  affixed,  and  not  to  any  antecedent  part  of  the  day. 

This  action  is  heard  now,  by  consent  of  counsel,  on  the  (acts  as 
set  forth  in  the  declaration,  and  on  the  general  demurrer  tiled  by 
the  district  attorney. 

Wm,  P.  Barwellffor  the  plaintiffs. 

L.  L,  Lewis,  U.  8.  Attorney,  for  the  coUector. 

The  declaration,  embracing  several  counts,  sets  forth  in  sub- 
stance that,  as  to  9445  pounds  of  tobacco  manufactured  by  the 
plaintifis,  they  had  before  3  o'clock  p.m.,  of  the  3d  of  March, 
1875,  purchased  stamps  of  the  proper  officer,  at  the  rate  of  20 
cents  a  pound,  and  affixed  them  to  boxes  of  tobacco  duly  can- 
celled, and  shipped  the  boxes  from  their  factory,  and  thereby 
parted  with  all  property  in  or  control  over  the  tobacco;  that  until 
5  o'clock  P.M.,  of  the  same  day,  the  collector  of  internal  rev- 
enue at  Richmond,  Rush  Burgess,  the  defendant,  had  received  of 
the  plaintiffs  and  of  tobacco  manufacturers  generally,  20  cents 
a  pound  for  stamps  on  tobacco,  and  issued  the  stamps  at  that  rate, 
doing  so  under  express  instructions  from  the  Commissioner  of 
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Internal  Revenue  at  Washington,  directing  him  to  continue  to  do 
so  until  otherwise  instructed ;  that  these  instructions  continued 
in  force  until  5  o'clock  p.m.,  of  the  said  3d  day  of  March,  1875, 
and  were  at  that  hour  revoked ;  that  20  cents  per  pound  was  the 
tax  required  to  be  paid  by  the  law,  at  the  time  when  the  plaintiffs 
stamped  and  shipped  the  said  9445  pounds  of  tobacco;  that  the 
act  increasing  the  tax  from  20  cents  to  24  cents,  entitled  "An  Act 
to  protect  the  Sinking  Fund  and  provide  for  the  exigencies  of  Gov- 
ernment," was  not  signed  and  approved  by  the  President  of  the 
United  States,  until  9  o'clock  p.  m.  of  the  said  3d  of  March,  1875; 
that  some  time  after  the  said  last-mentioned  date,  the  said  collec- 
tor applied  to  and  collected  from  the  plaintiffs  an  additional  four 
cents  a  pound  on  the  said  9445  pounds  of  tobacco,  amounting  to 
$377.80;  that  the  plaintiflTs  paid  this  additional  amount  under 
protest,  and  appealed  against  it  to  the  Commissioner  of  Internal 
Revenue  at  Washington;  that  the  said  appeal  was  denied  by  th^ 
said  Commissioner,  and  that  in  consequence  of  this  denial,  and 
of  the  wrongful  collection  by  the  defendant  of  the  additional 
amount  of  $377.80,  which  has  been  often  demanded,  and  pay- 
ment thereof  and  of  any  part  thereof  refused,  the  plaintiffs  now 
bring  this  action. 

The  suit  was  brought  in  the  Circuit  Court  of  Richmond,  anc^ 
has  been  removed  into  this  court  by  certiorari;  some  half  dozen 
suits  at  law  involving  the  same  facts  and  questions  of  law  are 
pending  which^  it  is  agreed  on  both  sides^  shall  await  the  result 
of  this  suit. 

The  case  is  heard  upon  the  general  demurrer  of  the  defendant, 
which  of  course  confesses  all  the  facts  that  have  been  above  re- 
cited. The  act  of  the  3d  of  March,  1875,  which  is  averred  to 
have  been  signed  and  approved  by  the  President  at  9  o'clock 
P.M.  on  that  day,  enacts  in  its  second  section  as  follows: 

''That  section  three  thousand  three  hundred  and  sixty-eight  of 
the  Revised  Statutes  be,  and  the  same  is  hereby  amended  by  strik- 
ing out  the  words  20  cents  a  pound  and  inserting  in  lieu  thereof 
24  cents  a  pound ;  ....  Provided^  Thattheincreaseof  tax  herein 
provided  for  shall  not  apply  to  tobacco  on  which  the  tax  under  ex* 
isting  law  shall  have  been  paid  when  this  act  takes  effect." 
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HUGHES,  J. — ^The  question  for  decision  is,  whether  the  court 
can  take  notice  of  fractions  of  a  day,  and  consider  the  act  of 
March  3d,  1875,  increasing  the  tax  on  tobacco  fonr  cents  on 
the  pound,  as  having  "taken  effect"  at  9  o'clock  p.m.  on  that 
day,  according  to  the  fact  as  admitted  in  the  pleadings  and  ac- 
cording to  the  apparent  intention  of  the  proviso  of  the  act;  or, 
whether  it  is  bound  by  a  fiction  of  the  law,  which  gives  a  statute 
efficiency  throughout  the  day  on  which  it  is  enacted,  to  constrae 
the  statute  as  having  been  in  force  throughout  the  3d  day  of 
March,  1875.  Another  fact  conceded  in  the  pleadings  is,  that 
express  instructions  have  been  received  by  the  collector  in  Rich- 
mond, from  the  Commissioner  in  Washington,  to  continue  to  re- 
ceive as  the  tax  and  issue  stamps  for  tobacco  at  the  rate  of  20 
cents  per  pound  on  that  day,  and  that  throughout  the  business 
hours  of  the  day  those  instructions  remained  in  force,  and  were 
not  revoked  until  5  o'clock  p.m. 

Fictions  of  law  are  intended  merely  for  convenience,  and  are 
now  never  enforced  in  prejudice  of  the  right  and  justice  of  a  case. 
JFidio  juris  neminem  Uedere  debet.  Many  fictions  of  law  which 
were  observed  in  former  times  are  no  longer  enforced.  It  was 
formerly,  for  instance,  a  fiction  of  law  that  an  act  of  Parliament, 
passed  at  any  day  of  a  session,  related  back  to  and  became  a  law 
as  of  the  first  day  of  the  session,  if  the  time  for  its  taking  effect 
were  not  mentioned  in  the  act  itself.  A  similar  fiction  was  observed 
as  to  judgments  at  law,  which  were  held  to  relate  back  and  bear 
date  as  of  the  first  day  of  the  term  of  the  court  at  which  they 
were  rendered.  As  to  the  fiction  relating  to  statutes,  it  was  never 
abrogated  in  England  until  the  act  of  33  Geo.  Ill,  ch.  13,  when 
it  was  enacted  by  Parliament  that  each  act  should  take  effect 
from  the  day  of  its  passage,  or  the  day  mentioned  in  the  act  it- 
self. But  this  statute  was  not  passed  until  1793,  and  was  never 
in  force  in  the  thirteen  colonies.  It  is  presumed  that  most  of  the 
States  of  the  Union  passed  laws  similar  to  the  act  of  Geoi^  III 
just  mentioned.  Be  that  as  it  may,  we  have  to  do  in  the  present 
case  only  with  a  law  of  Congress;  and  the  Constitution  of  the 
United  States  embodies  provisions  restricting  the  operation  of 
acts  of  Congress  to  the  time  of  their  passage.  Article  firBt  of 
that  instrument  contains  |two  provisions,  one  of  them  disabling 
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Congress  from  passing  any  ex  post  facto  law ;  and  the  other  de- 
claring that,  l)efore  a  bill  shall  become  a  law,  it  shall  have  been 
presented  to  the  President,  and  either  signed  by  him  or  passed 
over  his  veto  by  two-thirds  of  both  Houses  of  Congress. 

In  point  of  fact,  this  approval  and  signing,  by  the  President, 
of  the  act  of  Congress  now  under  consideration,  as  conceded  in 
the  pleadings,  did  not  occur  until  9  o'clock  p.m.  of  the  Sd  of 
March,  1875,  several  hours  after  the  close  of  business  in  Rich- 
mond on  that  day,  and  after  the  tobacco  in  question  had  passed 
from  the  plaintifis'  control.  The  question  here  is,  not  between 
different  days,  as  was  the  question  in  the  cases  of  Arnold  v.  Tke 
United  StaieSy  9  Cranch,  104,  and  of  Matthews  v.  Zane,  7 
Wheat.,  164;  for  counsel  on  both  sides  concede  that  it  went  into 
eifect  on  the  3d  of  March,  1875.  But  the  question  here  is  upon 
fractions  of  the  same  day.  It  is  a  fiction  of  law,  applied  for  con- 
venience, that  there  are  no  fractions  of  a  day;  but  is  this  fiction 
to  be  enforced  in  spite  of  the  fact  admitted  upon  the  record,  against 
express  provisions  of  the  Constitution  of  the  United  States?  The 
eases  just  cited  decide  that  a  law  of  Congress  must  go  into  opera- 
tion on  the  day  of  its  passage,  rather  than  on  a  day  subsequent,  a 
proposition  conceded  by  the  plaintiffs.  Every  act  does  unquestion- 
ably take  effect  from  the  day  of  its  passage  or  the  day  mentioned 
in  the  act  itself. 

The  question  behind  the  one  decided  in  9  Cranch  and  7  Whea- 
ton  is,  must  every  statute  be  held  to  cover  the  whole  of  the  day 
on  which  it  goes  into  effect?  Is  this  fiction  of  law  to  be  enforced 
in  all  cases,  even  when  the  statute,  as  in  the  present  instance,  it- 
self provides  that  it  shall  not  apply  to  acts  committed  before  its 
taking  effect? 

It  was  conceded  by  the  district  attorney  that  the  fiction  of 
law  in  question  does  not  apply  to  penal  statutes.  A  penal  law 
relating  back  a  half  day  or  a  single  hour,  would  be  just  as  pos- 
itively an  ex  post  facto  law  as  it  would  be  if  it  related  back  a 
whole  day,  or  a  month,  or  a  year.  A  penal  law  of  Congress  con- 
fessedly cannot  be  enforced  against  an  act  committed  an  hour  be- 
fore the  bill  making  the  act  penal  was  signed  by  the  President, 
though  on  the  same  day.  It  is  claimed,  however,  by  the  district 
attorney  that  the  rule  is  different  in  respect  to  remedial  laws; 
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which  latter  the  law  under  consideration  is  not,  it  being  a  law 
imposing  a  tax  and  denouncing  penalties  for  the  non-{>ayment  of 
the  taxes  it  imposes. 

Such  a  concession  as  that  mentioned  would  seem  fatal ,  there- 
fore, to  the  present  defence ;  for  this  law  of  the  3d  of  March, 
1875,  must  be  construed  in  the  same  way  as  to  all  its  features. 
Otherwise,  we  are  reduced  to  the  alternative  of  construing  its 
penal  provisions  as  having  taken  effect  at  9  o'clock  p.m.  of  a  cer- 
tain day,  and  its  provisions  not  |)enal  as  having  taken  effect 
twenty-one  hours  beforehand,  which  construction  would  be  ab- 
surd. The  law  is  an  entirety.  If,  as  to  its  penal  features,  it 
cannot  be  held  to  have  gone  into  effect  until  9  p.m.  of  the  day 
of  its  enactment,  neither  can  it  be  held  to  have  gone  into  effect 
before  that  hour  as  to  its  other  provisions.  Independently,  how- 
ever, of  this  latter  consideration,  the  weight  of  authority  seems 
to  me  to  greatly  preponderate  in  favor  of  the  proposition  that 
the  courts  may  consider  fractions  of  the  same  day  in  enforcing 
statutes. 

In  Wrangham  v.  Herseyy  3  Willes,  274,  the  court  remarked: 

''  It  is  said  there  is  no  fraction  of  a  day,  but  this  is  a  fiction  in 
law,  fictio  juris  neminem  Icedere  debet.  .  .  .  By  fiction  of  law  the 
whole  term,  the  whole  assizes,  and  the  whole  session  of  Parliament 
may  be,  and  sometimes  are,  considered  as  one  day,  yet  the  matter 
of  fact  shall  overturn  the  fictiou,  in  order  to  do  justice  between  the 
parties." 

In  Combe  v.  Pitta,  3  Burrow,  1433,  Lord  Mansfield  said : 

"  Notwithstanding  the  general  fiction  of  the  whole  term  being  but 
one  day,  yet  when  the  priority  of  action  becomes  essential  and  neces- 
sary to  be  ascertained,  the  particular  day  must  be  «howu.  .  .  .  But 
though  the  law  does  not,  in  general,  allow  of  the  fraction  of  a  day, 
yet  it  admits  it  in  cases  where  it  is  necessary  to  distinguish.  And  I 
do  not  see  why  the  very  hour  may  not  be  so,  too,  where  it  is  neces- 
sary, and  can  be  done,  for  it  is  not  like  a  mathematical  point  which 
cannot  be  divided." 

Judge  Kent  say?,  1  Commentaries,  455: 

"  It  cannot  be  admitted  that  a  statute  shall,  by  any  fiction  or  re- 
lation, have  any  effect  before  it  was  actually  passed.  A  retroactive 
statute  would  partake  in  its  character  of  the  mischiefs  of  an  ex  pod 
facto  law  as  to  all  cases  of  crimes  and  penalties,  and  in  every  other 
case  relating  to  contracts  or  property  it  would  be  against  every  sound 
principle." 


Salmon  &  Hancock  v.  Burgess.  361 


Opinion  of  the  court. 


In  re  Ankrim,  3  Mclean,  285,  Justice  McLean,  of  the  Su- 
preme Court  of  the  United  States,  said  in  Circuit  Court : 

''  It  is  unaccountable  that  the  construction  (that  every  statute  be- 
gins to  have  effect,  unless  a  time  for  its  commencement  is  therein 
mentioned,  from  the  first  day  of  the  session  of  Parliament  in  which 
it  is  made)  should  have  been  continued  by  the  English  courts  down 
to  the  year  1772.  Nothing  could  show  more  forcibly  with  what  per- 
tinacity enlightened  judges  adhered  to  an  established  construction 
of  the  statutes.  This  is  not  objectionable  where  no  injustice  is  done 
to  private  rights.  But  where  the  law  was  made  to  have  a  retrospec- 
tive effect,  even  to  the  forfeiture  of  life,  it  is  a  reproach  to  the  tribu- 
nals of  justice.  In  our  government  such  a  statute  would  be  ex  post 
fctcto^  and  in  violation  of  the  Constitution  of  the  United  States.  The 
injustice  of  this  construction  in  regard  to  civil  rights  is  equally  clear, 
except  where  the  provision  is  of  a  remedial  character.  .  .  .  That  to 
notice  a  fraction  of  a  day  would  be  productive  of  inconvenience  is 
readily  admitted.  In  most  cases,  where  no  rights  are  impaired  by 
the  statute,  there  could  be  no  ground  of  complaint.  But  suppose  a 
legislature  should  make  a  certain  act  a  capital  offence,  and  the  law 
should  take  effect  on  the  day  of  its  date,  could  an  individual  be  pun- 
ished under  it  for  an  act  done  on  the  same  day,  but  before  the  stat- 
ute was  in  fact  passed  ?  If  in  such  a  case  an  individual  could  be 
punished,  it  would  bo  in  virtue  of  a  fiction  of  law,  and  there  is  no 
difference  in  principle  in  a  ficaion  that  shall  give  the  statute  a  retro- 
active effect  of  half  a  day  or  half  an  hour.  In  the  one  case,  as  well 
as  in  the  other,  when  the  act  complained  of  was  done,  it  was  inno- 
cent, but  a  statute  subsequently  passed  makes  it  penal.  And  if  pun- 
ishment in  the  one  case  be  inflicted,  it  may  be  in  the  other.  The 
only  difference  is  in  time,  not  in  principle.  A  rule  of  construction 
which  leads  to  such  a  result,  cannot  be  a  sound  one.  Like  many 
technicalities  which  have  grown  out  of  judicial  action,  the  fiction  is 
sustained  neither  by  justice  nor  reason.  .  .  .  All  who  are  acquainted 
with  the  history  of  legislative  action  in  Congress  know  that  bills 
passed  on  the  3d  of  March  in  what  is  called  the  short  session,  are 
signed  by  the  President  late  in  the  evening  of  that  day,  and  are  not 
published  until  some  days  afterwards.  But  the  repealing  act  in 
question  provides  that  it  shall  not  affect  any  case  or  proceeding  in 
bankruptcy  commenced  before  the  passage  of  this  act.  Now  sup- 
pose by  a  fiction  the  repealing  law  would  take  effect  so  as  to  include 
that  day,  still  the  saving  goes  to  the  passage  of  the  act,  and  not  to 
the  time  it  took  efifect." 


The  decision  of  the  court  was,  that  fractions  of  the  day  could 
be  considered,  and  that  the  statute  did  not  take  effect,  as  to  the 
right  of  filing  a  petition  in  bankruptcy,  until  the  actual  time  of 
its  approval  by  the  President. 
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In  re  Richardson,  2  Story,  571,  Justice  Story  said  in  Circuit 
Court : 

**  I  am  aware  that  it  is  often  laid  down  that  in  law  there  is  no 
fraction  of  a  day.     But  this  is  true  only  »ub  modo^  and  in  a  limited 
sense,  where  it  will  promote  the  right  and  justice  of  the  case.    It  is 
a  mere  legal  fiction,  and,  like  all  mere  legal  fictions,  is  never  allowed 
to  operate  against  the  right  of  the  case.     On  the  contrary,  the  very 
truth  and  facts  in  point  of  time  may  always  be  averred  and  proved 
in  furtherance  of  justice,  and  there  may  be  even  a  priority  in  an  in- 
stant of  time,  or,  in  other  words,  it  may  have  »  beginning  and  an 
end.  ...  So  that  we  see  that  there  is  no  ground  of  authority,  and 
certainly  no  rea.<«on,  to  assert  that  any  such  rule  prevails  as  that  the 
law  does  not  allow  of  fractions  of  a  day.     On  the  contrary,  common 
sense  and  common  jnstice  equally  sustain  the  propriety  of  alluwiug 
fractions  of  a  day,  whenever  it  will  promote  the  purpose  of  tiubstan- 
tial  jufiice.     Indeed,  I  know  of  no  case  where  the  doctrine  of  rela- 
tion, which  is  a  mere  fiction  of  law,  is  allowed  to  prevail,  unless  it 
be  in  furtherance  and  protection  of  rights  pro  bono  publico.  ...  In 
every  case  of  a  bill  which  is  approved  by  the  President,  it  takes 
effect  as  a  law  only  by  such  approval,  and  from  the  time  of  such 
approval.     It  is  the  act  of  approval  which  makes  it  a  law,  and,  until 
that  act  is  done,  it  is  not  a  law.     Tiie  approval  cannot  look  back- 
wards and,  by  relation,  make  that  a  law  which  was  not  so  before  the 
approval,  for  the  general  rule  is.  Lex  prospieit,  non  respicit.    The 
law  prescribes  a  rule  for  the  future,  not  for  the  past,  or,  as  it  is  some- 
times expressed,  Lex  dai  for)iiam  futuris,  non  preteritis  negotiU.    And 
this,  in  a  republican  government,  is  a  doctrine  of  vital  importance 
to  the  security  and  protection  of  the  citizen.     It  is  fully  recognized 
in   the  Constitution  itself,  which  declares  that  no  ex  post  facto  law 
shall  be  passed.  .  .  .  Surely  the  Constitution  is  not  to  be  set  aside 
or  varied  in  its  intendment  by  mere  legal  fiction.     On  the  contrary, 
it  appears  to  me  that,  in  all  cases  of  public  laws,  the  very  time  of 
the  approval  constitutes,  and  should  constitute,  the  guide  as  to  the 
time  when  the  law  is  to  have  its  effect,  and  then  to  have  its  efiect 
prospectively,  and  not  retrospectively.     It  may  not  indeed  be  easy 
in  all  cases  to  ascertain  the  very  punetum  temporis,  but  that  ought 
not  to  deprive  citizens  of  any  rights,  created  by  antecedent  laws, 
vesting  rights  in  them.     In  cases  of  doubt,  the  time  should  be  con- 
strued favorably  for  the  citizens.     The  legislature  have  it  in  their 
power  to  prescribe  the  very  moment  iixfidn.ro  afler  its  approval  when 
a  law  shall  have  effect,  and  if  it  does  not  choose  to  do  so,  I  can  per- 
ceive no  ground  why  a  court  of  justice  should  be  called  upon  to  sup- 
ply the  defect.     But  when  the  time  can  be  accurately  ascertained,  I 
confess  that  I  am  not  bold  enough  to  say  that  it  became  by  relation 
a  law  at  any  antecedent  period  of  the  same  day.     I  cannot  but  view 
such  an  interpretation  as  at  war  with  the  true  character  and  objects 
of  the  Constitution." 
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In  Pierrepoint  v.  Oraham,  4  Wash.  Ct.  Ct.  Reports,  240,  Jus- 
tice Washington  said  in  Circuit  Court : 

**  There  is  in  contemplation  of  law  no  fraction  of  a  day,  unless 
when  an  inquiry  as  to  a  priority  of  acts  done  on  the  same  day  be- 
comes necessary." 

In  re  C  H.  Wynne^  4  B.  R.  R.,  1,  Chief  Justice  Chase  said  in 
Circuit  Court  at  Richmond  : 

"  Much  was  said  in  argument  concerning  the  effect  of  the  record 
of  this  deed  upon  the  2d  of  March,  1867,  and  it  was  strenuously 
urged  that  the  deed  was  avoided  by  the  effect  of  the  (Bankruptcy) 
Act,  which  purports  to  have  been  approved  on  that  day.  But  we 
entirely  concur  with  Mr.  Justice  Story  in  thinking  thai,  where  the 
question  is  as  to  the  effect  of  a  proceeding  instituted  on  the  same  day 
on  which  an  act  affecting  the  validity  of  such  proceeding  was  passed, 
the  precise  time  at  wtiich  the  act  became  a  law  mav  be  properly  in- 
quired into.  Oardner  v.  Collector,  6  Wallace,  499.  And  in  this 
we  think  ourselves  warranted  by  the  reasoning  of  the  Supreme 
Court." 

I  find  no  decision  of  the  Supreme  Court  of  the  United  States 
directly  in  point  on  this  question  of  the  fraction  of  a  day.  But 
that  court  held,  in  the  case  cited  by  Chief  Justice  Chase,  of 
Gardner'  v.  CoUedory  6  Wall.,  at  p.  511,  "On  principle  as  well  as 
on  authority,  that  whenever  a  question  arises  in  a  court  of  law 
of  the  existence  of  a  statute,  or  of  the  time  when  a  statute  took 
eflfect,  or  of  the  precise  terms  of  a  statute,  the  judges  who  are 
called  upon  to  decide  it  have  a  right  to  resort  to  any  source  of 
information  which  in  its  nature  is  capable  of  conveying  to  the 
judicial  mind  a  clear  and  satisfactory  answer  to  such  question, 
always  seeking  first  for  that  which  in  its  nature  is  most  appro- 
priate, unless  the  positive  law  has  enacted  a  different  rule."  Here 
is  at  least  an  assertion  of  the  right  of  the  court  to  take  judicial 
cognizance  of  the  very  time  when  a  statute  was  passed. 

The  district  attorney  cite<l  an  opinion  of  the  Attorney-Gen- 
eral of  the  United  States,  published  in  21  Internal  Revenue 
Record,  90,  to  the  effect  that  every  act  of  Congress  relating  to 
revenue  must  be  construed  to  embrace  the  whole  of  the  day  on 
which  it  becomes  a  law.  I  think  the  opinion  of  a  prece<ling 
Attorney-General,  published  in  3  Opinions  of  the  Attorney-Gen- 
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erals,  82,  is  more  in  accordance  with  authority  and  reason.    The 
Treasury  Department  was  there  advised  : 

"  That  a  law  of  Congress  which  contains  no  provision  as  to  the 
time  when  it  shall  take  effect,  commences  and  takes  effect,  as  a  law, 
from  the  moment  it  receives  the  approbation  of  the  President,  and 
that,  as  a  general  rule,  it  is  not  competent  to  go  into  the  division  of 
a  day.  But  this  rule  is  not  universal,  and  when  questions  of  right 
growing  out  of  deeds,  judgments,  and  other  instruments  bearinf?  the 
same  date  are  concerned,  the  precise  time  is  allowed  to  be  estab- 
lished. If  it  be  true,  in  point  of  fact,  that  the  act  of  the  3d  March, 
1835,  did  not  receive  the  President's  signature  until  after  office  hours 
on  that  day,  then  a  right  had  been  acquired  by  Major  Hunt,  which 
ought  to  be  protected,  and  for  that  purpose  I  am  of  opinion,  in  anal- 
ogy to  the  excepted  cases  just  alluded  to,  that  the  precise  time  may  be 
inquired  into.  This  is  also  necessary,  in  order  to  prevent  the  law 
from  operating  retrospectively  for  a  part  of  the  day  on  which  it  com- 
menced." 

The  only  cases  which  have  been  cited  in  support  of  the  propo- 
sition that  fractions  of  a  day  cannot  be  considered  by  the  court, 
and  that  every  act  of  Congrass  not  penal  must  be  construed  to 
relate  back  to  the  beginning  of  the  day  on  which  it  was  signed 
by  the  President,  are  those  of  In  re  WeMmarif  20  Ver.,  653,  also 
reported  in  7  Law  Reporter,  25  ;  lib  re  HoweSy  21  Ver.,  619,  also 
reported  in  6  Law  Reporter,  297 ;  and  United  States  v.  WiUiafns 
et  ai,  1  Paine,  261.  The  first  two  cases  were  decided  by  Dis- 
trict Judge  Prentiss,  who  sustained  his  view  by  a  very  able 
opinion,  chiefly  based  on  the  grounds  of  convenience  and  neces- 
sity. The  other  case  was  decided  by  Justice  Livingston  sitting 
in  circuit  court.  The  weight  of  authority  so  greatly  prepon- 
derates against  these  decisions,  and,  I  must  add,  the  weight  of 
argument  also,  that  I  feel  constrained  to  be  governed  by  the  de- 
cisions of  Judges  Mansfield,  McLean,  and  Story,  which  I  had 
previously  cited. 

The  fiction  of  law  must  give  way  in  this  case  to  the  facts  of  the 
record,  and  I  must  hold  that  the  amendatory  act  of  3d  March^ 
1875,  increasing  the  tax  on  tobacco,  did  not  relate  back  and 
cover  any  part  of  that  day  anterior  to  the  hour  when  it  received 
the  signature  of  the  President.  The  demurrer  mast  be  over- 
ruled. 
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United  States  Circuit  Court,  Eaatetm  District  of  Vtrginiaj 

at  JRichmovidf  April,  1877. 

E.  J.  Warren  et  als.y  Trustees  of  the  Dollar  Savings 

Bank,  t;.  A.  W.  Garber. 

Under  Section  18  of  the  Revised  Statutes  of  the  United  States,  in  a  suit 
brought  by  an  assignee  in  bankruptcy  after  the  passage  of  the  act  of 
June  22d,  1874,  amending  the  Bankruptcy  Act,  to  recover  back  monoy 
paid  before  March  14th,  1874,  in  violation  of  Section  5128  of  the  Re- 
vised Statutes,  it  is  suflScient  for  the  declaration  to  lay  the  payment  as 
made  within /of4r  months  of  the  bankruptcy  instead  of  two  months  ;  and 
to  charge  that  the  defendant  had  reasoitnhle  cause  for  believing  that  the 
payment  was  made  in  fraud  of  the  provisions  of  the  bankruptcy  law, 
and  it  need  not  charge  that  the  defetidant  knew  that  it  was  so  made. 

Under  the  general  money  counts  in  such  a  declaration,  evidence  will  not  be 
admitted  to  prove  any  liability,  on  implied  promises,  contract,  or  obli- 
gatit>n,  arihing  exclusively  under  Section  5128  of  the  Revised  Statutes. 

When  a  petition  in  bankruptcy  is  filed  at  9  a.m.,  on  the  14th  March,  1874, 
?ieidy  that  a  preferential  payment  made  on  the  14th  November,  1873, 
must  be  construed  as  made  more  than  four  months  before  th')  bank- 
ruptcy. 

James  Neeson  and  Thomas  G.  Jackson,  for  plaintiff. 
John  A.  Meredith  and  John  B.  Young,  for  the  defendant. 

The  first  count  in  the  declaration  was  as  follows : 
"And  thereupon  the  said  plaintiffs  say  that  heretofore,  to 
wit,  on  the  23d  day  of  September,  1873,  the  said  Mutual  Build- 
ing Fund  and  Dollar  Savings  Bank  suspended  payment,  and 
has  not  since  said  day  resumed  payment;  that  said  Mutual 
Building  Fund  and  Dollar  Savings  Bank  was  adjudicated  a 
bankrupt  by  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  on  the  26th  day  of  March,  1874, 
upon  the  petition  of  A.  Cappell  &  Co.,  creditors  of  said  Mutual 
Building  Fund  and  Dollar  Savings  Bank,  filed  in  said  District 
Court  on  the  14th  day  of  March,  1874,  and  that  by  legal  pro- 
ceedings had  thereon,  the  plaintiffs  were  by  said  court  appointed 
and  confirmed  trustees  in  bankruptcy  of  the  estate  and  effects  of 
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said  Mutual  Building  Fund  and  Dollar  Savings  Bank,  and  the 
legal  title  to  the  estate  and  effects  thereof  was  vested  in  them, 
that  said  Mutual  Building  Fund  and  Dollar  Savings  Bank  being 
insolvent  within  four  moiiths  before  the  filing  of  the  petition 
aforesaid,  with  a  view  to  give  a  preference  to  the  said  A.  W. 
Garber,  a  creditor  of  the  Mutual  Building  Fund  and  Dollar 
Savings  Bank,  paid  to  him,  the  said  A.  W.  Garber,  out  of  the 
funds  of  said  Mutual  Building  Fund  and  Dollar  Savings  Bank, 
a  large  sum  of  money,  to  wit,  $4412.90,  the  said  A.  W.  Gar- 
ber then  having  reasonable  cause  to  believe  the  said  Mutual  Build- 
ing Fund  and  Dollar  Savings  Bank  to  be  insolvent,  and  that 
said  payment  was  made  in  fraud  of  the  provisions  of  the  Bank- 
rupt Act,  thereby  preventing  said  sum  of  money  from  coming 
into  the  hands  of  the  plaintiffs  to  the  damage  of  the  plaintifls/' 

It  will  be  seen  that  the  declaration  was  based  upon  Section 
5128  of  the  Revised  Statutes  as  it  stood  before  the  amendment 
of  June  22d,  1874.  That  amendment  changed  the  period  within 
which  a  preferential  payment,  etc.,  contemplated  by  it  should  be 
made  to  two  months  instead  of  four ;  and  made  it  necessary  for 
the  person  receiving  the  benefit  of  the  preference  to  know  that  it 
was  in  fraud  of  the  provisions  of  the  Bankruptcy  Law,  substi- 
tuting the  word  know  used  in  this  connection  for  the  words 
having  reasonable  cause  to  believe. 

The  second  count  of  the  declaration  was  similar  to  the  first  as 
to  the  use  of  four  months  in  its  recital,  but  charged  that  the  de- 
fendant knew  that  the  payment  was  in  fraud  of  the  provisions  of 
the  Bankruptcy  Act. 

The  third  count  was  the  same  as  the  first,  except  that  it  men- 
tioned in  detail  certain  sums  paid  (parts  of  the  gross  sum  of 
$4412.90)  instead  of  mentioning  the  gross  sum. 

The  fourth  count  was  like  the  seccmd  one,  but  differred  from 
it  in  mentioning  detailed  payments  instead  of  the  gross  sum  of 
$4412.90. 

Then  were  added  the  usual  general  money  counts,  without  any 
introductory  recital  of  incidental  facts  bringing  the  assumpsit 
within  the  terms  of  section  5128. 

There  was  a  demurrer  to  the  declaration,  which  was  accompanied 
by  the  following  memorandum  of  the  grounds  of  law  relied  on  :* 
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"  1st.  The  first  count  of  said  declaration  does  not  aver  that  the 
said  sum  of  $4412.90,  alleged  therein  to  have  been  paid  to  said  de- 
fendant, was  paid  to  him  within  two  months  before  the  filing  of  said 
petition,  nor  does  it  aver  that  the  defendant  '  receiving  such  pay- 
ment,' received  it  *  knowing  such  payment  was  made  in  fraud  of  the 
provision  of  the  Bankrupt  Law.' 

"  2d.  The  second  count  of  the  declaration  does  not  aver  that  the 
said  sum  of  $4412.90,  alleged  therein  to  have  been  paid  to  the  de- 
fendant, was  paid  to  him  within  two  months  before  the  filing  of  said 
petition. 

''  3d.  The  third  count  does  not  aver  that  the  said  several  sums  of 
money,  therein  alleged  to  have  been  paid  to  the  defendant,  were 
paid  to  him  within  two  months  before  the  filing  of  said  petition  ;  nbr 
does  it  aver  that  the  defendant,  '  receiving  such  payments '  received 
them, '  knowing  such  payments  were  made  in  fraud  of  the  provisions 
of  the  Bankruptcy  Law.' 

**  4th.  The  fourth  count  does  not  aver  that  the  said  several  sums 
of  money  therein  alleged  to  have  been  paid  the  defendant,  were  paid 
to  him  within  four  mouths  before  the  filing  of  this  petition  [this  ob- 
jection was  not  true,  as  there  was  an  averment  of  this  fact] ;  nor 
does  it  aver  that  they  were  paid  to  him  within  two  months  before 
filing  of  said  petition. 

"  5th.  The  5th,  6th,  7th,  8th,  9th,  and  10th  counts  in  said  decla- 
ration are  the  common  counts  in  indehitatas  assumpsit — in  neither  of 
said  counts  is  it  averred  that  at  the  time  the  acts  there  mentioned 
were  done,  and  the  indebtedness  therein  claimed  accrued,  that  the 
bank  was  insolvent,  or  was  in  contemplation  of  insolvency,  or  that 
it  was  within  four  or  two  months  before  the  filing  of  said  petition, 
or  with  a  view  to  give  a  preferment  to  said  defendant,  nor  is  it 
averred  that  said  defendant  had  reasonable  cause  to  believe  the 
bank  insolvent,  or  knew  that  they  were  done  in  fraud  of  the  pro- 
visions of  the  Bankrupt  Law. 

"  The  declaration  avers  that  at  the  time  these  payments  were 
made,  or  acts  done,  the  said  defendant  was  a  creditor  of  the  bank, 
aod  that  they  were  made  before  the  filing  of  the  petition  ;  if  so,  they 
are  valid,  and  there  can  be  no  recovery  back  in  assumpsit.  It  is 
only  when  the  payments  are  made  under  the  circumstances  specified 
in  section  51^  of  the  act,  that  the  payments  are  void,  and  can  be 
recovered  back  by  the  assignee  ;  and  to  enable  him  to  do  so,  he  must 
aver  all  the  acts  and  circumstances  specified  in  that  section,  as  it  is 
a  statutory  action.  They  are  conditions  precedent  to  his  recovery, 
and  must  be  averred  in  the  declaration  and  proved  in  the  trial. 

"  For  the  act  expressly  declares  that  the  assignee  may  recover  the 
property,  or  the  value  of  it,  from  the  person  receiving  it." 

HUGHES,  J. — ^The  demurrant's  objections  to  the  declaration 
are  founded  upon  two  propositions,  viz. : 

Ist.  That  section  5128  of  the  Revised  Statutes  is  a  penal  law, 
or  at  least  a  law  imposing  a  forfeiture;  and 


368  Warren  v.  Garber. 


Opinion  of  the  court. 


2d.  That  it  must,  as  such,  be  treated  as  if  it  had  read  before 
the  22d  of  June,  1874,  as  it  has  read  since  it  was  amended  on 
that  day,  as  to  violations  of  it  committed  before  the  date  of  the 
amendment,  and  sued  upon  afterwards. 

Neither  of  these  propositions  is  true.  Section  5128  is  not  a 
penal  law,  nor  does  it  impose  a  forfeiture.  It  creates  a  disability. 
It  imposes  a  liability  in  case  its  disabling  provisions  are  violated. 
It  establishes  upon  that  liability  a  right.  And  it  gives  a  remedy 
for  that  right. 

vThe  policy  of  the  Bankruptcy  Law  being  to  distribute  the 
assets  of  the  bankrupt  equally  among  his  creditors,  this  section 
was  inserted  in  aid  of  that  purpose.  As  at  common  law  an  in- 
fant or  a  married  woman  could  make  no  valid  contract,  so  this 
section  provides  that  insolvents  shall  not,  within  a  defined  period 
of  their  bankruptcy,  be  able  to  dispose  of  their  property  to  per- 
sons who  have  reasonable  cause  to  believe  that  they  are  insolvent, 
and  are  acting  in  contemplation  of  bankruptcy.  If  they  do 
dispose  of  their  property,  under  the  circumstances  defined  by  the 
section,  the  law  declares  that  the  transaction  is  void,  and  author- 
izes their  assignees  in  bankruptcy  to  recover  back  the  property 
so  disposed  of,  or  its  value.  If  money  be  paid  out  by  the  in- 
solvent under  the  circumstances  detailed  by  the  section,  then  the 
payment  is  void,  the  creditor  who  receives  the  money  receives  it 
under  a  void  payment,  which  carries  no  title  to  him,  just  as  the 
payment  of  money  by  a  child  to  an  adult  person  is  a  void  pay- 
ment, and  an  implied  contract  at  once  arises  by  which  the  i)erson 
receiving  the  money  becomes  debtor  to  the  person  entitled  to  it, 
the  law  implying  a  promise  on  his  part  to  return  it. 

Section  5128,  therefore,  has  two  distinct  characters:  First, 
it  declares  void,  among  other  things,  a  preferential  'payment  of 
money,  and  raises  an  implied  promise  or  contract  as  of  the  date 
of  the  transaction  on  the  part  of  the  receiver,  of  the  money,  to 
repay  it.  Second,  it  authorizes  the  assignee  of  the  bankrupt  who 
paid  the  money,  to  sue  for  and  recover  it.  Only  in  this  last 
respect  is  section  5128  remedial.  Only  in  this  last  respect  can 
an  amendment  of  the  law  affect  the  rights  which  arose  or  were 
vested  before  the  passage  of  the  amending  law. 

On  the  other  hand,  that  part  of  the  section  which  defines  the 
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circumstances  under  which  a  payment  shall  be  void,  is  declara- 
tory and  not  remedial,  creating  a  disability  in  the  insolvent  to 
pay  within  a  certain  period,  creating  a  liability  in  the  person  re- 
ceiving the  money  to  repay  it,  making  void  the  transaction,  and 
doing  all  as  of  tlie  date  of  the  transaction  itself. 

Any  payment  by  this  bankrupt  which  was  made  within  four 
months  before  the  date  of  its  bankruptcy,  the  14th  of  March,^ 
1874,  under  circumstances  described  by  the  law  as  it  was  during 
that  period,  was  void,  and  void  by  virtue  of  the  law  as  then  in 
force. 

It  is  very  true  on  the  general  principles  governing  the  con- 
struction of  laws  which  have  been  amended,  that  where  a  penalty, 
forfeiture,  or  disability  is  imposed,  and  that  disability  is  narrowed' 
by  the  amending  law,  the  amended  is  held  to  prevail  over  the 
original  law.  Sedgwick  Stat,  and  Con.  Law,  129,  130,  and 
Cooley's  Con.  Lim.,  381,  and  the  numerous  cases  there  cited. 
It  is  also  true,  that  where  a  general  clause  of  the  amended  law 
repeals  all  provisions  of  the  original  law  inconsistent  with  those 
of  the  new  law,  as  in  this  case,  it  is,  in  general,  construed  to 
have  the  effect  to  substitute  the  new  law  for  the  old,  retroactively 
as  to  penalties,  forfeitures,  and  disabilities.  But  while  this  is  the 
case  as  to  mere  disabilities,  it  is  not  so  as  to  such  disabilities  a» 
are  coupled  with  liabilities,  out  of  which  rights  accrue  to  third 
persons,  as  in  the  case  now  before  us.  Here  the  disability  to- 
make  a  preferential  payment  within  four  months  of  the  bank- 
ruptcy, imposed  by  the  law  upon  the  insolvent,  was  coupled  with 
a  corresponding  liability  of  the  receiver  of  the  money  to  restore 
it,  and  an  implied  contract  to  restore  it  to  a  third  person  entitled,. 
in  equity,  and  upon  principles  of  natural  justice,  to  receive  it. 

Judge  Dillon,  in  Singer  v.  Sloan,  12  B.  R.  R.,  208,  seems  to 
have  overlooked  the  distinction  between  a  mere  disability  and  a 
disability  complicated  with  liabilities,  and  with  resulting  equit- 
able and  statutory  rights.  Notwithstanding  the  high  authority 
of  that  eminent  jurist,  his  decision  in  this  case  has  been  over- 
ruled in  several  cases  subsequently  decided,  and  I  should  not  feel 
at  liberty  to  follow  it  here  even  on  general  principles.  See  Sin- 
ffer  V.  Sloan,  11  B.  R.  R.,  441,  and  12  B.  R.  R.,  208  ;  Kinker  y. 
Van  Dyke,  11  Id.  308,  and  14  Id.  112;  BameweU  v.  Jcmes,  14 
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Td.  278 ;  In  re  Lee,  14  Id.  89 ;  Oxford  Iron  Company  v.  Slafla-y 
Id.  381. 

For  if  any  doubt  were  left  on  this  head,  it  would  be  removed 
by  section  13,  Revised  Statutes  of  the  United  States,  which  ap- 
plies to  all  laws  of  Congress,  and  which  provides  in  express 
terms,  that 

"  The  repeal  of  any  statute  shall  not  have  the  effect  to  release 
or  extinguish  any  ....  liability  incurred  under  such  statate, 
unless  the  repealing  act  shall  so  expressly  provide,  and  such 
statute  shall  be  treated  as  still  remaining  in  force  for  the  purpose 
of  sustaining  any  proper  action  ....  for  the  enforcement  of 
such  liability."  The  Revised  Statutes  were  enacted  on  the  2*2d 
of  June,  1874,  simultaneously  with  amended  Bankruptcy  Act 

I  hold,  therefore,  that  those  counts  of  the  declaration  are  good 
inrbich  set  forth  the  liability  created  l>y  section  5128,  as  it  was 
during  the  period  four  months  before  the  14th  of  March,  1874, 
which  was  the  day  of  the  filing  of  the  petition  in  bankruptcy; 
they  are  sufficient  in  laying  the  payment  sued  upon  within  four 
months,  and  in  averring  that  the  defendant  had  reasonable 
cause  to  believe  that  the  money  was  paid  him  in  fraud  of  the 
provisions  of  the  Bankruptcy  Act.  They  need  not  lay  the  pay- 
ment within  two  months,  nor  aver  that  the  defendant  knew  that 
the  payment  was  made  in  fraud  of  the  provisions  of  the  Bank- 
ruptcy Act  The  demurrer,  therefore,  to  the  four  special  counts 
in  the  declaration  is  overruled. 

As  to  the  general  counts,  it  is  proper  to  say  in  advance,  that 
while  the  demurrer  to  them  is  overruled,  the  court  will  not  per- 
.mit  any  e\ndence  to  be  given  under  them  at  the  trial,  of  a  lia- 
bility, contract,  promise,  or  obligation  arising  exclusively  under 
section  5128. 

Proceedings  at  the  Trial. 

Thereupon  the  case  went  to  trial,  the  plaintiffs  having  filed 
the  following  bill  of  particulars,  setting  forth  the  items  claimed; 
the  first  two  items  being  for  money  received  by  the  defendant,  on 
his  checks  drawn  before  the  beginning  of  the  period  of  four 
months  preceding  the  bankruptcy;  the  remaining  four  items 
being  for  money  received  on  checks  drawn  within  that  period: 
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Bill  of  Farticulars, 

1878. 

Oct. 

80. 

To  cash  on  your  check  of  this  date, 

,.    $2646  72 

Nov. 

14. 

It                              .U                                     .il 

617  01 

Nov. 

16. 

U                               U                                       tl 

188  10 

Dec. 

2. 

U                              II                                       (1 

,.       1084  60 

Dec. 

2. 

It                    ^1                           li 

24  00 

Dec. 

4. 

11                     II                           II 

64  67 

The  petition  in  bankraptcj  having  been  filed  at  S  A.M.  on  the 
14th  March,  1S74,  plaintiffs  raised  a  question  whether  the  14th 
November,  1873,  was  not  part  of  the  four  months  so  as  to  include 
the  check  paid  on  that  day,.  But  the  court  ruled  that  that  day 
should  be  excluded;  first,  because  section  5013  expressly  so  pro- 
vided; and  second,  because,  on  general  principles,  the  law  will 
presume  that  the  payment  was  made  «\vhile  the  person  was  com- 
petent to  make  it  in  cases  of  doubt. 

Plaintiffs  also  contended  that  the  president  and  .cashier  were 
not  authorized  to  pay  the  two  first  checks  to  one  depositor  while 
the  bank  was  unable  to  pay  all  depositors.;  but  failed  to  show 
that  these  officers  were  forbidden  to  make  such  payments. 

On  the  questions  thus  arising,  the  court  gave  the  following  in- 
structions to  the  jury : 

First  Instruction. 

The  court  instructs  the  jury  that  in  order  for  the  ^plaintiffs  to 
recover  back  any  payments  made  to  the  defendant  within  four 
months  before  the  14th  of  March,  1874,  the  jury  must  believe 
from  the  evidence — 

1st.  That  the  Mutual  Building  Fund  and  Dollar  Savings 
Bank  was  insolvent  at  the  time  of  the  payment. 

2d.  That  the  bank  made  the  payment  with  a  view  to  give  a 
preference  to  the  defendant. 

3d.  That  the  defendant  had  reasonable  cause  to  believe  that  the 
bank  was  insolvent. 

4th.  And  that  the  defendant  also  had  reasonable  cause  to  beliem 
that  the  payment  was  made  in  fraud  of  the  provisions  of  the 
Bankrupt  Act. 
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The  jury  must  believe  that  all  this  was  so,  or  else  they  should 
not  fiud  for  the  plaintiffs  as  to  any  such  payment. 

Second  Insb^dion. 

The  jury  are  further  instructed  that,  in  contemplation  of  the 
law  of  bankruptcy,  insolvency  consists  in  being  unable  to  paj 
and  not  paying  just  and  legal  demands  for  money  due  and  paya- 
ble in  the  ordinary  course  of  the  debtor's  business. 

Third  Inntru^^ion. 

They  are  also  instructed  that  before  or  on  the  14th  day  of 
November,  1873,  the  president  and  cashier  of  the  bank  had  a 
right  to  make  bona  fde  settlement  of  the  indebtedness  of  the 
bank  with  its  assets  as  they  thought  best  for  its  interests  subject 
to  the  control  of  the  board  of  directors;  and  that  upon  and  prior 
to  the  14th  day  of  March,  1873,  the  bank  had  a  right  to  make 
any  bona  fde  payment  to  any  of  its  creditors,  whether  the  same 
was  a  preference  or  not,  and  that  the  acts  of  the  cashier  of  the 
bank  in  any  such  payment  while  he  occupied  and  filled,  in  fact, 
that  office,  are  to  be  taken  as  the  acts  of  the  bank,  unless  they 
were  forbidden  by  the  bank,  and  such  prohibition  was  known  to 
the  party  receiving  payment. 

Fourth  Instruction. 

If  defendant  received  money,  or  property  converted  into  money 
or  its  equivalent,  which  he  was  not  entitled  to  receive,  either  by 
fraud  or  from  any  one  not  authorized  to  give  or  deliver  the  same 
to  him,  which  was  the  money  or  property  of  the  said  bonk, 
though  it  was  more  than  four  months  before  the  filing  of  the  pe- 
tition in  bankruptcy,  the  plaintiffs  may  recover  the  same  or  the 
value  thereof  in  this  case  and  on  the  common  counts. 

The  jury  found  a  verdict  for  the  plaintiffs  in  the  sum  of 
$1276.17,  the  amount  of  the  payments  made  within  four  months. 
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Circuit  Court  of  the  United  StateSy  Eastern  District  of  Virginia, 

at  Alexandria,  September  26^,  1876. 

William  Smith  v.  David  Turner. 

The  principle  of  res  judicata^  which  applies  only  where  there  is  an  identity 
of  the  thing  FUfd  for,  of  the  cause  of  acfian,  of  jtersoriH  and  parti^n^  and 
of  the  qnaliiyof  the  p^rwms  for  or  a.scAin>t  whom  the  claim  is  made,  does 
not  work  an  ef>t(>ppel  against  the  complainant  in  a  suit  where  the  last 
three  conditions  are  wantins;. 

A  decision  of  the  Supreme  Court  of  the  United  States,  which  held  that  the 
tax  sale  of  a  ci^rtain  piece  of  land  made  by  commissioners  of  the  United 
States  (which  it  at^sumed  to  be  valid)  carried  to  the  purchaser  the  whole 
ei*late  in  the  land  free  from  incumbrance*,  does  not  prevent  a  person, 
who  was  not  a  party  to  the  record  before  the  court,  fr,>m  bringint;  suit 
ae^ainst  the  purchaser  of  the  land,  for  the  purpose  of  contesting  the  va- 
lidity of  the  sale  which  was  the  subject  of  the  decision. 

At  a  United  States  government's  tax  sale,  made  on  the  first 
day  of  March,  1864,  at  Alexandria,  Virginia,  David  Turner 
became  the  purchaser  and  entered  into  possession  of  a  lot  of  land 
and  dwelling-house,  on  Rovall  Sti'eet  in  that  city.  The  land 
was  at  the  time  charged  on  the  land-book  for  1860,  kept  under 
the  laws  of  Virginia,  to  R.  M.  &  J.  M.  Smith.  Turner  still 
holds  possession  of  the  property. 

R.  M.  &  J.  M.  Smith  seem  to  have  owned  at  the  time,  not 
the  fee  simple  title  in  the  estate,  but  only  a  rent-charge  of  $224 
per  annum.  But  they,  and  those  from  and  through  whom  they 
claimed,  had  held  undisputed  possession  of  the  entire  estate  in 
the  property  since  1821.  It  is  contended  by  Turner  that  their 
interest  was  in  truth  and  in  fact,  by  virtue  of  long  possession  and 
merger,  the  entire  fee  simple. 

In  February,  1867,  J.  M.  Smith,  survivor  of  R.  M.  Smith, 
who  had  died,  sued  out  a  distress  warrant  against  Turner,  for 
rent  in  arrears  from  November,  1861,  for  five  years,  amounting 
to  $1120.  He  proceeded  upon  the  ground  that  his  rent-charge 
was  not  affected  by  the  government's  tax  sale,  only  the  fee  sim- 
ple passing  to  Turner,  the  purchaser.     The  warrant  was  levied 
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upon  household  forniture  of  Turner  found  upon  the  premises  to 
the  value  of  $200.  Turner  replevied  his  property  and  contested 
the  right  of  the  distrainor  in  the  County  Court,  and  afterwards 
in  the  Circuit  Court  of  Alexandria.  In  the  latter  court  a  jary 
found  a  special  verdict  which  traced  the  history  of  the  title  of 
the  land  dowa  from  1819  to  the  tax  sale  to  Turner.  Upon  this 
special  verdict  the  Circuit  Court  rendered  judgment  in  favor  of 
lihe  distrainor.  The  case  was  carried  by  writ  of  error  to  the  Su- 
preme Court  of  Appeals  of  Virginia,  where  the  judgment  of  the 
Circuit  Court  was  affirmed.  A  writ  of  error  was  then  taken  out 
of  the  Supreme  Court  of  the  United  States  by  Turner,  and  that 
court  reversed  the  judgment  of  the  State  courts,  and  decided  that 
tliere  was  nothing  in  the  acts- of  Congress  of  June  7th,  1862,  and 
February  5th,  1863  (relating  to  the  collection  of  taxes  in  insur- 
rectionary States),  which  requires  the  tax  commissioner  to  hunt 
up  the  owners  of  land  assessed  with  a  tax,  or  to  make  the  tax 
out  of  personal  property  of  his,  or  which  may  be  found  upon  the 
land ;  but  that  it  was  clearly  a  direct  tax  upon  the  land  and 
upon  all  the  estates,  interests,  and  claims  connected  with  or 
growing  out  of  the  land,  that  all  this  was  forfeited  to  the  United 
States  on  non-payment  pf  the  taxes^  and  passed  by  the  sale  to 
the  purch&ser,  subject  alone  to  the  right  of  redemption,  which 
the  law  allowed ;  that  in  that  respect  only  was  it  a  defeasible 
title,  but  in  all  other  respects  was  perfect,  complete,  and  entire; 
and  that  in  this  case,  the  sale  being  a  valid  one,  the  rent-charge 
of  the  defendant  in  error  was  cut  off^  and  destroyed  by  it. 

The  case  of  /.  M.  Smith  v.  David  Turner  (reported  as  Turner 
v.  Smith  in  14  Wallace,  553)  ended,  of  course,  with  this  decision. 

But  no  notice  had  been  taken  i»  any  of  the  proceedings  which 
have  been  described  of  a  deed  of  trust  which  in  the  year  1854 
bad  I>een  executed  by  B.  M.  &  J.  M.  Smith  to  Benjamin  H. 
Berry  as  trustee,  to  secure  a  debt  due  to  Aquilla  Glasscock,  evi- 
denced by  several  bonds,  now  amounting  to  some  $6500.  These 
bonds  were  assigned  by  their  holder  to  one  William  Smith  as 
trustee,  for  the  benefit  of  his  children.  This  deed  of  trust  con- 
veyed to  Berry  the  rent-charge  of  $224,  which  has  been  men- 
tioned, and  all  the  interest  in  the  lot  on  Royall  Street  derived 
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by  the  grantors^  R.  M.  &  J.  M.  Smithy  from  those  under  whom 
thej  claimed  and  held  possession. 

In  April^  1874,  William  Smith,  as  trustee  for  his  children,  to 
whom  Aquilla  Glasscock  had  assigned  the  bonds  of  R.  M.  &  J. 
M.  Smith,  which  have  been  mentioned,  brought  a  bill  in  the 
Circuit  Court  of  the  city  of  Alexandria,  to  foreclose  the  trust 
deed  of  1854,  making  David  Turner,  one  Robinson  (who  had 
been  substituted  for  Berry,  who  had  died,  as  trustee),  J.  M. 
Smith,  and  the  heirs  of  R.  M.  Smith,  deceased,  parties  defeud- 
ant.  The  claim  of  the  complainant  was  based  on  the  ground 
that  the  tax  sale  of  1864  was  invalid,  and  gave  no  title  as  against 
the  complainant  to  the  purchaser,  David  Turner.  The  com- 
plainant alleges  facts  in  regard  to  the  sale  identical  with  those 
which  were  presented  in  the  case  of  Tacey  v.  Iridn,  reported  in 
18  Wallace,  549,  in  which  the  Supreme  Court  had  decided  the 
tax  sale  invalid. 

This  suit  of  William  Smith  v.  David  Turner  has  been  removed 
from  the  Circuit  Court  of  Alexandria  into  this  court  by  writ  of 
certiorari  sworn  out  bv  the  defendant.     The  suit  is  resisted  on 

w 

the  ground  that  the  Supreme  Court  of  the  United  States  in 
Turner  v.  Smith  has  already  determined  against  the  rights  of 
the  complainant  by  deciding  that  the  rent-charge  of  R.  M.  &  J. 
M.  Smith  conveyed  by  their  deed  of  trust  was  "  cut  off  and  de- 
stroyed" by  the  tax  sale  of  1st  of  March,  1864,  and  that  the  pur- 
chaser holds  the  property  clear  of  all  incumbrances. 

Hunton  &  French,  for  complainant. 
Francis  L.  Smith  &  Son,  for  defendant. 

HUGHEJS,  J. — The  chief  question  is,  whether  the  principle 
of  res  judicata  applies  here  in  bar  of  the  rights  of  William  Smith 
ander  the  trust  deed  of  1854.  He  sues  for  one  of  the  very  "  in- 
terests "all  of  which  the  Supreme  Court  has  decided  to  have 
passed  to  Turner  by  the  tax  sale  of  1864.  This  principle  ap- 
plies only  in  cases  where  these  four  things  concur,  viz. :  Ist,- 
where  there  is  an  identity  of  the  thing  sued  for ;  2d,  where  there 
18  an  identity  of  the  cause  of  action ;  3d,  where  there  is  an 
identity  of  persons  and  of  parties  to  the  suits ;  and  4th,  wherd 


376  Smith  t;.  Turner. 

Opinion  of  the  court. 

there  18  an  identity  of  character  or  qwility  in  the  parties  for  or 
against  whom  the  claim  is  made.  (Bouvier's  Law  Diet.;  title 
Res  JiuUcata,  and  the  numerous  cases  there  cited.) 

In  the  present  case  it  may  be  conceded,  that  the  first  condition 
exists.  But  the  rest  do  not.  As  to  the  second,  the  cause  of  action 
in  Turner  v.  Smith  was  rent  distrained  for ;  while  here  the  prayer 
is  for  a  foreclosure  of  a  mortgage  of  a  rent-charge  alleged  to  rest 
upon  the  land.  As  to  the  third  condition,  except  the  defendants, 
David  Turner  and  J.  H.  Smith,  none  of  the  parties  are  the  same 
as  they  were  in  Turner  v.  Smith.  As  to  the  fourth  condition,  in 
that  case,  J.  M.  Smith  sued  as  owner  of  the  rent-charge,  while  in 
this  suit  William  Smith  sues  as  beneficiary  in  a  dec<l  of  trust, 
conveying  the  rent-charge  and  all  the  interests  held  by  the  grant- 
ors in  the  deed  in  the  land  in  question.  Thus,  the  cause  of  action, 
the  parties,  and  the  quality  or  character  of  the  parties  are  all  dif- 
ferent in  the  two  suits,  and  William  Smith  is  not  estopped  from 
bringing  this  suit  bV  the  judgment  against  J.  M.  Smith  in  the 
suit  of  Turner  v.  Smith,  He  may  sue,  moreover,  for  another  and 
better  reason. 

He  certainly  had  rights  in  the  lot  on  Royall  Street,  Alexan- 
dria, at  the  time  of  the  tax  sale  in  1864.  If  that  sale  was  in- 
valid those  rights  still  subsist.  He  is  not  bound  by  any  judicial 
decision  upon  the  validity  of  that  sale  rendered  in  a  cause  in  which 
he  was  not  a  party.  The  Constitution  declares  that  no  person 
shall  be  deprived  of  his  property,  except  by  due  process  of  law. 
If  that  tax  sale  has  been  declared  valid,  it  has  been  declared  so 
in  a  proceeding  to  which  he  was  not  a  party,  and  he  is  in  no 
manner  bound  by  the  decision.  He  has  as  much  right  to  im- 
peach that  sale  by  judicial  proceeding  as  if  the  suit  of  Turner  v. 
Smith  had  never  been  brought.  His  right  to  sue  is  as  good  now 
as  it  ever  was. 

The  other  question  in  the  case  is,  whether  the  decision  of  the 
Supreme  Court  in  Turner  v.  Smith  is  not,  as  an  authority  in 
settling  the  principle  of  law  on  which  it  was  decided,  binding 
upon  this  court  in  this  cause. 

It  would  undoubtedly  be  so  but  for  certain  considerations 
about  to  be  stated.  In  the  case  of  Turner  v.  Smith  the  validity  of 
the  tax  sale  of  1864  was  not  contested  and  was  admitted.    That 
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being  a  concession  in  that  case,  the  Supreme  Court  decided  only 
that  by  a  valid  tax  sale,  under  the  lawf)  of  the  United  States 
cited,  the  land  which  is  sold  passes  to  the  purchaser  clear  of  all 
incumbrances.  The  complainant  in  the  present  suit,  however, 
raises  no  question  as  to  what  passes  by  such  a  sale,  but  contests 
the  validity  of  the  sale  of  1864,  and  rests  his  suit  upon  the  ques- 
tion of  its  validity.  And  not  having  been  a  party  to  the  former 
suit,  he  is  not  bound  by  the  concessions,  admissions,  omissions, 
faults,  or  blundera  of  the  plaintiff  in  that  suit,  and  the  decision 
there  is  only  binding  here  as  to  the  principle  there  settled,  and 
not  as  to  any  different  principle  of  law  not  raised  or  passed  upon 
there,  but  relied  upon  here  as  governing  this  case. 

The  question  here  being  the  validity'  of  the  tax  sale  of  1864, 
and  the  facts  of  that  sale  being  shown  in  the  evidence  to  be  iden- 
tical with  those  which  existed  in  the  tax  sale  which  was  passed 
upon  by  the  Supreme  Court  in  the  case  of  Tacey  v.  Inoin  (re- 
ported in  18  Wallace,  549),  the  complainant  contends  that  this 
court  is  bound  by  the  decision  in  Tacey  v.  Irwin,  and  not  by  ^ 
that  in  Tamer  v.  Smith, 

In  the  case  of  Bennett  v.  Hunter,  9  Wallace,  326,  the  Supreme 
Court  had  decided  that  the  owner  of  land  assessed  with  a  Federal 
tax  was  not  bound  to  tender  the  tax  due  in  person,  but  might  do 
so  by  another,  and  that  if,  in  consequence  of  the  refusal  of  tax 
commissioners  to  receive  a  tax  when  tendered  by  a  person  other 
than  the  owner  of  the  land,  the  land  was  forfeited  and  sold,  such 
tax  sale  was  invalid.  In  the  case  of  Tacey  v.  Inoin,  the  Supreme 
Court  held,  that  where  the  tax  commissioners  advertised,  or  gave 
out  to  the  public,  that  they  would  not  receive  taxes  from  any  but 
the  owners  of  lands  in  person,  then  a  tender  by  others  than  the 
owners  was  rendered  useless  and  nugatory,  and  need  not  be 
proved,  and  that  tax  sales  made  of  such  lands  were  invalid  and 
null. 

The  facts  here  being  the  same  as  they  were  in  the  case  of 
Ta/sey  v.  Inoin,  and  the  question  of  law  upon  these  facts  being 
the  same,  the  decision  there  furnishes  the  law  to  this  court  of 
this  case,  and  a  decree  must  be  given  for  the  complainant. 
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United  States  Circuit  Courts  Eastern  District  of  Virginia,  ai 
Norfolk,  July  and  September,  1876- 

Georoe  E.  Bowden,  Receiver  of  the  First  National 
Bank  of  Norfolk,  v.  W.  H.  Morris  et  ah. 

In  the  trial  of  a  suit  at  law,  brought  by  the  receiver  of  a  national  bank  ae:ain«t 
its  stockholders,  for  a  contribution  of  a  hundred  per  cent,  to  mi-et  the 
liabilities  of  the  bunk,  under  section  6151  of  the  Revised  St-^tuips  of 
the  United  States,  no  evidence  was  pre-^ented  to  show  that  the  bitnk  was 
insolvent,  or  that  it  was  so  to  the  extent  of  a  hundred  per  cent  of  iti 
capital  stock  ;  but  the  plaintiff,  as  to  such  liability,  produciHl  only  a 
letter  of  the  Comptroller  of  the  Currency  to  the  receiver,  Hlle«;in^  that 
he  had  **  determined  that,  in  order  to  dis^charge  the  legal  debtj:  and  lia- 
bilities of  the  bank,  it  would  be  necessary  to  enforce  and  ci*llcct  the 
whole  amount  of  the  personal  liability  of  the  individual  stockholders." 
Held^  that  the  plaintiff  was  not  entitled  to  recover,  as  no  proof,  established 
by  legal  evidence,  had  been  presented  at  the  trial,  of  the  fact  that  the 
bank  was  insolvent,  and  insolvent  to  the  extent  of  one  hundred  per  cenL 
of  its  capital. 

On  motion  afterwards  for  a  new  trial,  based  on  the  ground  that  the  plaintiff*! 
attorney  had  relied  upon  the  language  used  by  the  learned  justice  of 
the  Supreme  Court  of  the  United  States,  in  his  decision  in  the  case  of 
Kenvedy  v.  Oibson^  8  Wallace,  498, 
Heid,  that  this  was  a  sufficient  ground  for  awarding  new  trial. 

These  were  actions  of  assumpsit,  and  were  heanl  together, 
th6  facts, of  all  being  the  same. 

L.  L.  Lemis,  United  States  Attorney ,  for  the  plaintiff. 
Richard  H.  WaVce,  W.  H.  C.  Ellis,  and  Harmanson  &  Heaths 
for  Vie  defendants. 

Plea  of  non-assumpsit.  By  stipulation  between  counsel  a  jury 
is  waived,  and  the  issues  of  fact,  as  well  as  law, are  submitted  to 
the  court. 

HUGHES,  J. — ^These  suits  are  founded  upon  section  5151  of 

the  Revised  Statutes  of  the  United  States,  which  provides  that: 

^'  The  shareholders  of  every  banking  association  shall  be  in- 
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dividaally  responsible,  equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts,  and  engagements  of  such  asso- 
ciation, to  the  extent  of  the  amount  of  their  stock  therein  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares,"  etc. 

At  the  trial  of  these  causes,  the  only  evidence  presented  by 
counsel  for  the  plaintiff  bearing  on  the  point  on  which  the  cases 
tarn,  are:  Ist,  the  comptroller's  certificate  of  the  organization 
of  the  First  National  Bank  of  Norfolk,  with  a  capital  stock  of 
a  hundred  thousand  dollars,  dated  the  23d  of  February,  1864. 
2d.  A  list  of  the  subscribers  to  the  capital  stock  to  that  amount, 
among  whom  are  the  defendants  in  these  suits,  for  the  respective 
numbers  of  shares  set  forth  in  the  declarations.  3d.  A  certificate 
of  protest  showing  that  the  bank  failed  and  suspended  payments 
on  the  28th  of  May,  1874.  4th.  The  comptroller's  certificate, 
dated  June  3d,  1874,  of  the  appointment  of  the  plaintiff  as 
receiver  of  the  bank,  with  power  to  act  as  such  under  the  general 
banking  law.  5th.  Printed  copies  of  the  demand  of  the  plain- 
tiff upon  the  defendants  for  the  amounts  sued  for,  sent  through 
the  mail.  6th.  The  following  letter  from  the  comptroller  to  the 
receiver :  * 

Treasury  Drpabtmvnt, 
Officx  of  Comptrollrr  of  Currknct, 

WasiiingtoN|  AugiL-^t  13th,  1876. 

Sir:  Having  determined  that  in  order  to  discharge  the  legal 
debts  and  liabilities  of  the  First  National  Bank  of  Norfolk,  it  will 
be  necessary  to  enforce  and  collect  the  whole  amount  of  the  personal 
liability  of  the  individual  stockholders  owning  stock  at  the  date  of 
the  suspension  of  said  bank,  so  far  as  the  same  can  be  done  by  legal 
proceedings.  You  are  directed  at  once  to  institute  such  legal  pro- 
ceedings iu  the  proper  court,  as  may  be  necessary  to  enforce  against 
each  and  every  shareholder  of  said  bank  owning  stock  or  any  interest 
therein  at  the  time  said  bank  8us|)eudedy  his  or  her  personal  liability 
as  such  stockholder,  under  the  provisions  of  section  5151  of  the  Re- 
vised Statutes  of  the  United  States,  and  this  order  must  be  held  to 
extend  to  all  cases  save  those  where,  because  of  bankruptcy  or  ap- 
parent insolvency,  such  legal  proceedings  would  be  of  no  avail. 

Very  respectfully, 

John  Jay  Knox, 

CumptroUer  ot  tho  Currency. 

GCORQE  E.   BOWDKN,  Ei«Q-, 

Bectiiver  First  National  Bank,  Norfolk,  Va. 
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Except  this  letter,  and  the  certificate  of  the  protest  of  a  single 
ten  dollar  note  of  the  bank,  made  on  the  28th  of  May,  1873, 
there  is  no  evidence  in  the  cause  tending  to  show  that  the  bank 
is  liable  for  contracts,  debts,  or  engagements  of  any  sort,  or  to 
any  amount  beyond  its  assets. 

In  order  to  establish  the  liability  of  these  defendants,  it  mast 
appear  from  the  evidence — 1st,  that  the  receiver  is  authorizied  to 
bring  these  suits  ;  and  2d,  that  the  bank  owes  "  contracts,  debts, 
and  engagements"  beyond  its  assets,  requiring  the  contributions 
sued  for  from  these  shareholders.  Of  the  authority  of  the  re- 
ceiver to  sue,  and  to  sue  for  the  amounts  for  which  these  suits 
are  brought,  the  certificate  and  the  letter  of  the  comptroller  are 
sufficient  proof.  The  Supreme  Court  of  the  United  States  has 
so  decided  in  the  case  of  Kennedy,  Receiver,  v.  Gibson  et  als,,  8 
Wallace,  498.  At  page  505,  Justice  Swayne  says,  "  It  is  for  the 
comptroller  to  decide  when  it  is  necessary  to  institute  proceed- 
ings a»ainst  the  stockholders  to  enforce  their  personal  liability, 
and  whether  the  whole  or  a  part,  and  if  only  a  part,  how  much 
shall  be  collected.  These  questions  are  referred  to  his  judgment 
and  discretion,  and  his  determination  is  conclusive.  The  stock- 
holders cannot  controvert  it.  It  is  not  to  be  questioned  in  the 
litigation  that  may  ensue.  He  may  make  it  at  such  time  as  he 
may  deem  proper,  and  upon  such  data  as  shall  be  satisfacti>ry  to 
him.  This  action  on  his  part  is  indispensable,  whenever  the 
personal  liability  of  the  stockholder  is  sought  to  be  enfonsed, 
and  must  precede  the  institution  of  suit  by  the  receiver.  The 
fact  must  he  distinctly  averred  in  all  such  cases,  and  if  put  io 
issue  must  be  proved."  See  also  Cadle  v.  Baker,  20  Wallace, 
650,  to  the  same  effect. 

Of  course,  this  decision  is  the  law  of  the  present  case ;  and  ac- 
cordingly  lam  authorized  to  hold  that  the  comptroller's  certificate 
of  June  3d,  1874,  is  sufficient  proof  that  the  plaintiff  is  the  re- 
ceiver of  the  bank,  and  that  his  letter,  dated  13th  of  August, 
1875,  is  conclusive  proof  that  the  receiver  had  authority  to  sue 
in  these  cases.  No  stockholder  can  dispute  that  authority,  and 
none  of  these  defendants  do  dispute  it.  Wliether  to  sue,  wken  to 
sue,  and  for  how  much  to  sue,  are  matters  for  the  exclusive  deter- 
mination of  the  comptroller,  who  directs  the  receivers  according  to 
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his  determination^  and  whose  determination  can  be  controverted 
or  resisted  by  no  stockholder  of  the  insolvent  bank. 

But  the  United  States  attorney,  who  is  counsel  for  the  plain- 
tiff,  assuming  that  the  comptroller's  letter  of  August  13th,  1875, 
was  proof,  not  only  of  the  receiver's  authority  to  sue,  but  of  the 
fact  that  the  bank  owed  "  contracts,  debts,  and  engagements  "  a 
hundred  per  cent,  over  and  above  its  assets,  and  that  the  defend- 
ants were  liable  for  such  contracts,  debts,  and  engagements  to 
the  amount  of  a  hundred  per  cent,  on  the  par  value  of  their 
sliares,  presented  no  evidence  whatever  (unless  this  letter  of  the 
comptroller,  not  sworn  to,  be  deemed  evidence)  of  the  fact  that  the 
bank  owed  debts  of  any  sort,  to  any  amount,  for  which  the  share- 
holders were  liable,  under  section  5151  of  the  Revised  Statutes, 
insisting  that  the  decision  in  Kennedy  v.  Gibson  et  als.  made  the 
comptroller's  letter  of  August  1 3th,  1875,  conclusive  proof  of  that 
fact,  which  the  defendant  stockholders  could  not  contmvert. 

I  cannot  possibly  assent  to  such  a  construction  of  th«t  deci- 
sion. That  case  turned  wholly  and  exclusively  upon  the  author^ 
Uy  of  persons  and  oflScers  connected  with  the  subject-matter,  and 
not  at  all  upon  any  question  of  evidence  affecting  the  merits  of 
the  controversy. 

The  principal  question  in  the  case  was,  whether  the  receiver 
could  sue  before  being  directed  to  do  so  by  the  comptroller,  and  it 
was  decided  that  he  could  not,  and  that  he  should  allege  in  his 
bill  or  declaration  that  instructions  to  sue  had  I>een  given.  An- 
other {)oint  decided  was,  that  creditors  of  the  insolvent  bank  can- 
not sue  its  shareholders  for  contribution  under  section  5151,  and 
that  the  receiver  alone  can  sue.  The  remaining  point  decided 
wBSif  that  although  it  was  made  by  law  the  duty  of  the  United 
States  attorney  to  bring  such  suits,  yet  the  receiver,  by  approval 
of  the  Treasury  Department,  might  retain  other  counsel  to  bring 
and  conduct  them.  No  question  but  one  of  authority  to  sue  was 
raised  in  the  case,  and,  of  course,  no  other  point  was  decided. 

What  value  the  comptroller's  instruction  to  the  receiver  pos- 
sessed as  evidence  of  the  liability  of  the  shareholders  to  contribute 
to  the  debts  of  the  bank  was  not  a  point  in  the  case,  and,  of 
course,  was  not  decided.  It  is  true  that  some  of  the  expressions 
of  the  learned  justice  who  delivered  the  opinion  of  the  court  seem 
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to  hold  that  the  comptroller's  instructions  to  the  receiver  to  sue, 
and  for  how  much  to  sue^  are  sufficient  proof  at  the  trial  of  the 
insolvency,  or  of  the  extent  of  the  insolvency,  of  the  bank  over 
and  above  its  assets,  but  even  if  those  expressions  were  intended 
to  bear  such  a  construction  (which  I  do  not  think  they  were), 
they  ai^  but  obiter  dictay  and,  as  such,  can  have  no  authority  in 
the  decision  of  the  questions  necessary  to  be  decided  in  these 
causes. 

Moreover,  this  dictum  was  predicated  only  of  suits  in  equity 
brought  by  receivers  of  national  banks.  A  court  of  equity  may 
very  well  call  in,  from  the  stockholders  of  such  a  bank,  even  a 
greater  contribution  than  might  be  actually  necessary  to  meet  its 
engagements,  for,  under  the  elastic  practice  in  chancery,  any  sur- 
plus cAuld  afterwards  be  readily  refunded  to  the  stockholders. 

But  the  judgment  of  a  court  of  law  is  absolute,  and  the  dic- 
tum under  consideration  was  never  intended  to  be  applied  in 
actions  at  law  brought  by  these  receivers. 

It  is  a  constitutional  provision  that  no  person  shall  be  deprived 
of  his  property  except  by  due  process  of  law.  Except  in  cases 
where  property  is  taxed,  or  otherwise  taken  for  public  purposes, 
by  due  process  of  law  is  meant  by  suit  in  a  court'of  justice,  and 
upon  judgment  according  to  the  law  and  evidence.  In  the  pres- 
ent cases  suit  is  duly  brought,  and  the  court  is  bound  to  render 
its  judgment  according  to  the  law  and  the  evidence.  The  law 
makes  these  defendants  liable  only  for  the  debts  of  this  bank 
which  it  may  owe  beyond  the  va3ue  of  its  assets,  and  there  must 
be  proof  in  these  cases  that  its  debts  are  a  hundred  per  cent 
more  than  its  assets  can  meet.  How  is  such  a  fiict  to  be  proved? 
Clearly  it  can  only  be  proved  by  legal  evidence,  evidence  taken 
under  the  usual  tests,  for  instance,  of  the  oo^,  and  oteroas-examina- 
tion.  Surely  the  "  determination ''  of  the  Ck)mptroller  of  the  Cur- 
rency, that  the  stockholders  of  this  bank  are  liable  to  the  extent  of 
a  hundred  per  cent,  above  its  assets,  however  correct  it  may  be  in 
fact,  is  not  legal  evidence  of  the  fact  such  as  a  court  of  justice 
must  accept  as  conclusive  and' incontrovertible.  Surely  the  Su- 
preme Court  of  the  United  States  could  not  have  intended,  in 
Kennedy  v.  Gibson,  to  hold  that  such  "  determinaUoii "  is  not 
only  evidence,  but  conclusive  proof,  which  the  ^^stockholders 
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not  controvert.''  Congress  has  sometimes  gone  as  far  as  to  enact 
that  the  transcript  of  a  public  officer's  accounts,  certified  to  be 
taken  from  the  books  of  the  Treasury  Department,  shall  be 
prima  facie  evidence  of  their  correctness  as  against  that  officer, 
but  it  has  never  gone  so  far  as  to  declare  such  evidence  to  be 
conclusive  and  incontrovertible.  So  the  law  of  Virginia  makes 
the  signature  of  the  maker  of  a  promissory  note,  alleged  in  the 
declaration  of  the  plaintiff  to  have  been  signed  by  the  maker, 
prima  facie  genuine,  but  it  nowhere  declares  that  the  genuine- 
ness of  such  a  signature  shall  not  be  questioned  or  controverted. 
There  is  no  law  of  Congress  making  the  ^'  determination  "  of  the 
comptroller  even  evidence  of  the  insolvency  of  a  bank  or  of  the 
extent  of  it,  much  less  prima  facie  or  conclusive  evidence. 

If  this  letter  of  the  comptroller  to  the  receiver  were  conclusive 
evidence  against  the  defendants  in  these  causes,  not  only  as  to  the 
receiver's  authority  to  sue,  as  he  has  done,  but  also  as  to  the  lia- 
bility of  these  defendants  for  '^contracts,  debts,  and  engagements" 
of  the  bank  to  the  extent  of  100  per  cent,  on  their  shares,  why 
resort  to  a  court  of  law  at  all?  Surely  a  court  of  justice  is  some- 
thing more  than  a  mere  machine  for  obediently  executing  the 
foregone  determinations  of  some  other  tribunal;  something  more 
than  the  registering  office  of  the  judgment  of  another  branch  of 
the  government.  Surely  the  court  has  higher  functions  to  per- 
form, in  cases  tried  before  it,  than  the  ministerial  duty  of  render- 
ing such  judgment  as  may  be  prescribed  to.  it  by  subordinate 
officers  of  an  executive  bureau.  If  the  mandate  of  the  chief 
officer  of  a  bureau  at  Washington  were  binding  as  to  those  mat- 
ters submitted  to  a  court  in  the  trial  of  a  cause  which  go  to  the 
very  merits  of  the  demand,  why  try  it  elsewhere  than  at  the  bu- 
reau itself? 

It  may  be  ever  so  notorious  that  this  bank  is  insolvent  to  the 
extent  of  a  hundred  per  cent,  beyond  its  assets,  and  that  the  pay- 
ment of  its  debts  may  require  contributions  from  its  stockholdei^s 
to  full  one  hundred  per  cent,  on  their  stock ;  but  courts  and  juries 
must  be  deaf  and  blind  to  all  facts  except  those  which  are  sub- 
mitted to  them  in  evidence.  They  are  sworn  to  try  and  decide 
according  to  the  evidence  submitted  at  the  trial;  and  facts  of  the 
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widest  notoriety,  if  not  so  submitted,  not  only  cannot  be  con- 
sidered but  must  be  studiously  excluded  from  consideration. 

The  comptroller's  letter  of  August  13th,  1875,  is  conclusive 
no  farther  than  as  to  the  receiver's  authority  to  sue,  and  as  to  how 
much  he  shall  sue  for.  It  proves  nothing  at  all  as  to  the  extent 
of  the  insolvency  of  the  bank,  and  as  to  the  liability  of  the  de- 
fendants on  their  stock.  This  liability  must  be  shown  affirma- 
tively by  some  sort  of  positive  evidence;  it  cannot  be  inferred 
from  hearsay  or  from  the  mere  fact  that  the  comptroller  has  or- 
dered suit  for  the  par  value  of  the  shares  of  the  defendants.  As 
nothing  but  the  comptroller's  letter  was  offered  in  evidence,  it  is 
impossible  for  me  to  hold  that  the  liability  of  the  defendants  has 
been  proved. 

As  there  was  no  evidence  whatever  presented  at  the  trial,  save 
this  letter  of  the  comptroller  (itself  not  having  the  dignity  of  an 
affidavit)  that  this  bank  was  bound  for  any  contracts,  debts,  or 
engagements  beyond  what  its  assets  could  meet,  no  case  is  proved 
against  the  defendants.  The  court  accordingly  decides  that  upon 
the  evidence  submitted  at  the  trial  they  are  not  liable  as  set  forth 
in  the  declaration;  and  finds  for  the  defendants  in  each  of  these 
cases. 


These  cases  were  further  heard  on  the  2d  September,  1876,  on 
a  motion  of  the  United  States  attorney  for  a  new  trial.  The 
ground  of  the  motion  was,  that  as  counsel  for  the  plaintiff,  he  had 
relied  confidently  upon  the  strong  language  of  Justice  Swayne, 
in  the  Supreme  Court  of  the  United  States,  used  in  delivering 
its  decision  in  the  case  of  Kennedy  v.  GUnian,  8  Wallace,  505, 
to  the  effect  that  the  *^ determination"  of  the  comptroller  that 
suits  should  l)e  brought  against  the  stockholders  of  an  insolvent 
national  bank  for  a  percentage  on  their  subscriptions  was  conclu- 
sive against  the  stockholders  as  to  their  liability,  and  the  extent 
of  it,  and  incontrovertible;  and  therefore  it  was  that  he  had  not 
submitted  evidence  which  was  abundantly  at  his  command  show- 
ing that  the  First  National  Bank  was  in  fact  insolvent  to  the 
full  amount  of  its  capital  stock;  thinking  it  unnecessary  to  do  so 
in  view  of  the  decision  of  the  Supreme  Court  referred  to. 
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HUGHES,  J. — This  motion  is  of  course  addressed  to  the  dis- 
cretion of  the  court ;  and  its  success  must  depend  upon  the  two 
considerations,  1st,  whether  substantial  justice  was  done  at  the 
former  trial ;  and,  2d,  if  not,  whether  that  was  the  result  of  inex- 
cusable negligence  or  other  fault  in  the  plaintiff  or  his  counsel. 

T  suppose  that  it  will  be  conceded  that  substantial  justice  was 
not  done  at  the  fotmer  trial.  The  allegation  of  the  district  attor- 
ney is,  that  he  had  full  proof  at  command  that  the  First  National 
Bank  of  Norfolk  is  insolvent  to  the  extent  of  a  hundred  per  cent. 
of  its  capital  stock  beyond  its  assets.  If  so,  and  the  law  making 
its  stockholders  liable  severally  for  that  amount  on  their  stock, 
substantial  justice  was  not  done  in  a  trial  in  which  that  liability 
was  not  established  by  proof  which  was  readily  available. 

The  only  remaining  question,  therefore,  is,  whether  the  district 
attorney's  excuse  for  not  producing  evidence  which  he  had  at  his 
command  is  admissible  and  sufficient;  which  is,  that  he  relied 
upon  the  language  used  by  the  Supreme  Court  in  Kennedy  v. 
GibsoUj  8  Wallace,  505,  as  dispensing  with  the  ne(!essity  of  proof. 
The  language  referred  to,  used  by  Justice  Swayne,  who  delivered 
the  unanimous  opinion  of  the  court,  was  this: 

''It  is  for  the  comptroller  to  decide  when  it  is  necessary  to  insti- 
tute proceedings  against  the  stockholders  to  enforce  their  personal 
liability,  and  whether  the  whole  or  part,  and  if  only  a  part,  how . 
much  shall  be  collected.  These  questions  are  referred  to  his  judg- 
ment and  discretion,  and  his  determination  is  conclusive.  The  stock- 
holders cannot  controvert  it.  It  is  not  to  be  questioned  in  the  liti- 
gation that  may  ensue.  He  may  make  it  at  such  time  as  he  may 
deem  proper,  and  upon  such  data  as  shall  be  satisfactory  to  him. 
This  action  on  his  part  is  indispensable,  whenever  the  personal  lia- 
bility of  the  stockholders  is  sought  to  be  enforced,  and  must  precede 
the  institution  of  suit  by  the  receiver.'* 


j> 


I  have  already  shown  that  this  language,  so  far  as  the  ques- 
tion of  proof  of  the  liability  of  dockholders  as  distinguished  from 
the  authority  of  the  receiver  to  sue  was  concerned,  was  obiter 
dictum.  But  it  was  certainly  calculated  to  mislead.  If  used  by 
the  judge  of  any  inferior  court,  there  would  have  been  less  ex- 
cuse for  relying  upon  it ;  but,  used  as  it  was  by  a  justice  of  the 
Supreme  Court  of  the  United  States,  in  pronouncing  the  unani- 
mous opinion  of  that  august  bench,  I  feel  bound  to  concede  the 
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validity  of  the  excuse  of  the  district  attorney.     See  Starkweather 
V.  Loomia,  1  Verm.,  573. 

I  will  therefore  allow  a  new  trial,  and  continue  there  these 
causes  to  the  next  term  of  the  court. 

At  the  second  trial  of  the  cases  the  proper  proofe  were  suhmitted 
and  verdict  and  judgment  were  for  the  plaintiff  in  all  the  cases. 


United  States  District  Court,  Eastern  District  of  Virginia,  at 

Richmond,  May,  1877. 

The  Trustees  of  the  Mutual  Building  Fund  and  Dollab 
Savings  Bank  t;.  E.  Bossieux  &  Bro.,  and  other  lukb 
SUITS  against  other  defendants. 

A  rule  of  practice  prescribed  by  a  court  of  justice,  is  for  the  gorernment  of 
suitors,  counsel,  and  officers  of  the  court  in  the  conduct  of  cau.«e»  and 
proceedings;  and  though  it  controls  these  persons,  it  does  not  control  the 
discretion  of  the  court  itself  so  as  to  deprive  it  of  power  to  secure  the  trial 
of  causes  on  their  merits,  on  proper  showing. 

An  act  of  the  legislature  which  titkes  away  this  discretion  from  a  court,  and 
deprives  it  of  this  power,  is  more  than  a  rule  of  practice,  and  affects  the 
common  law  right  of  suitors  to  sue  in  the  courts. 

Section  914  of  the  Revised  Statutes  of  the  United  Slates,  requiring  the  United 
States  courts  to  conform  their  practice  as  near  as  may  be  to  the  practice 
obtaining  in  the  courts  of  the  several  States  in  which  they  are  held,  con- 
templates only  those  rules  of  practice  which  are  merely  such,  and  does 
not  contemplate  those  enactments  of  State  legislation  relating  to  practice 
in  the  courts  which  deprive  them  of  power  to  control  the  application  of 
rules  of  practice  according  to  their  discretion. 

The  discretionary  power  of  United  States  courts  held  in  Virginia  over  pro- 
ceedings at  rules,  is  not  limited  by  sections  2  and  52  of  the  167th  chapter 
of  the  Code  of  Virginia  of  1873,  pp.  1089  and  1097. 

James  Neesan  and  Thomas  G.  Jackson  for  the  plaintiffs. 
John  A.  Meredith  for  the  defendants. 

In  these  suits  an  order  was  made  on  the  first  day  (2d  April)  of 
the  present  term  of  the  court,  directing  that  these  causes  be  rein- 
stated on  the  rule  docket.     They  appeared  from  the  record  to 
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have  been  dismissed  from  that,  docket  at  the  July  rules,  1876, 
for  want  of  declarations. 

Motion  is  now  made  (17th  May,  1877,  of  the  same  term  of 
the  court)  to  set  aside  the  order  of  the  2d  April,  on  the  ground 
that  the  motion  to  reinstate  ought  to  have  been  made  at  the  regu- 
lar October  term  of  1876,  and  is  now  too  late. 

Although  the  declarations  were  filed  at  the  adjourned  term  of 
the  court,  held  next  after  the  July  rules,  1876,  at  which  the  suits 
had  been  dismissed  for  want  of  declarations,  it  seems  that  the 
clerk  did  not  make  up  the  causes  for  the  docket  of  the  October 
term,  and  that  the  counsel  of  plaintiffs  were  not  aware  of  that 
fact  until  shortly  before  the  April  term,  1877,  when  they 
promptly  moved  that  the  causes  should  be  reinstated  at  rules. 

Counsel  for  defence,  in  moving  to  set  aside  and  annul  the  order 
of  April  2d,  rely  upon  sections  2  and  52  of  chapter  167  of  the 
Virginia  Code  of  1873. 

Counsel  for  plaintiffs  rely  upon  Nudd  et  ah,  v.  Burroics,  As- 
9ignee^  1  Otto,  426 ;  Indiana  and  St.  Louis  Railroad  Company 
V.  Hord,  3  Otto,  291;  The  Palmyra,  12  Wheat.,  1 ;  Sibbald  v. 
United  Staies,  12  Peters,  488 ;  Harris  v.  Hordman,  14  Howard, 
334;  and  Bank  v.  Wistar,  3  Peters,  431. 

HUGHES,  J. — These  were  suits  at  common  law,  and  were 
brought  to  March  rules,  1876,  when  they  were  each  "continued 
for  declaration."  At  the  April,  May,  and  June  rules,  they  were 
"continued  for  declaration."  At  July  rules  they  were  dis- 
missed for  want  of  declaration,  on  the  31st  of  July,  1876,  and  on 
August  2d,  1876,  the  declarations  were  filed,  the  court  being 
then  in  session. 

Although  the  declarations  were  marked  as  filed,  they  do  not 
purport  to  have  been  filed  by  leave  of  court.  It  is  difficult  to 
conceive  how  they  could  have  been  filed  after  dismissal  of  the 
suits,  except  by  leave  of  court,  given  on  application  of  the  coun- 
sel for  plaintiffs  (himself  one  of  the  plaintiffs),  who,  ss  we  all 
know,  had  been  in  a  protracted  illness. 

I  conclude  that  such  leave  was  given,  and  will  deny  the  mo- 
tion now  made  on  that  ground,  but  I  would  deny  it  on  other 
grounds. 
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Section  918  of  the  United  States  B^vised  Statates  gives  the 
United  States  courta  authority  to  adopt  rules  and  orders,  directing 
(amiong  other  things)  the  taking  rules,  and  making  and  entering 
up  of  judgments  by  default  in  vacation,  and  otherwise  r^ulating 
their  own  practice. 

And  section   914  requires  that  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  common  law  suits,  shall  be ' 
conformed  by  the  United  States  courts,  as  near  as  may  be,  to  the 
practice,  pleadings,  and  forms  and  rules  of  proceeding  existing 
in  like  causes  in  State  courts  of  record. 

Since  1872  this  court  has  not,  under  section  918,  adopted 
rules  of  practice  conforming  its  own  practice,  pleadings,  and 
forms  and  modes  of  proceeding  to  those  of  the  State  court*  But 
section  914  is  itself  a  general  direction  and  authority  on  this 
subject,  rendering  any  express  adoption  of  rules  of  practice  pre- 
vailing in  the  State  courts  unnecessary  by  this  court. 

The  Co<le  of  Virginia,  chapter  167,  section  6,  page  1089,  re- 
quires the  clerk  to  enter,  at  rules  a  dismissal  of  any  suit  in  which, 
after  the  lapse  of  three  months  after  the  defendant  has  been  sum- 
moned, though  he  has  not  appeared,  the  declaration  or  bill  has 
not  been  filed. 

And  the  same  chapter  of  the  code  (p.  1097),  section  52,  gives 
control  to  the  court  at  its  next  term,  over  all  proceedings  in  its 
clerk's  oflSce,  during  the  preceding  vacation,  with  power  to  re- 
instate any  cause  discontinued  during  such  vacation,  to  set  aside 
any  proceedings  at  rules,  correct  any  mistake  therein,  and  make 
any  order  concerning  the  same  that  may  be  just.  The  question 
is,  whether  these  two  sections  of  the  laws  of  Virginia,  operating 
together,  are  not  more  than  rules  of  practice,  and  such  as  would 
take  away  from  the  United  States  courts  that  discretionary 
power  over  the  proceedings  of  its  officers  which  they  have  been 
decided  to  possess  by  the  Supreme  Court  in  the  cases  cited  by 
plaintiff^'s  counsel. 

Section  2  of  this  chapter  of  the  code,  it  will  be  observed,  is 
more  than  a  rule  of  practice,  intended  to  govern  the  officers  of 
court.  It  is  a  rule  depriving  a  citizen  of  a  right  enjoyed  before 
this  law  was  enacted.  It  is,  therefore,  when  enforced,  in  con- 
junction with  section  52,  a  rule  of  right,  and  seemed  to  have 
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been  relied  upon  as  such  by  the  defendant's  counsel  in  argument. 
It  raay  be  said  of  every  rule  merely  of  practice,  that  it  is  for  the 
government  of  the  officers  of  court,  and  does  not  deprive  a  court 
of  its  discretion  to  modify  the  application  of  it  for  sufficient 
cause.  Any  law  which  takes  away  that  discretion  from  the 
court  ceases  thereby  to  be  a  mere  rule  of  practice.  Though  the 
plaintiff*  and  his  attorney  (as  in  the  cases  at  bar)  may  be  pre- 
vented by  unavoidable  accident  from  filing  their  declaration 
within  three  months,  this  section  of  the  Virginia  Code  requires 
that  suit  shall  be  dismissed  at  rule,  and  if  not  reinstated  at  the 
Dext  term  of  courts  makes  dismissal  final. 

Having  been  dismissed  by  the  clerk,  section  52,  of  the  same 
law,  authorizes  the  court  at  its  next  term  to  reinstate  the  cause; 
but  does  not  in  terms  prohibit  the  court  fronudoing  so  at  any 
subsequent  term  upon  a  proper  showing.  Now  if  this  last  sec- 
tion of  the  law  be  held  by  the  State  courts,  as  I  believe  they  do> 
to  be  a  statute  of  limitation,  stringent  in  its  meaning  and  pur- 
pose,  and  prohibitory  upon  the  court  after  the  expiration  of  the 
first  term  following  the  dismissal  at  rules,  then  section  2d  is 
thereby  made  more  than  a  mere  rule  of  practice ;  it  more  than 
directs  the  methods,  forms,  and  times  of  proceeding  in  a  suit  to 
be  pursued  by  the  officers  of  court ;  it  takes  away  in  many  cases 
(like  the  one  at  bar)  a  right  of  action  ;  it  deprives  the  suitor  of 
a  right,  and  the  court  of  its  discretion  in  respect  to  the  suit.  It 
would  deprive  a  United  States  court  of  a  discretionary  power 
over  orders  of  dismissal,  affirmed  by  the  Supreme  Court  in  the 
cases  cited  by  pl!untiff''s  counsel.  As  such  it  does  not  not  fall 
within  the  meaning  of  the  914th  section  of  the  United  States 
Revised  Statutes. 

That  section  was  not  intended  as  more  than  a  regulation  of 
the  practice  in  the  courts  of  the  United  States. 

By  rules  of  practice  are  meant  the  rules  prescribed  for  the 
government  of  the  officers  of  court  respecting  the  times,  forms, 
and  methods  of  orderly  proceeding  in  a  court;  and  I  repeat  that* 
rules  of  practice  are  not  superior  to  the  discretion  of  a  court,  so 
as  to  deprive  it  of  the  power  to  secure  the  trial  of  causes  on 
their  merits. 

A  statute  of  limitation  is  more  than  a  rule  of  practice.     Sec- 
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tion  2d  of  the  chapter  167  of  the  Code  of  Virginia  is  a  statute 
of  lirnitatiou,  and  when  enforced  in  connection  with  section  52  is 
more  than  a  rule  of  practice. 

It  affects  very  important  and  very  valuable  rights  of  citizens 
in  many  cases.  I  feel  authorized  therefore  to  hold  that  it  does 
not  fall  within  the  contemplation  of  the  act  of  Congress  of  Jnne^ 
1872,  now  incorporated  into  the  Revised  Statutes  of  the  United 
States,  as  section  914. 

Section  52  of  chapter  167  of  the  Code  of  Virginia  does  not  in 
terms  prohibit  a  court  at  a  later  term  than  the  one  next  follow- 
ing a  proceeding  at  rules  from  correcting  those  proceedings  for 
good  and  sufficient  cause ;  but  is  construed  to  do  so  by  the  State 
courts.  If  it  does,  it  is  more  than  a  rule  of  practice,  and  be- 
comes a  statute  of  limitation.  As  a  statute  of  limitation  it  does 
not  fall  within  the  contemplation  of  section  914  of  the  United 
States  Revised  Statutes.  I  arrive  therefore  at  the  conclusion  that 
this  court  is  not  bound  by  section  914  to  enforce  the  two  provi- 
sions of  the  Code  of  Virginia  which  have  been  mentioned,  be- 
cause they  have  the  character  of  statutes  of  limitation.  I  feel 
authorized  to  treat  the  motion  now  made  as  addressed  to  its  dis- 
cretion. 

If  the  suits  which  were  reinstated  on  the  rule  docket  by  the 
ortier  which  this  court  made  on  the  2d  of  April,  1877,  were  al- 
lowed to  stand  as  dismissed  at  the  July  rules,  1876,  the  right  of 
action  is  lost  to  the  trustees  in  bankruptcy  of  the  Dollar  Savings 
Bank  under  the  limitation  of  two  years  put  by  law  upon  their 
authoritv  to  sue. 

The  court  ought  to  prevent  such  a  result  if  possible,  and 
allow  the  causes  which  would  be  dismissed  by  default  to  be  tried 
upon  their  merits. 

The  well-known  illness  of  the  counsel  for  the  plaintifis,  who 
was  himself  one  of  the  trustees,  his  filing  his  declaration  by 
leave  of  court  long  before  the  commencement  of  the  next  suc- 
ceeding regular  term  of  the  court,  his  belief  that  the  cause  had 
matured  for  regular  hearing  at  the  October  term,  1876,  and 
Ignorance  of  their  previous  dismissal  at  rules,  and  all  the  circum^ 
stances  of  the  case,  are  sufficient  grounds,  in  my  judgment, 
to  warrant  the  court  in  its  discretion  in  refusing  the  motion  now 
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made  to  the  court  by  the  defendant's  counsel,  to  set  aside  and 
annul  the  order  of  2d  of  April,  1877. 


Distinct  Court  of  the  United  States,  Eastern  Distinct  of  Virginia, 

at  Norfolk,  May,  1877. 

Harmanson,  Assignee,  v.  R.  T.  Bain. 

The  filing  of  a  plea  of  setoff,  in  a  suit  brought  by  an  apsignee  against  a  cred- 
itor in  bankruptcy,  i^  not  the  maintaining  of  a  suit  at  law  '^  against  the 
bankrupt,"  such  as  is  forbidden  by  section  6105  of  the  Revised  Statutes 
of  the  United  States,  to  a  creditor  who  has  proved  his  claim  in  bank- 
ruptcy. 

£ven  if  it  were,  section  5073,  relating  to  setoff,  and  section  5105  must  be 
construed  together ;  and  where  the  bankruptcy  court  permits  the  as- 
signee to  bring  suit  in  a  common  law  court  against  a  creditor  who 
has  proved  his  claim,  it  must  be  implied  that  that  court  ipso  facto  gave 
]€>ave  to  the  creditor  at  the  same  time  to  withdraw  his  proof  of  claim 
and  to  plead  his  offset  in  the  common  law  suit. 

8ucb  a  plea  of  setoff  is  not  a  '*  suit "  in  contemplation  of  section  5105. 

If  the  creditor  who  has  proved  his  claim  fails,  or  is  not  allowed,  to  plead  his 
offset  in  such  a  common  law  suit,  and  judgment  goes  against  him  for  a 
debt  against  which  he  has  an  offset,  the  court  of  bankruptcy,  having 
full  f)owcr  over  such  a  judgment,  is  bound  by  section  5073  to  offset  U 
with  the  claim  of  the  creditor  at  its  proper  value. 

The  words  '*  without  off  net  "in  common  use  on  the  face  of  negotiable  paper, 
do  not  defeat  the  operation  of  section  5073,  have  no  value  as  between 
the  maker  and  the  payee,  and  as  to  them  are  to  be  construed  to  have 
the  ^ame  meaning  as  the  words  **  without  offset  as  against  a  bolder  by 
indorsement." 

Where  it  was  agreed  between  the  maker  of  a  negotiable  note  and  the  payee, 
that  the  note  should  be  payable  in  greenback  currency,  and  other  debt- 
ors of  the  paye«*-  were  in  the  habit  of  paying  their  notes  in  the  payee's 
depreciated  certificates  of  indebtedness,  the  rate  at  which  the  maker  of 
the  note  may  setoff'  ^uch  certificates  held  by  himself  against  the  payee 
is  their  market  value  at  the  time  of  the  maturity  of  the  promissory  note. 

Action  of  assumpsit. 

The  Portsmouth  Saving  Fund  Society  ceased  business  as  a 
bank  in  1862^  in  consequence  of  public  invasion. 

At  the  close  of  the  war,  in  the  summer  of  1865,  it  resumed 
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bnsincse  only  for  purposes  of  liqiiiclation,  and  its  directors  bj 
resolution  authorized  its  cashier  to  wind  up  its  afiairs  as  far  as 
possible  by  setoff.  From  sales  of  property  the  society  after- 
wards derived  some  funds  in  greenback  currency. 

With  part  of  these  greenback  funds  it  afterwards  discounted  a 
promissory  note  for  R.  T.  K.  Bain,  the  defendant,  with  the  un- 
derstanding that  it  should  be  payable  in  greenback  currency. 

This  note,  with  its  renewals,  matured  on  the  29th  of  August, 
1870,  its  amount  being  then  $2434.  Bain  and  the  firm  of  Bain 
&  Bro.,  of  which  he  was  a  member,  held  at  that  time  claims 
founded  upon  original  deposits  in  the  bank  to  a  greater  amount 
than  the  firm  and  each  of  its  members  owed  the  bank,  whether 
on  notes  or  claims  susceptible  to  be  set  off  or  otherwise. 

These  deposits  were  then  worth  75  to  80  cents  on  the  dollar. 
For  the  reason  that  he  or  his  firm  held  such  deposits,  this  note 
of  the  defendant  stood  over  unpaid  until  the  30th  of  April,  1872. 

At  this  latter  date,  partly  for  a  claim  for  deposits  held  since 
1870,  and  partly  for  a  claim  as  a  depositor  transferred  on  that 
day  by  Bain  &  Bro.  to  the  defendant,  the  defendant  w&s  a  creditor 
to  the  bank  to  the  amount  of  $2828.48,  and  was  its  debtor  for 
the  promissory  note  of  $2434  already  mentioned. 

A  petition  in  involuntary  bankruptcy  was  filed  against  the 
society  on  the  17th  of  June,  1872,  and  on  the  28th  of  June,  1872, 
the  society  was  adjudicated  a  bankrupt. 

In  its  schedule  of  debts  due  to  it,  it  itemized  this  debt  of  $2434 
due  from  R.  T.  K.  Bain. 

In  the  course  of  proceedings,  that  is  to  say,  in  April,  1874,  R. 
T.  K.  Bain,  the  defendant,  through  his  attorney  in  fact  (who 
could  not,  under  section  5078  of  the  Revised  Statutes,  legally 
prove  for  him  as  a  resident  creditor),  proved  his  claim  in  bank- 
ruptcy as  depositor  for  $2828.48,  and  made  no  mention  of  the 
notes  as  an  offset  in  the  proof  of  claim. 

Although  it  would  seem  that  the  defendant  appeared  by  attor- 
ney in  some  of  the  meetings  of  the  creditors  in  bankruptcy,  and 
voted  by  attorney,  yet  there  is  no  evidence  that  he  recognized 
the  acts  of  his  attorney  in  fact.  Indeed,  the  attorney  in  &ct  had 
no  written  power  of  attorney,  and  it  is  admitted  that  the  defend- 
ant neither  received  nor  demanded  either  of  two  dividends  which 
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have  been  declared  to  him  as  a  creditor  by  the  assignee  and  regis- 
ter in  the  bankruptcy  proceedings. 

It  is  supposed  that  the  assets  in  bankruptcy  will  pay  a  divi- 
dend of  fifty  per  cent,  at  least. 

Without  demand  by  the  assignee,  and  without  any  refusal  on 
the  part  of  the  defendant,  to  recognize  the  validity  of  the  note  for 
$2434  due  by  him,  the  assignee,  August,  1875,  brought  this  suit 
against  the  defendant  upon  the  note  which  has  been  mentioned^ 
on  the  common  law  side  of  this  court. 

The  defendant  pleads  his  offset  of  $2828.48^  and  the  court 
allows  his  plea  of  offset  to  be  filed. 

James  E.  Heath  and  O.  Ihiffield,for  the  plaintiff. 
W.  W.  Old,  for  the  defendant. 

Counsel  for  the  plaintiff  rely  upon  section  5105,  Revised 
Statutes  of  the  United  States,  and  upon  Rtissell,  Assignee,  v. 
Owen  (Supreme  Court  of  Missouri),  15  B.  R.  R.,  322,  and  Broitm 
v.  Farmers^  Bank  of  Kerduchy,  6  Bush,  198. 

Counsel  for  the  defendant  rely  upon  section  5073,  Revised 
Statutes,  Colt  et  als.  v.  Brown,  12  Gray,  233 ;  Denman  v.  Royal- 
ston  Bank,  5  Cush.,  194;  5  Rob.  Prac,  998 ;  New  Lamp  Chim- 
ney Company  v.  Ansonia  Brass  Company,  1  Otto,  656 ;  Dawner 
V.  Egglestony  15  Wend.,  61 ;  Lechrinere  v.  Hawkins,  2  Esp.  Ni. 
Pri.  Rep.,  626 ;  Elano  v.  Kerr,  1  East.  Rep.,  375 ;  and  Comforth 
V.  Rivett,  2  Maule  and  Sel.,  510. 

HUGHES,  J. — The  promissory  note  of  the  defendant,  having 
been  returned  by  the  bankrupt  society  in  its  schedules,  and  not 
having  been  disputed  by  the  defendant,  and  the  claim  of  the 
defendant  intended  as  an  offset  to  it  having  been  proved  in 
bankruptcy  by  an  attorney  in  fact  (whose  action,  although  ille- 
gal, will  not  be  disputed  by  the  defendant  unless  technical  use 
of  it  be  made  against  him),  all  this  having  been  done,  the  bank- 
ruptcy court  had  full  jurisdiction,  under  the  unqualified  language 
of  section  4772,  to  adjudicate  the  mutual  rights  of  the  assignee 
in  bankruptcy  and  the  defendant,  upon  the  rule  of  setoff  estab- 
lished by  section  6073. 
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The  defendant  did  not,  by  any  act  of  his  own,  render  the  suit 
at  common  law  necessary.  The  bringing  of  that  suit  in  another 
forum  than  the  court  of  bankruptcy  was  the  voluntary  act  of  the 
plaintiif.  The  defendant  as  a  creditor  was  standing  upon  his 
right  of  setoflF  in  the  bankruptcy  court. 

By  proving  his  claim  there  he  submitted  it  to  the  jurisdiction 
of  th^t  court,  and  secured  it  from  defeat  by  the  statute  of  limi- 
tations, and  he  has  done  no  act  to  put  the  plaintiff  to  the  neces- 
sity of  resorting  to  the  common  law  forum. 

The  plaintiff,  by  leave  expressed  or  implied  from  the  bank- 
ruptcy court,  brought  this  suit  on  the  common  law  side  of  the 
District  Court;  and  it  must  follow,  as  a  corollary,  that  by  the 
same  leave,  express  or  implied,  the  defendant  has  been  permitted 
to  withdraw  his  proof  of  claim  in  the  bankruptcy  proceeding 
and  to  plead  his  claim  as  an  offset  in  this  suit. 

If  the  court  were  not  so  to  hold  as  to  its  implied  leave  to 
either  party,  the  greatest  injustice  would  be  done  the  defendant, 
in  first  having  permitted,  if  not  invited,  him  to  prove  his  claim 
in  the  bankruptcy  court,  and  then  using  that  fact  in  bar  of  a 
right  which  the  law  itself  gives  him  to  ofi^t  at  a  proper  rate 
with  that  claim  the  debt  he  owes  to  the  assignee. 

Section  5105  was  never  intended  to  be  used  for  such  a  par- 
pose.  Its  object  was  to  confine  the  creditor  to  one  forum  or  the 
other  in  respect  to  his  claim  upon  the  bankrupt. 

It  must  be  construed  in  connection  with  section  5073  so  as  to 
allow  him,  if  the  assignee  in  bankruptcy  should  resort  to  any 
forum  other  than  the  bankruptcy  court  for  the  assertion  of  a 
claim  of  the  estate  against  him,  to  use  his  counter  claim  there  as 
a  setoff.  In  CaUin,  AsaigneCy  v,  Foster,  4  B.  R.  R.,  640,  so  far 
was  this  principle  carried,  that  a  creditor  who  had  proved  bis 
claim  in  bankruptcy  which  had  been  disallowed  by  the  bank- 
ruptcy court,  and  who  had  failed  to  appeal  under  sections  4980 
and  4981,  was  allowed  to  plead  the  claim  so  rejected  as  a  setoff. 
In  fact,  the  filing  of  a  plea  of  setoff  in  a  suit  brought  by  an 
amgnee  in  bankrupty  is  not  the  '^  maintaining  a  suit  at  law 
against  tlie  bankrupt/'  such  as  is  forbidden  to  a  creditor  who  has 
proved  his  claim  by  section  5105. 

As  to  the  objection  of  the  plaintiff's  counsel,  that  the  plea  of 
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setoff  was  not  noted  as  filed  by  leave  of  court  within  two  years 
from  the  appointment  of  the  assignee  in  bankruptey,  that  seems 
to  have  been  merely  a  clerical  omission. 

But  even  if  the  plea  of  setoff  had  not  been  filed  until  this 
present  hearing,  the  objection  could  not  be  allowed  to  prevail; 
because,  when  the  bankruptcy  court  gave  leave  to  the  plaintiff 
to  bring  this  suit,  that  leave  implied  a  contemporaneous  permis- 
sion to  the  defendant  to  avail  himself  of  the  same  right  of  setoff 
in  the  common  law  court  under  section  5073,  which  he  had  se- 
cured in  time  in  the  bankruptcy  proceeding. 

This  question,  however,  is  of  little  practical  importance;  for, 
even  if  in  the  common  law  court  the  defendant  were  debarred 
by  section  5105  of  the  right  of  pleading  his  setoff,  and  judgment 
were  to  go  against  him  for  the  amount  of  his  promissory  note, 
still,  even  in  that  case,  the  judgment  being  in  favor  of  the  as- 
signee in  bankruptcy,  who  is  under  the  control  of  the  court  of 
bankruptcy,  that  court  would  nevertheless  be  bound  to  apply 
the  rule  of  section  5073,  and  set  this  judgment  and  the  defend- 
ant's claim  off,  the  one  against  the  other. 

Dismissing,  therefore,  that  branch  of  the  case,  I  come  to  con- 
sider the  more  important  question :  What  amount  should  be  al- 
lowed the  defendant  in  offset  against  the  plaintiff's  demand  ? 

The  extreme  demand  of  the  defendant  is,  to  be  allowed  the 
full  amount  of  his  claim  on  account  of  deposits  which  he  held 
against  the  society  as  of  April  30th,  1872,  viz.,  $2828.48.  The 
extreme  demand  of  the  plaintiff  is,  that  defendant  should  be  al- 
lowed only  the  amount  of  the  dividend  to  which  the  claim  of  the 
defendant  will  be  entitled  in  bankruptcy,  say  50  per  cent 

The  plaintiff  bases  his  proposition  on  two  facts,  namely,  that 
the  defendant  agreed  that  his  note  should  be  payable  in  green- 
backsy  and  second,  that  the  note  purports  on  its  face  to  be  pay- 
able "  without  offset." 

I  think  from  the  evidence  that  the  intention  of  the  society 
and  of  the  defendant  was  that  the  note  should  not  be  treated  as 
payable  in  deposits  at  their  par  value,  as  other  creditors  of  the 
society  were  allowed  to  do  in  paying  off  their  indebtedness. 

But  It  could  not  have  been  legally  intended  by  either  of  the 
two  parties;  that  in  the  event  of  a  liquidation  in  court  of  the 
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affairs  of  the  society  the  defendant  should  not  have  the  right  to 
set  off,  against  the  note  he  owed  payable  in  greenb:icks,  his  own 
claim  against  the  society  at  its  just  valuation.  Some  of  the  many 
authorities  to  this  effect  were  cited  by  the  defendant. 

While  the  defendant,  in  my  judgment,  has  not  the  right  to  a 
credit  against  this  note  of  the  full  amount  of  his  claim  against 
the  society,  yet  I  am  bound  to  allow  him  a  proper  percentage  of 
that  claim. 

What  that  |>eroentage  should  be,  I  confess  I  arrive  at  in  a  some- 
what arbitrary  way.  It  is  conceded,  that  at  the  maturity  of  the 
note  in  August,  1870,  and  on  the  30th  of  April,  1872,  some  ten 
weeks  before  the  petition  in  bankruptcy  was  filed,  the  market 
value  of  the  claim  of  the  defendant  was  75  to  80  cents  in  the 
dollar. 

This  was  about  the  value  of  the  deposits  of  the  society  (when 
sold  in  large  amounts)  down  to  the  time  when  the  pix>ceeding  in 
bankruptcy  was  about  to  be  commenced,  which  proceeding  natur- 
ally depressed  the  market  price  afterwards.  I  shall,  therefore, 
on  the  principle  that  the  defendant,  having  had  no  agency  in,  is 
in  no  wise  responsible  for  the  consequences  of  the  bankruptcy 
proceeding,  allow  his  offset  at  the  rate  of  70  cents  in  the  dollar, 
and  will  give  judgment  on  that  basis. 

As  to  the  words  wUhoxd  offset  used  in  the  body  of  the  negoti- 
able note,  they  are  to  be  read  as  if  they  were  without  offset  (W 
against  a  holder  by  indorsement.^ 

Their  sole  purpose  and  effect  is  to  give  negotiability  and  credit 
to  the  paper.  They  are  not  treated  by  the  courts  as  having  any 
effect  between  the  maker  and  the  original  payee  of  the  paper. 
They  have  no  effect  or  value  in  this  suit,  and  cannot  be  construed 
to  nullify  section  5073  of  the  Revised  Statutes. 
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United  States  Circuit  Oourty  District  of  Sovih  Carolina,  at 

Oiarleaion,  May,  1868. 

United  States  v.  Alfred  Huger  et  al.* 

An  officer  of  the  United  States  in  an  insurrectionory  State  of  the  confed- 
erate government,  who  had  paid  money  of  the  United  States  to  the 
confederate  States  during  the  war,  under  compulsion,  without  collusion, 
contrivance,  evasion,  or  willingness,  though  actual  force  was  not  used 
to  compel  him  to  pay,  is  not  responsible  to  the  United  States  for  its  re- 
imbursement, for  the  reason  that  the  confederate  government  had  been 
recognized  as  a  belligerent  by  the  United  States,  and  because  the  official 
bond  of  the  officer  to  the  United  States  implied  the  obligation  on  the 
part  of  the  United  States  to  secure  to  the  obligor  such  a  condition  of 
things  as  would  render  his  fulfilment  of  his  bond  possible. 

This  was  an  action  on  a  bond  given  by  the  defendant  as  post- 
master of  the  city  of  Charleston.  The  suit  was  brought  to  re- 
cover a  balance  of  $5576.41,  due  the  government  at  the  time  of 
the  breaking  out  of  the  civil  war,  with  interest.  It  appeared 
that  Mr.  Huger  had  been  appointed  by  President  Jackson,  in 
1832,  that  he  had  held  the  oi&ce  from  that  time  to  1861,  and 
that  he  had  satisfactorily  performed  all  the  duties  enjoined  upon 
him  by  law.  It  appeared  further,  that  he  had  made  considerable 
effort  to  turn  over  the  property  in  his  hands  to  the  United  States 
government,  but  that  he  had  not  been  able  to  do  so,  except  as 
regarded  a  small  part  thereof,  and  that  he  had  finally,  on  demand, 
surrendered  the  balance  to  the  Postmaster-General  of  the  con- 
federate government. 

The  case  was  argued  by  D.  T.  Corbin,  District  Attorney, 
for  the  government,  and  by  Messrs.  Porter,  Campbell,  Magrath, 
and  Rutledge,  for  the  defendant.  The  jury  found  for  the  de- 
fendant, under  the  rulings  of  the  court,  the  nature  of  which  will 
be  sufficiently  seen  from  the  following  extracts  from  the  judge's 
opinion. 


*  This  case  was  reported  in  the  American  Law  Review,  vol.  ii,  p.  782. 


398  United  States  v.  Huoer. 

Opinion  of  the  court. 

BRYAN,  J. — The  cases  cited  in  the  books  all  having  refer- 
ence to  a  settled  order  of  things,  all  having  reference  to  the 
po&<^ible  personal  private  delinquency,  or  want  of  care,  or  mis- 
fortune of  the  obligor,  a  condition  of  things  anticipated  as  prob- 
able or  possible,  and  therefore  in  the  minds  of  the  parties  to  the 
bond,  1  hold  that  the  rulings  of  the  Supreme  Court  can  have 
no  proper  application  to  a  class  of  cases  wholly  different,  and 
that  the  party  cannot  be  held  to  an  engagement,  not  in  the  mind 
of  either  party,  and  in  a  condition  of  things  not  possibly  antici- 
pated by  either  party,  in  which  one  party  could  not  possibly 
fulfil  such  engagement,  and  the  other  party  could  not  give  him 
any  proper  help  to  fulfil  it,  that  is,  that  without  any  default  on 
his  part,  and  in  the  absence  of  a  condition  of  things  which  ren- 
dered it  possible  for  him  to  execute  the  bond,  he  shall  be  com- 
pelled to  execute  the  bond.  That  condition  of  things  was 
presented  in  a  state  of  civil  war,  where  the  territory  of  which 
the  defendant  was  a  resident  was  held  under  the  domination  of 
a  belligerent — the  absolute  domination  of  a  revolutionary  gbv- 
ernment  struggling  for  its  life,  compelled  to  put  forth  every 
possible  exertion  of  power,  inevitably  arbitrary,  and  unscnipo- 
lous  from  the  very  fact  of  its  necessities,  and  alike  unable  and 
unwilling  to  brook  opposition.  It  was  in  the  very  nature  of 
things  a  military  despotism,  whose  commands  must  unhesitatingly 
be  obeyed,  and  in  the  light  of  the  past,  it  is  but  truth  to  say, 
whose  commands  were  so  obeyed. 

The  great  civil  war  from  which  we  have  emerged  not  only 
demanded  despotic  powers  in  the  South,  but  almost  equally  des- 
potic power  in  the  United  States.  The  great  government  which 
succeeded  in  this  contest,  that  great  government  itself,  with  all 
its  mighty  resources,  was  compelled  to  resort  to  arbitrary  power. 
Civil  liberty  was  scarcely  consistent  with  the  struggle  between 
the  two  governments.  Both  were  essentially  military  at  the 
time,  drawing  all  powers  to  themselves,  and  compelled  of  nece^ 
sity  to  act  in  an  arbitrary  manner,  liberty  itself  being  the  inevi- 
table sacrifice.  It  was  in  such  a  condition  of  military  domina- 
tion that  the  defendant  in  this  case  was  called  upon,  as  the  only 
act  which  implicates  him  in  this  matter, — which  I  conceive  could 
implicate  him, — was  called  upon  some  time  after  its  domination, 
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and  after  the  United  States  postal  service  had  ceased,  to  report 
the  amount  of  property  of  the  United  States  in  his  possession. 
In  my  esteem,  that  demand  was  peremptory.  It  was  a  command 
to  be  instantly  complied  with,  not  a  matter  of  parley.  That 
command  carried  with  it  an  expression  of  force  which  conld  not 
be  resisted,  could  not  be  resisted  any  more  than  its  cannon  or 
bayonets,  which  left;  the  party  upon  whom  the  demand  was  made 
no  alternative  but  to  yield.  There  was  no  refuge  from  the  wrath 
of  that  government,  there  was  no  defence  against  its  power.  In 
my  esteem,  therefore,  the  defendant  under  these  circumstances  was 
in  the  position  of  one  yielding  to  overwhelming  and  present 
force,  not  to  a  force  that  was  speculative  and  distant,  but  present, 
certain,  and  instant,  a  force  so  great,  inevitable,  and  overwhelm- 
ing, that  the  display  of  cannon  and  bayonets  could  not  have 
added  substantially  to  its  compulsory  power.  The  attempt  at 
resistance  would  have  been  simply  an  idle  parade.  The  attempt 
at  resistance  would  have  been  regarded,  under  the  circumstances, 
as  a  question  of  power  to  be  punished.  The  power  dominant  at 
that  time  was  a  jealous  revolutionary  power,  which  could  not 
aflbnl  to  deal  as  a  well-settled  government,  which  could  not 
admit  of  debate,  whose  commands  were  peremptory,  whose  ex- 
actions could  not  be  trifled  with.  I  instruct  you  that  the  demand 
upon  Mr.  Huger  for  the  public  property  of  the  United  States 
by  the  confederate  States  was  a  demand  that  he  could  not  dis- 
pute. It  was  a  demand,  coming  to  him  under  the  circumstances, 
carrying  a  claim  of  authority  which  he  had  no  means  to  dispute, 
and  which  he  could  not  dispute. 

You  will  have  to  scan  the  testimony  in  this  case,  and  your 
prime  duty  will  be  to  see  whether  Mr.  Huger  did  any  act  which 
implies  collusion,  consent,  or  connivance  with  the  confederate 
government,  any  act  which  indicates  the  intention  or  willingness 
to  betray  the  United  States,  and  put  the  confederate  government 
in  possession  of  this  property.  If  you  see  in  any  portion  of  his 
conduct,  if  you  see  in  any  act  of  his,  a  voluntary  yielding  of  this 
property  to  the  confederacy,  if  in  any  act  of  his  you  see  that 
which  implies  connivance,  a  collusion,  a  willingness  to  give  up 
this  property  to  the  confederates,  then  he  has  been  false  to  his 
trust.     And  I  beg  of  you  to  search  the  case,  and  if  you  see  in 
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any  portion  of  his  conduct  any  act  which  implies  a  willingnesB 
to  yield  this  property^  and  that  in  parting  with  this  property  to 
the  confederate  government  he  has  not  acted  throughout  upon 
compulsion,  moral  or  physical,  equal  to  the  overwhelming  foroe 
of  necessity,  then  he  has  been  false  to  his  trust. 

I  am  asked  to  rule  thirdly,  that  said  confederate  States  or 
government  of  which  John  A.  Reagan  was  an  officer  or  agent, 
was  an  unlawful  combination  of  divers  persons,  citizens  of  the 
United  States,  engaged  in  unlawful  insurrection  and  rebelli<Hi 
against  the  government  of  the  same,  and  within  the  territoiy 
thereof,  unlawfully  usurping  the  powers  of  government,  and  as 
such  it  continued  to  be  unrecognized  as  having  any  lawful  exist- 
ence till  suppressed  by  the  military  power  of  the  United  States, 
hence  neither  said  confederate  government  nor  its  officers  or 
agents  could  originate  any  legal  action  or  issue  any  order  which 
the  defendant,  Alfred  Huger,  was  bound  to  obey. 

I  instruct  you  that,  in  so  far  as  that  said  confederate  States 
was  an  unlawful  combination  of  divers  persons,  citizens  of  the 
United  States,  engaged  ih  unlawful  insurrection  and  rebellion 
against  the  government  of  the  same,  and  within  the  territofv 
thereof  unlawfully  usurping  the  powers  of  government,  and,  as 
such,  it  continued  to  be  unrecognizable  as  having  any  lawful 
existence,  till  suppressed  by  the  military  power  of  the  United 
States,  etc.,  I  give  the  instruction,  but  do  not  give  the  conclusion, 
that  is,  that  the  officers  or  agents  of  the  confederate  government 
could  not  issue  any  order  which  the  defendant,  Alfred  Huger, 
was  bound  to  respect.  I  instruct  you,  the  United  States  having 
conceded  to  the  confederate  States  (so-called)  the  authority  of  a 
belligerent,  the  power  incident  to  the  authority  of  a  belligerent 
was  conceded  to  the  confederate  States,  and  they  had  such  right 
to  give  an  order,  which  it  was  not  possible  for  the  postmaster  or 
assistant  postmaster  here  to  dispute.  They  had  the  authority  of 
a  belligerent,  and  it  was  not  within  the  competency  of  the  poet- 
master  to  dispute  the  regular  exercise  of  that  authority. 

I  am  further  asked  to  instruct  you,  that  this  is  not  strictly  a  case 
to  which  the  common  law  of  agency  or  bailment  applies,  but  a  case 
of  contract  between  the  United  States  government  and  the  de- 
fendant as  equal  contracting  parties,  and  that  the  rights  of  the 
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one,  and  obligations  of  the  other^  at  moet^  were  only  suspended, 
and  not  impaired,  by  the  late  war;  that  the  war  having  ceased, 
and  physical  obstructions  removed,  the  defendant  must  respond 
to  the  requirement  of  his  bond.  I  instruct  you  that  this  bond 
implies,  on  the  one  side  and  the  other,  a  condition  of  things 
which  renders  it  possible  for  its  execution  on  either  part,  that  is, 
that  the  United  States  on  its  part  shall  secure  to  the  defendant 
that  condition  of  things  in  which  it  was  possible  for  him  to  exe- 
cute the  bond,  and,  if  it  does  not  secure  him  that  condition  of 
things,  then  he  is  not  to  be  held  to  an  impossibility.  He  cannot 
be  called  upon  to  discharge  an  obligation  which  it  was  impossi- 
ble for  him  to  discharge,  by  a  condition  of  things  which  put  it 
oat  of  his  power  to  meet  his  obligation,  and  which  the  United 
States  had  left  him  helpless  when  the  obligation  was  to  have 
belpe<l  him.  When  the  United  States  was  unable  to  perform  its- 
own  part,  and  was  helpless  to  help  him  to  discharge  his  obliga- 
tion, he  is  not  answerable  for  the  failure  to  discharge  that  obli- 
gation.    The  obligation  is  at  an  end,  and  he  is  discharged. 

Lastly,  1  am  asked  to  rule  that  the  surrender  of  the  gold  and 
postal  envelopes  belonging  to  the  United  States,  by  defendant, 
Alfred  Huger,  on  the  order  of  the  agent  of  the  confederate  gov- 
ernment, received  by  him  through  the  mails,  and  which  con- 
tained no  threat  or  suggestion  of  compulsion,  was  not  a  surren- 
der or  yielding  up  of  the  government  property  under  the  pres- 
sure of  irresistible  force. 

I  charge  you,  gentlemen,  that  an  order  from  a  government 
essentially  military,  and  from  the  nature  of  things  a  military 
despotism,  was  the  expression  of  a  force  that  could  not  l>e  re- 
sisted, and  as  peremptory  of  necessity  as  if  the  bayonet  were  at 
his  throat.  It  was  a  command  which  carried  with  it  irresistible 
power.  1  would  be  understood  as  negativing  the  instructions 
asked  for  by  the  district  attorney  emphatically.  I  think  the 
negative  of  this  instruction  as  ruling  the  very  essence  of  the 
case,  that  is,  that  the  defendant  living  on  the  soil  in  such  a  con- 
test in  which  such  powers  were  engaged,  the  one  struggling  for 
existence,  and  the  other  for  the  rescue  of  its  rightful  authority, 
the  one  contending  for  the  establishment  of  independence,  and 
the  other  for  the  re-establishment  of  rightful  constitutional  rule 
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and  national  integrity.  In  such  a  tremendous  contest  a  party  bel- 
ligerent making  a  demand  upon  any  inhabitant  or  citizen  on  its 
'Soil,  made  a  demand  which  carried  with  it  the  necessity  of  in- 
stant obedience^  and  the  refusal  to  obey,  which,  if  it  did  not 
bring  harm  to  the  party  who  might  oppose  it,  would  have 
promptly  been  executed  by  the  government  itself.  I  repeat,  the 
execution  of  the  demand,  if  not  executed  by  the  party  himself, 
would  be  executed  instantly  by  the  government,  and,  if  the  prop- 
erty were  not  surrendered,  it  would  be  taken.  The  refusal  to 
surrender  would  have  been  idle,  certainly,  and,  at  the  same  time, 
^ight  have  become  dangerous. 


United  Stales  ClrcuU  Oourty  Eastern  District  of  Virginia, 

at  Alexandria f  Jidy,  1874. 

G.  W,  CusTis  Lee  t?.  Ajzro  Chase.* 


(Under  the  act  of  June  7th|  1S62,  **  for  the  colleclioa  of  the  direct  tax  in  in- 
surrcctionary  districts,"  etc.,  as  construed  in  Bennett  v.  Hunter  (9  Wal- 
lace, 826),  a  tender  by  a  relative  of  the  owner  of  the  tax  due  upon,  prop- 
erty advertised  for  sale,  is  a  sufficient  tender.  And  if  the  tax  commU- 
sioncrs  have,  by  an  established  general  rule  announced,  that  they  will 
-not,  and  a  uniform  practice  under  it  refused,  to  receive  the  taxes  da« 
.unless  tendered  by  the  owner  in  person,  even  a  formal  offpr  by  another 
to  pay  is  unnecessary.  It  is  enough  if  a  relative,  friend,  or  agent  of 
the  owner  *'  went  to  the  office  of  the  commissioners  to  see  after  the  pay- 
ment of  the  tax  on  the  property,  but  made  no  formal  offer  to  pay 
because  it  was  in  effect  waived  by  the  commissioners,  they  decliniog  to 
'receive  any  tender  unless  made  by  the  owner  in  person." 

Precedent  given  of  proceedings  under  the  acts  of  May  9lh  and  June  Stfa, 
1S72,  section  2,  pp.  S9  and  332,  vol.  17,  Stat,  at  Large,  and  under  So- 
preme  Court  decisions  in  Bennett  v.  Hunter^  9  Wallace,  826,  SmitA  r. 
Turner,  14  Wallace,  668,  and  Tacey  v.  Irwin,  18  Wallace,  649. 

*  This  case  is  reported  as  furnishing  a  precedent  or  form  of  the  finding  and 
judgment  in  this  class  of  proceedings,  and  as  possessing  some  historical  io- 
terest. 
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F.  L,  Smith,  for  jplawiiff, 

W.  W.  WiUoughbyyfor  defendanU 

The  finding  of  the  court,  and  the  judgment  rendered,  were  as 
follows^  and  were  based  upon  the  late  decision  of  the  United 
States  Supreme  Court  in  the  case  of  Tacey  v.  Mary  Irvnn  et  als.f 
18  Wallace,  548. 

The  finding  was  agreed  by  counsel. 

And  now  at  this  day,  to  wit,  the  7th  day  of  July,  1874,  the 
issues  of  fact  in  this  cause  having  been  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury,  pursuant  to  a  stipulation,  in 
writing,  duly  signed  and  filed,  the  court  makes  the  following  finding 
upon  the  facts. 

Long  prior  to  December,  1867,  George  W.  P.  Custis  was  seized  in 
fee  of  the  tract  of  land  in  the  declaration  mentioned ;  and  by  his 
last  will  and  testament,  an  office  copy  of  which  is  herein  inserted, 
did  devise  as  follows,  to  wit : 

"  In  the  name  of  God,  Amen.  I,  George  Washington  Parke 
Custis,  of  Arlington,  in  the  county  of  Alexandria,  and  State  of  Vir- 
ginia, being  sound  in  body  and  mind,  do  make  and  ordain  this  in- 
strument of  writing  as  my  last  will  and  testament,  revoking  all  other 
wills  and  testaments  whatever. 

"  I  give  and  bequeath  to  my  dearly  beloved  daughter  and  only 
child,  Mary  Ann  Randolph  Lee,  my  Arlington  House  estate,  in  the 
county  of  Alexandria,  and  State  of  Virginia,  containing  eleven  hun- 
dred acres,  more  or  less,  and  my  mill  on  Four-mile  Run,  in  the 
county  of  Alexandria,  and  the  lands  of  mine  adjacent  to  said  mill, 
in  the  counties  of  Alexandria  and  Fairfax,  in  the  State  of  Virginia, 
the  use  and  benefit  of  all  just  mentioned,  during  the  term  of  her  nat- 
ural life,  together  with  my  horses  and  carriages,  furniture,  pictures, 
and  plate,  during  the  term  of  her  natural  life. 

"  Ou  the  death  of  my  daughter,  Mary  Ann  Randolph  Lee,  all  the 
property  left  to  her  during  the  term  of  her  natural  life,  I  give  and 
bequeath  to  my  eldest  grandson,  Greorge  Washington  Custis  Lee,  to 
him  and  his  heirs  forever,  he  my  eldest  grandson,  taking  my  name 
and  arms. 

'*  I  leave  and  bequeath  to  my  four  granddaughters,  Mary,  Anna, 
Agnes,  and  Mildred  Lee,  to  each  ten  thousand  dollars. 

"  I  give  and  bequeath  to  my  second  grandson,  William  Henry 
Fitzhugh  Lee,  when  he  shall  be  of  age,  my  estate  called  the  White 
House,  in  the  county  of  New  Kent,  and  the  State  of  Virginia,  con- 
taining four  thousand  acres,  more  or  less,  to  him  and  his  heirs  for- 
ever. 

"I  give  and  bequeath  to  my  youngest  grandson,  Robert  Edward 
Lee,  when  he  is  of  age,  my  estate  in  the  county  of  King  William, 
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and  State  of  Virginia,  called  Romancocke,  containiDg  four  thouaaDd 
acres,  more  or  less,  to  him  and  his  heirs  forever. 

"  My  estate  of  Smith's  Island  at  the  capes  of  Virginia,  and  in  the 
county  of  Northampton,  I  leave  to  be  sold,  to  assist  in  paying  my 
granddaughters'  legacies,  to  be  sold  in  such  manner  as  may  be 
deemed  by  my  executors  most  expedient. 

"Any  and  all  lands  that  I  may  possess  in  the  counties  of  Stafford, 
Richmond,  and  Westmoreland,  I  leave  to  be  sold  to  aid  in  paying 
ray  granddaughters'  legacies. 

"1  give  and  bequeath  my  lot  in  square  No.  21,  Washington  city, 
to  my  son-in-law,  Lieutenant-Colonel  Robert  E.  Lee,  to  him  and  his 
heirs  forever. 

"  My  daughter,  Mary  A.  R.  Lee.  has  the  privilege  by  this  will  of 
dividing  my  family  plate  among  my  grandchildren  ;  but  the  Mount 
Vernon  altogether,  and  every  article  I  possess  relating  to  Washing- 
ton, and  that  came  from  Mt.  Vernon,  is  to  remain  with  my  daughter 
at  Arlington  House,  during  said  daughter's  life,  and  at  her  death  to 
go  to  my  eldest  grandson,  George  Washington  Custis  Lee,  and  to 
descend  from  him  entire  and  unchanged  to  my  latest  posterity. 

"  My  estates  of  the  White  House,  in  the  county  of  New  Kent,  and 
Romancocke,  in  the  county  of  King  William,  both  being  in  the  State 
of  Virginia,  together  with  Smith's  Island,  and  the  lauds  I  may  pos- 
sess in  the  counties  of  Stafford,  Richmond,  and  Westmoreland  coun- 
ties, are  charged  with  the  payment  of  the  legacies  to  my  granddaugh- 
ters. Smith's  Island,  and  the  aforesaid  lands  in  Stafford,  Richmond, 
and  Westmoreland,  only,  are  to  be  sold ;  the  lands  of  the  White 
House  and  Romancocke  to  be  worked,  to  raise  the  aforesaid  legacies 
to  my  four  granddaughters.  And  upon  the  legacies  to  my  four  grand- 
daughtera  being  paid,  and  my  estates  that  are  required  to  pay  the 
legacies  being  clear  of  debt,  then  I  give  freedom  to  my  slaves ;  the 
said  slaves  to  be  emancipated  by  my  executors  in  such  manner  as  to 
my  executors  may  seem  most  expedient  and  proper;  the  said  ernaD- 
cipation  to  be  accomplished  in  not  exceeding  five  years  from  the  time 
of  my  decease. 

"  I  do  constitute  and  appoint  as  my  executors,  Lieutenant-Colonel 
Robert  Edward  Lee,  Robert  Lee  Randolph,  of  Eastern  View,  Right 
Reverend  Bishop  Meade,  and  George  Washington  Peter. 

*'  This  will,  written  by  my  own  hand,  is  signed,  sealed,  and  exe- 
cuted the  twenty-sixth  day  of  March,  eighteen  hundred  and  fifty-five. 

[seal.]  "  George  Washington  Parke  Custi& 

"  Witness : 

"  Martha  Custis  Williams. 
"  W.  Eugene  Webster." 


The  said  tract  of  land  was  devised  to  his  daughter,  Mary  Ann 
Randolph  Lee,  during  the  term  of  her  natural  life,  and  on  her 
death  was  devised  to  his  eldest  grandson,  G.  W.  Custis  Lee,  the 
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plaintiif  in  this  case,  and  to  his  heirs  forever ;  the  said  Mary 
Ann  Randolph  Lee  departed  this  life  on  the  5fh  of  November, 
1873;  said  last  will  and  testament  was  admitted  to  probate  in 
the  county  court  of  Alexandria,  Virginia,  on  the  7th  day  of  De- 
cember, 1857,  as  appears  by  the  copy  of  certificate  of  the  clerk  of 
said  court,  as  follows : 

"  At  a  county  court  held  for  Alexandria  County,  on  the  7th  day 
of  December,  li357,  the  foregoing  paper  writing,  purporting  to  be  the 
last  will  and  testament  of  George  Washington  Parke  Custis,  was 
produced  in  court  for  probate  by  Robert  E.  Lee,  one  of  the  executors 
named  therein,  and  Cassius  F.  Lee  was  sworn  as  a  witness,  who  de- 
posed that  he  is  well  acquainted  with  the  handwriting  of  George  W.  P. 
Custis,  and  that  he  verily  believes  the  whole  of  said  paper  writing, 
together  with  the  signature  thereto,  are  in  the  genuine  handwriting  of 
said  George  W.  P.  Custis.  Robert  E.  Lee,  one  of  the  executors  named 
in  the  last  will  and  testament  of  Greorge  W.  P.  Custis,  qualified  and 
gave  bond  with  security  according  to  law,  the  security  having 
justified. 

Teste :  "  B.  H.  Berry, 

"Clerk." 

On  the  11th  day  of  January,  1864,  the  said  premises  in  the 
declaration  mentioned  were  sold  by  the  United  States  Direct 
Tax  Commissioners  for  Virginia,  appointed  under  the  act  of 
Congress  approved  June  7th,  1862,  entitled  "An  Act  for  the  col- 
lection of  the  direct  tax  in  insurrectionary  districts  within  the 
United  States,  and  for  other  purposes,"  and  amendments  thereto. 

The  said  property  was  sold  by  said  commissioners  as  land  liable 
to  be  sold  under  the  provisions  of  the  7th  section  of  said  act,  be- 
cause the  direct  tax  imposed  upon  said  property  by  the  act  of 
August  5th,  1861,  imposing  a  direct  tax,  had  not  been  paid. 

The  property  was  purchased  at  said  sale  by  George  W.  Chase, 
since  deceased,  leaving  the  defendant  his  sole  heir-at-law,  at  the 
price  of  four  thousand  one  hundred  dollars,  who  received  from 
said  commissioners  a  certificate  of  sale,  in  the  words  and  figures 
following : 

(The  certificate  is  omitted.) 

Before  the  commencement  of  this  suit,  and  prior  to  January 
1st,  1874,  under  and  by  virtue  of  said  certificate  of  sale,  and  as 
heir-at-law  of  G.  W.  Chase,  the  said  defendant  entered  upon  and 
uow  holds  the  said  property. 
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The  said  tax  commissioners  entered  upon  the  discharge  of  their 
duties  in  the  city  and  county  of  Alexandria,  Va.,  in  the  month 
of  June,  1863.  On  the  14th  day  of  September,  1863,  they  fixed 
the  amount  of  the  said  direct  tax  chargeable  respectively  upon 
the  several  lots  and  parcels  of  ground  in  said  city  and  coauty, 
including  the  property  in  controversy  in  this  cause. 

On  the  11th  of  September,  1863,  they  caused  to  be  inserted  in 
a  newspaper  published  daily  in  Alexandria,  Va.,  the  following 
notice : 


Notice  to  Owners  of  Real  Estate. 


« 


The  undersigned  commissioners  hereby  give  notice  that  they  will 
be  ready  at  their  office,  corner  of  Wasbiugton  and  Prince  Streets, 
Alexandria,  on  and  after  the  14th  of  September  next,  to  receive  the 
direct  tax  assessed  and  fixed  by  them  on  the  lots  and  tracts  of  land 
in  the  city  and  county  of  Alexandria,  under  and  by  virtue  of  an  act 
of  Congress,  entitled  'An  Act  for  the  collection  of  direct  taxes  in 
insurrectionary  districts  within  the  United  States,  and  for  other  pur- 
poses.' 

"  Office  hours  from  8}  o'clock  A.  ic.  to  2}  p.  m. 

"John  Hawxhubst, 
"  w.  j.  boreman, 
"  G.  F.  Watoon, 

**  Commissioners.'* 


The  said  commissioners,  in  performing  their  duties  under  the 
said  act  of  June  7th,  1862,  did  not,  at  any  time  or  in  any  case, 
make  or  cause  to  be  made  any  demand  for  the  payment  of  the 
tax,  either  upon  the  owner  or  occupant  of  the  property  respect- 
ively liable  therefor,  or  u{K)n  any  person  whatever,  and  they 
made  no  effort  in  any  case,  of  any  kind  whatever,  to  collect  said 
tax,  before  proeeeiling  to  a  sale  of  the  land,  except  the  publica- 
tion of  the  said  notice  of  September  11th. 

On  the  expiration  of  sixty  days  from  the  14th  of  September, 
1863,  the  said  commissioners  treated  all  of  said  profierty  inlaid 
city  and  county  on  which  the  tax  remained  unpaid,  as  forfeited 
to  the  United  States,  and  liable  to  sale  under  said  seventh  sec- 
tion of  said  act  of  June  7th,  1862,  and  they  proceeded,  from 
time  to  time,  to  advertise  the  same  for  sale  accordingly. 

Pending  the  advertisement  of  property  for  sale  under  the  said 
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seventh  section,  said  oommissioners,  pursuant  to  a  general  rule 
adopted  by  them  to  that  effect,  invariably  refused,  in  all  cases, 
to  receive  the  tax  upon  property  so  advertised,  unless  tendered 
by  the  owner  in  his  own  proper  person,  and  notwithstanding  the 
tender  of  the  tax  by  an  agent,  relative,  or  friend  of  the  owner,  the 
commissioners,  nevertheless,  treated  and  sold  the  property  as  de- 
linquent. 

This  rule  and  practice  was  established  and  followed  by  them, 
pursuant  to  instructions  from  some  oflBcer  of  the  Treasury  De- 
partment. 

Applications  were  made  to  said  commissioners  by  the  agents 
and  friends  of  absent  owners  to  pay  the  tax  upon  advertised  prop- 
erty and  save  it  from  sale ;  which  applications,  under  the  opera- 
tion of  said  rule  and  practice,  were  uniformly  refused  by  the  com- 
missioners. 

No  note,  record,  or  memorandum  of  such  applications  was  kept 
or  made  by  the  commissioners,  though  such  applications  were 
frequent. 

The  premises  in  the  declaration  mentioned  were  sold  as  afore- 
said by  the  commissioners  without  the  knowledge  or  consent  of 
the  said  Mary  Ann  R.  Lee  or  of  the  said  plaintiff,  both  of  whom 
were  absent  from  Alexandria,  and  within  the  confederate  mili- 
tary lines  from  May,  1861,  until  May,  1865,  continuously,  and 
were  not  within  the  said  county  during  that  time. 

The  amount  of  taxes,  costs,  and  penalties  due  upon  the  said 
land  at  the  time  of  the  sale  to  the  United  States  under  the  said 
act  was  forty-six  dollars  and  ninety-seven  cents,  which,  together 
with  interest,  casts,  and  expenses  of  sale,  has  been  brought  into 
court  and  deposited  with  the  clerk  of  this  court  for  the  use  of  the 
United  States,  and  the  whole  amount  of  which  is  seventy-six 
dollars  and  seventy-five  cents. 

Wherefore,  it  is  considered  by  the  court  that  the  plaintiff  do 
recover  of  the  defendant  the  premises  in  the  declaration  men- 
tioned, according  to  the  finding  of  the  court,  and  that  he  recover 
also  his  costs  by  him  about  his  suit  in  this  behalf  expended. 

Eg.  W.  Hughes, 

Alexandria,  7th  July,  1S74.  Judge. 


408  AviL  V.  Alexandria  Water  CJompany. 

Statement  of  the  case. 

Note. — The  tract  of  land  mentioned  in  the  forgoing  case 
was  devised  by  the  following  clause  of  General  George  Washing- 
ton's will  to  Mr.  Custis : 

"  Fourth.  Actuated  by  the  principle  already  mentioned,  I  give 
and  bequeath  to  George  Washington  Parke  Custis,  the  grandson  of 
my  wife,  and  my  ward,  and  to  his  heirs,  the  tract  of  land  I  hold  on 
Four  Mile  Run,  in  the  vicinity  of  Alexandria,  containing  one  thou- 
sand two  hundred  acres,  more  or  less,  and  my  entire  square,  number 
twenty- one,  in  the  city  of  Washington." 


The  tract  was  afterwards  called  by  Mr.  Custis,  "  Washington 
Forest,"  but  is  known  locally  as  the  "  Custis  Mill  Property.*' 


United  States  Circuit  Court,  Eastern  District  of  Virginia,  at  Alex- 
andria, April,  1877. 

John  Avil  v.  Alexandria  Water  Company. 

Where  shares  in  a  corporation  were  gold  by  the  United  States  Ina^^haU 
under  a  decree  of  confiscation  rendered  under  like  circumstances  to  those 
condemned  by  the  United  States  Supreme  Court  in  Wifidsor  v.  McVeigh 
and  Gregory  v.  McVeigh^  8  Otto,  5i74,  284,  and  the  corporation  hitd 
denied  the  purchaser's  title,  and  that  purchaser  had  sold  the  stock  to  tbe 
plaintiff, 
Held^  in  an  action  of  trespass  on  the  case  for  value,  that  the  ccirporation  wai 
not  liable  to  the  plaintiff  for  the  stock  or  unpaid  dividends,  if  his  ven- 
dor's title  was  under  a  confiscation  sale,  and  the  corporation  had  denied 
its  validity,  and  the  plaintiff  had  had  such  notice  of  these  facts  before 
his  purchase  as  should  have  put  him  upon  inquiry. 

On  the  14th  day  of  May,  1864,  ten  shares  of  stock  in  the 
Alexandria  Water  Company,  standing  in  the  name  of  W.  N.  & 
J.  H.  McVeigh,  citizens  of  Alexandria,  but  then  within  the 
lines  of  the  confederate  army,  were  sold  under  a  decree  of  the 
United  States  District  Court  in  a  libel  for  confiscation  which  had 
been  rendered  under  the  same  circumstances  as  those  described 
in  the  eases  of  Windsor  v.  JIfc  Vmgh  and  Gregory  v.  Me  Vdyk, 
decided  by  the  United  States  Supreme  Court,  and  reported  in 
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3  Otto,  274  and  284.  That  is  to  say,  the  appearance  and  the 
answer  of  the  claimant  of  the  property  libelled  for  confiscation, 
had  been  stricken  out  at  the  trial  of  the  libel,  and  a  decree  of 
condeninatioQ  entered  without  opportunity  being  given  to  the 
claimant  to  make  defence. 

The  purchaser  of  the  stock  at  the  United  States  marshal's  sale 
of  it  was  Wm.  A.  Duncan,  of  Alexandria  County,  Virginia,  and 
a  certificate  of  stock  was  issued  to  him  by  the  water  company  as 
of  the  day  of  the  marshal's  sale.  Dividends  on  the  stock  were 
paid  to  this  purchaser,  as  they  were  declared,  up  to  1866;  and 
dividends  had  accrued  since  to  the  amount  of  $347.50.  Since  1866 
the  company  had  denied  the  title  of  this  purchaser  to  the  stock. 

On  the  6th  March,  1874,  Wm.  A.  Duncan,  by  indorsement 
on  the  certificate  of  stock,  had  assigned  these  ten  shares  to  John 
Avil,  a  citizen  of  Pennsylvania,  his  brother-in-law,  and  coupled 
with  the  assignment  a  power  of  attorney  in  blank  to  make  the 
proper  transfer  on  the  books  of  the  water  company.  Demand  had 
been  made  upon  the  company  for  transfer  by  Avil,  on  the  23d 
April,  1874,  and  had  been  refused.  Evidence  going  to  show  that 
Avil,  at  the  time  of  and  before  he  received  the  assignment  of  the 
stock  from  Duncan,  knew  the  character  of  his  title,  was  given  to 
the  jury;  and  it  was  proved  that  the  consideration  of  the  pur- 
chase was  a  note  of  hand,  not  yet  paid,  given  by  Avil  to  Duncan 
in  a  considerably  less  auiount  than  the  face  or  market  value  of 
the  stock. 

At  the  trial,  the  court  instructed  the  jury  that  if  they  believed 
that  W.  A.  Duncan's  title  was  obtained  through  a  confiscation 
sale  that  was  not  legal,  in  May,  1864,  and  that  there  had  been  a 
continual  denial  of  the  validity  of  Duncan's  title  by  the  defend- 
ant company  since  June,  1867,  and  that  the  plaintifi^  had  such 
notice  of  this  fact  as  should  have  put  him  upon  inquiry  as  to  the 
character  of  that  title  before  purchasing  the  shares  of  stock  in 
question,  they  should  find  for  the  defendant. 

The  jury  returned  a  verdict  for  the  defendant;  and  judgment 
was  rendered  accordingly. 

W.  WiUoughbyy  for  the  plaintiff. 
S.  F.  Beade^for  the  defendant. 
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United  SttUes  Circuit  Courts  Eastern  District  of  Virffinia,  at 

Richmond  J  June,  1877. 

J.  W.  GiLBOuGH  &  Co.  V.  Norfolk  and  Petersburg  Rabl- 

ROAD  Company. 

Where  coupon  bonds  of  a  corporation,  transferable  by  delivery,  were 
stolen,  and  were  afterwards  sold  in  the  regular  course  of  busine^  to  a 
bona  Jide  purchaser,  before  they  mntured,  for  their  market  price. 
Held  that  the  title  in  them  passed  to  the  purchaser,  as  to  the  bonds  and  as 
to  each  coupon  which  had  not  yet  become  payable  at  the  date  of  the 
sale,  but  did  not  pass  as  to  the  coupons  which  were  past  due. 

James  Neeson,  for  the  plaintiff. 

R.  T.  Daniely  Attorney-General  of  Virginia,  for  defence. 

Among  other  like  property  stolen  from  the  State  Capitol  of 
Virginia,  on  or  about  the  3d  of  April,  1865,  at  the  capture  of 
Richmond,  were  eight  coupon  bonds  of  the  Norfolk  and  Peters- 
burg Railroad  Company,  for  $500  each,  dated  the  1st  of  July, 
1857,  payable  to  bearer  on  the  Istday  of  July,  1870,  with  coupons 
at  seven  per  cent.,  payable  to  bearer  semi-annually,  on  the  1st 
day  of  January  and  July  in  each  year.  They  had  been  held  by 
the  State  in  exchange  for  a  like  amount  of  her  own  bonds,  which 
had  been  lent  the  company  about  the  time  of  the  date  of  the 
company's  bonds.  The  theft  of  the  bonds  from  the  State  was 
advertised  in  the  newspapers  of  Richmond,  and  was  published 
elsewhere  at  the  time  it  was  discovered.  There  are  now  attached 
to  the  bonds  all  the  coupons  which  fell  due  between  January, 
1866,  and  July,  1870,  inclusive,  that  is  to  say,  nine  coupons 
each.  Two  days  before  the  maturity  of  the  bonds,  and  of  the 
last  coupons,  that  is  to  say,  on  the  28th  of  June,  1870,  these 
eight  bonds  were  sold  to  J.  W.  Gilbough  &  Co.,  bankers  and 
brokers  of  Philadelphia,  by  a  person  whom  they  did  not  know, 
calling  himself  D.  M.  Taylor,  at  the  market  rate  of  79jy5^,  then 
commanded  by  such  bonds  in  New  York,  Philadelphia,  and 
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Baltimore.  The  purchasers  had  no  knowledge  of  the  theft 
which  has  been  spoken  of,  nor  were  there  any  circumstances  at- 
tending their  purchase  of  these  bonds,  tending  to  put  them  on 
inquiry  as  to  the  validity  of  the  vendor's  title  to  them,  except 
the  fact  that  the  person  offering  them  for  sale  was  a  stranger  to 
them,  that  eight  coupons  were  overdue,  and  that  the  bonds  them- 
selves were  within  two  days  of  maturity. 

Action  of  covenant  is  now  brought  by  J.  W.  Gil  bough  &  Co. 
against  the  Norfolk  and  Petersburg  Railroad  Company,  for  the 
amount  of  the  bonds,  principal  and  interest,  and  this  company 
disclaiming  property  in  the  bonds,  the  Commonwealth  of  Vir- 
ginia, by  her  Attorney-General,  has  been  allowed  to  assert  her 
claim  to  them,  and  make  defence  to  the  action  under  section  1st, 
chapter  149,  of  the  Code  of  Virginia. 

HUGHES,  J. — It  is  useless  to  pass  upon  any  other  question 
raised  in  the  pleadings  except  the  single  one  on  which  the  case 
rests.  That  question  is,  assuming  these  bonds  and  their  coupons 
to  be  commercial  paper,  payable  to  bearer,  transferable  by  de- 
livery, whether  or  not  the  admitted  fact  that  they  had  been 
stolen  invalidates  the  title  of  their  bona  fide  holders  by  purchase 
at  the  market  price  of  such  bonds. 

It  is  no  longer  a  question  that  the  bonds  of  corporations  pay- 
able to  bearer  are  negotiable  paper,  at  all  times  afler  they  get 
upon  the  market,  up  to  the  date  of  their  maturity.  This  is  an 
elementary  principle  of  commercial  law.  Nor  is  there  any  doubt, 
since  the  decision  in  Mercer  &  Co.  v.  Hacketty  1  Wallace,  83, 
that  the  interest  coupons  of  such  bonds  not  yet  due  are  also  ne- 
gotiable paper.  It  may  also  be  assumed,  as  the  settled  law  of 
this  country,  as  it  is  of  England,  that  a  bona  fide  holder,  for 
value,  of  negotiable  paper,  in  the  form  of  the  bonds  and  coupons 
in  this  case,  by  purchase  before  their  maturity,  is  entitled  to  re- 
cover his  demand  from  the  maker  or  obligor,  even  though  his 
vendor  obtained  them  by  fraud,  or  thefl,  or  robbery. 

In  general,  the  purchaser  of  personal  property  obtains  no 
better  title  than  that  of  his  vendor,  unless,  in  England,  he  pur- 
chase in  certain  markets  overt.  But,  for  the  benefit  of  commerce, 
this  rule  is  reversed  in  respect  to  n^otiable  paper,  and  the  holder 


412  UiHTED  States  v.  Maunier. 


Syllabus. 


of  such  paper,  though  it  has  been  stolen,  has  title  to  it  if  he  him- 
self came  to  it  bona  fide  in  the  regular  course  of  trade,  and  the 
burden  of  proof  is  upon  the  defendant  to  disprove  the  bona  Jida 
of  his  purcha.se.  This  principle  is  too  thoroughly  established  by 
the  decisions  of  the  Supreme  Court  of  the  United  States  in 
Murray  v.  Lardner,  2  Wallace,  110,  National  Bank  of  Washr- 
ington  v.  Texas,  20  Wallace,  72,  and  HotchJeUs  v.  National 
Banks,  21  Wallace,  354,  to  be  questioned  here ;  however  strong 
our  inclination  may  be  to  protect  the  State  of  Virginia  from 
such  a  thefl  as  these  bonds  were  in  part  the  subject  of. 

But  clear  as  the  principle  of  these  decisions  is,  as  to  the  prin- 
cipal of  the  bonds  sued  upon  in  this  case,  and  as  to  the  coupons 
which  had  not  yet  matured  at  the  date  of  the  plaintiffs'  purchase, 
it  is  well-settled  law  that  the  eight  coupons  which  were  then  past 
due  were  not  such  negotiable  paper  as  falls  within  the  scope  of 
the  principle.  As  to  those  overdue  coupons,  the  plaintiffs  took 
only  the  title  of  their  vendor,  who  called  himself  Taylor,  which 
was  no  title  at  all.  See  Arents  v.  Oommonwealth,  18  Grattan,  at 
pages  777-780,  and  numerous  cases  there  cited  by  Judge  Joynes. 


Judgment  may  be  entered  accordingly. 


United  StoJtes  Circuit  Court,  District  of  North  Carolina,  at 

Baleigh,  1792. 

United  States  v.  Maunieb.* 

An  examination  of  a  prisoner,  made  before  his  commitment,  under  impres- 
sions of  fear,  whether  signed  or  not  by  him,  cannot  be  read  in  evidence 
against  him  on  his  trial  under  indictment  for  murder  on  the  high  sets. 

An  indictment  for  murder  on  the  high  seas  need  not  state  the  length  aod 
depth  of  the  wound  which  caused  the  death. 


ancois-Xavier  Martin's  Notes  of  North  Carolina  Decisions,  79. 
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Indictment  for  murder  on  the  high  seas. 

Mr.  Attorney  of  the  United  States  Hill  offered  to  give  in  evi- 
dence the  examination  of  the  prisoner  before  his  commitment. 

Martin^  for  the  prisoner,  objected  to  this : 

1st.  Because  the  prisoner  at  the  time  of  his  examination  was 
under  impressions  of  fear. 

2d.  Because  the  examination  was  not  subscribed  by  the  pris- 
oner. 

1.  The  prisoner  was  a  French  sailor,  and  the  murder  with 
which  he  stood  charged  had  been  committed  upon  the  high  seas. 
On  his  landing  in  North  Carolina  he  was  taken  up  and  com- 
mitted to  jail.  From  thence  he  was  taken  on  the  next  day, 
brought  into  court  in  irons,  and  examined,  without  being  in- 
formed that  he  was  then  under  an  examination  and  not  on  his 
trial.  He  understood  not  the  English  language,  and  no  one  in- 
formed him  of  what  was  passing.  There  was  room  to  believe 
that  he  thought,  when  he  was  remanded  to  jail,  that  he  had  been 
tried,  convicted,  and  condemned,  for  he  asked  a  person  who  un- 
dei'stood  the  French  language  on  what  day  he  was  to  be  exe- 
cuted. 

The  counsel  said  although  in  the  case  of  a  person  who  had 
resided  some  time  in  this  country,  or  in  others  in  which  the  pro- 
ceedings are  carried  on  by  jury,  the  objection  would  be  frivolous, 
yet  it  must  have  weight  in  the  case  of  a  foreigner  unacquainted 
with  our  laws  and  our  language ;  that  what  the  prisoner  had 
seen  in  court,  except  perhaps  the  confrontation  of  witnesses,  was 
all  that  in  familiar  circumstances  he  would  have  seen  in  his  own 
country  had  be  been  tried  there,  where  sentence  of  death  is  not 
pronounced  in  court  in  presence  of  the  prisoner,  but  read  to  him 
afterwards  by  the  clerk  in  the  dungeon. 

2.  The  examination  and  confession  subscribed  by  an  offender 
before  a  justice  of  the  peace  is  good  and  sufficient  evidence  against 
such  offender.     Gilb.  L.  E.,  140. 

The  examination  of  Sterne  and  Boroski  was,  by  the  Chief  Jus- 
tice, refused  to  be  read  at  their  trial.  (See  St.  Tr.,  vol.  iii,  p. 
470.)  And  Serjeant  Wilson,  in  his  edition  of  Hale's  Pleas  of 
the  Crown,  vol.  ii,  p,  685,  in  notes,  adds  a  query,  whether  the 
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Chief  Justice  was  not  right  in  each  refusal.  For,  by  the  opioion 
of  some  judges  now  living,  the  statute  does  not  extend  to  the  ex- 
amination of  the  party  accused  unless  he  signed  his  exaoiination, 
but  only  to  the  witnesses  or  persons  accusing. 

In  Vaughan's  case,  Mr.  Crauley  having  made  oath  that  the 
examination  was  taken  before  Sir  Charles  Hedges,  and  signed 
by  the  prisoner,  it  was  read.     5  St  Tr.,  229. 

In  Harrwon^s  case,  the  Attorney-Greneral  desired  that  the 
defendant's  examination,  taken  before  the  Lord  Chief  Justice 
Brumpton,  might  be  read,  and  the  defendant  having  acknowl- 
edged the  hand  to  be  his  that  was  subscribed  to  it,  it  was  read 
accordingly.     7  Stat.  Tr.,  118. 

In  Layer^s  case,  the  prisoner's  counsel  said,  and  the  Chief 
Justice  granted,  that  this  examination  could  not  be  read  unless 
it  was  signed  by  him.     8  St.  Tr.,  474 ;  8  Mead,  89. 

PATTERSON,  J.,  thought  the  examination  ought  to  have 
been  signed  by  the  prisoner. 

SITGREAVES,  J.,  said  the  first  objection  had  much  weight 
with  him,  and 

Mr.  Attorney  of  the  United  States  withdrew  his  motion. 

The  prisoner  was  found  guilty  upon  other  evidence. 

And  it  was  moved  in  arrest  of  judgment,  on  the  ground  that 
the  length  and  depth  of  the  wound  were  not  mentioned  in  the 
indictment. 

The  prisoner's  counsel  cited  4  Co.,  42 ;  Haydon^s  case.* 

The  court  did  not  intimate  that  they  had  any  doubt,  but  said 
if  they  had  they  would  direct  a  copy  of  the  indictment  and  reasons 
to  be  transmitted  to  the  Supreme  Court.     Curia  advisare  twA. 

The  court  directed  the  prisoner  to  be  arraigned  on  another  in- 
dictment which  had  been  found  against  him. 

Whereupon  he  pleaded  not  guilty,  and  the  court  ordered  the 
trial  to  be  proceeded  on  instantly. 

And  with  some  difficulty  was  prevailed  upon  to  adjourn  it  to 
the  succeeding  Monday,  it  being  Saturday. 

An  order  was  then  made  that  the  marshal  send  expresses  to 

*  This  reference  i?  at  fault;  but  is  taken  literally  from  Judge  Martinis  book. 
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the  grand  jury  (who  had  been  discharged)^  commanding  their  im- 
mediate return. 

On  Monday  following  the  prisoner  was  brought  to  the  bar,  as 
he  and  his  counsel  ex[>ected,  to  be  tried  on  the  second  indictment. 

But  the  court  informed  the  bar  they  would  take  up  the  mo- 
tion in  arrest  of  judgment. 

On  the  part  of  the  United  States  several  precedents  of  indict- 
ments were  read  out  of  West,  in  which  the  length  and  depth  of 
the  wound  are  not  mentioned. 

Martin  observed  that,  in  all  the  indictments  (but  one)  in  which 
the  length  and  depth  of  the  wound  were  not  mentioned,  the  in- 
strument had  gone  through  the  body  of  the  person  killed,  some 
limb  had  been  cut  off,  or  the  wound  had  been  given  with  a  blunt 
weapon.  In  this  case  the  mortal  wound  was  stated  to  have  been 
given  with  an  axe,  on  the  head.  That  the  authority  in  Coke 
was  not  only  unshaken,  but  frequently  recognized. 

The  court,  however,  overruled  the  motion,  without  making 
any  observation,  and  passed  sentence  of  death. 

At  the  same  time  sentence  was  passed  on  three  other  men  who 
had  been  included  in  the  same  indictment,  and  they  were  soon 
after  executed. 

This  is  the  first  time  that  judgment  of  death  was  given  under 
the  authority  of  the  United  States. 


United  States  dreuit  Courts  for  the  District  of  Virginia,  at  Rich' 

Tnond,  November*,  1795. 

United  States  v.  Mundell.* 

It  is  not  necessary  that  the  name  of  the  prosecutor  in  the  courts  of  the 
United  States  should  be  written  at  the  foot  of  the  indictment. 

In  indictments  for  misdemeanors  in  the  courts  of  the  United  States,  the 
court,  and  not  the  jury,  should  assess  the  fine. 

"When  a  statute  of  the  United  States  makes  any  provision  upon  a  subject 
within  the  scope  of  the  powers  of  the  General  government,  the  State 

laws  upon  the  same  subject  cease  to  operate. 

_ > ■ — — — — — ■ 

*  This  report  is  taken  from  6  Gall's  Virginia  Reports,  p.  246. 
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The  existing  statute  of  a  State,  applicable  to  any  case  at  the  time  of  the 
enactment  of  tlie  act  of  Congress,  which  refers  to  the  laws  of  the  States 
as  rules  of  decision,  must  be  considered  in  the  same  manner  hs  if  the 
words  of  the  State  law  had  been  adopted,  and  specially  re-eoacted  bj 
the  act  of  Congress. 

But  such  titatute  of  the  State  must  be  completely  applicable  to  the  ca^e,  for 
if  there  beany  part  qualifying  and  modifying  the  rest,  of  which  a  party 
cannot  have  full  benefit  in  the  courts  of  the  United  States,  this  is  not  a 
case  in  which  Congress  have  given  authority  to  adopt  such  part,  eiDiA 
the  whole  law  is  not  applicable,  as  the  authority  refers  to  entire  law, 
and  not  to  parts,  which  themselves  are  qualified  by  other  part^,  not  ap- 
plicable to  the  United  States. 

The  authority  given  to  the  courts  of  the  United  States,  to  regulate  the  forms 
of  proceed! I igrt,  when  exercised,  is  as  binding  as  if  it  had  been  a  specific 
part  of  the  court  system  established  by  Congress. 

But  the  authority  to  demand  bail  is  not  of  that  description,  and  must  depend 
upon  some  precise  law. 

Upon  the  principles  of  society,  every  person  is  bound,  and  has  virtually 
agreed,  to  pay  such  sums  of  money  as  are  charged  on  him  by  the  seD- 
tence,  or  assessed  by  the  interpretation  of  the  law,  and  therefore,  what- 
ever the  laws  order  any  one  to  pay,  that  instant!}'  becomes  a  debt, 
which  he  hath  beforeliand  contracted  to  discharge. 

The  nature  of  the  common  and  statute  laws  of  the  State,  with  alterations 
made  in  them  by  the  Kevolutiun,  the  Articles  of  Confederation,  and  the 
Constitution  of  the  United  States,  considered. 

A  revolution  does  not  abolish  all  laws  and  throw  people  into  a  state  of 
nature,  therefore  the  Declaration  of  Independence  did  not  totally  ab- 
rogate all  laws  subfvisting  before,  but  only  such  as  became  inconsist«fnt 
with  the  new  form  of  government. 

The  laws  of  the  States  in  regard  to  that  share  of  legislative  power  retained 
to  themselves,  remained  unaltered  by  the  adoption  of  the  Constitution 
of  the  United  States,  and  could  only  be  changed  by  the  States  them- 
selves, or  by  a  treaty  made  within  the  legitimate  objects  of  the  treaty- 
making  power. 

The  rule  in  England  that  the  king  is  not  bound  by  a  general  law,  unless  be 
be  specially  named,  is  confined  to  cases  where  he  might  otherwise  be 
deprived  of  some  personal  or  legal  right,  and  not  to  provisions  of 
general  law  arising  fronk  principles  of  public  policy  only. 

Where  a  statute,  with  regard  to  process,  is  directo.-y  to  the  court  or  the 
clerk,  and  not  to  the  sheriff,  the  latter  is  bound  to  obey  the  writ  as  he 
receives  it,  but  as  the  indorsement  of  the  true  species  of  the  action  upon 
the  writ  is  required  by  the  act  of  Assembly,  that  the  sheriff  may  see 
whether  bail  is  to  be  demanded  or  not,  he  n>ust  be  judge  himself,  and 
act  at  his  peril. 

Bail  is  not  requirable  in  an  action  of  debt  for  the  penalty  of  a  statute, 

Therefore,  where  there  were  two  writs  of  capias  ad  respondenditm  against 
the  same  defendant,  one  for  the  penalty  of  h  statute,  and  the  other  for 
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a  duty  on  stills,  and  the  marshal  demanded  bail  upon  both,  which  the 
defendant  refused  to  give,  and  resUted  the  marshal,  who  meant  to  im- 
prii^on  him  for  want  of  bail,  the  resistance  was  lawful,  and  therefore  an 
indictment  against  the  defendant  for  that  cause  was  not  sustainable. 

For  although  bo  was  authorized  to  demand  bail  for  the  duiy^  hi'  could  not 
dentand  it  upon  the  writ  for  penalty^  notwithstanding  the  indorsement 
by  the  attorney  for  the  United  Sttites. 

For  an  indorsement,  even  by  the  court  iti^elf,  unless  in  cases  where  they  have 
a  dif^creiion,  would  not  justify  the  marshal  in  requiring  bail,  where  the 
act  did  not  authorize  it,  because  it  would  be  altogether  cxtrHJudicial. 

The  defendant  was  indicted  under  the  act  of  Congress*  for 
resisting  the  deputy  marshal  when  serving  two  writs  of  capias 
ad  respondendum  upon  him,  to  wit,  one  for  eleven  dollars  and 
eleven  cents  for  the  duty  due  upon  a  still ;  and  the  other  for  two 
hundred  dollars,  for  penalty  alleged  to  have  been  incurred 
under  one  of  the  revenue  laws  of  the  United  States. 

Wickhanhy  for  the  defendant,  moved  to  quash  the  indictment, 
because  the  name  of  the  prosecutor  was  not  written  at  the  foot  of 
the  indictment  according  to  the  directions  of  the  act  of  Assem- 
bly, passecl  in  1786,  which  he  said  ought  to  govern  in  this  case, 
agreeably  to  the  provisions  of  the  act  of  Congress,  adopting  the 
State  lawSjt  as  the  statutes  of  the  United  States,  which  had  made 
no  provision  for  it, 

Campbell,  attorney  for  the  United  States,  insisted  that  the  act 
of  Assembly  was  made  for  a  purpose  not  applicable  to  this  case,, 
for  that  was  intended  to  guard  against  the  malice  of  individuals,, 
who  might  attempt  to  harass  each  other  without  just  cause,  but 
this  was  a  prosecution  instituted  by  the  attorney  as  part  of  his- 
official  duty,  upon  discovering  that  an  offence  had  been  cx>mmitted 
against  public  justice  and  the  authority  of  the  United  States. 

The  point  was  saved,  and  the  jury  sworn  upon  the  plea  of  twI 
guilty,  when  a  question  arose  whether  the  jury,  if  they  found  the 
prisoner  guilty,  should  assess  the  fine  agreeable  to  the  directions 
of  the  above-mentioned  act  of  Assembly,  or  should  merely  de- 
clare him  guilty,  and  leave  it  to  the  court  to  impose  the  fine. 


*  April,  1790,  ch.  9,  sec.  22. 

t  SepU^mber,  1789,  ch.  20,  sec.  34. 

27 
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The  court,  doubting  upon  this  point  also,  took  time  to  consider 
)>oth  questions ;  and  on  the  next  day, 

IREDELL,  J.,  delivered  the  resolution  of  the  court  as  follows: 

It  is  extremely  clear  that  it  was  not  necessary,  at  common  law, 
that  the  prosecutor's  name  should  be  written  at  the  foot  of  the 
indictment;  and  although  the  act  of  Assembly  requires  it  to  be 
done,  where  the  prosecution  is  at  the  instance  of  an  individual, 
for  the  sake  of  rendering  him  liable  for  cost  if  he  fails,  that  does 
not  prevent  the  attorney  for  the  public  from  preferring  an  indict- 
ment ex  officio,  or  the  grand  jury  from  finding  one  of  their  owq 
accord.  For,  besides  the  authority  which  the  attorney  had  at 
•common  law,  which  is  not  taken  away  by  the  State  statute,  the 
act  of  Congress  makes  it  his  duty,  if  he  sees  cause,  to  prosecute, 
ex  officio,  ^'all  delinquents  for  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States."  Act  September,  1789, 
ch,  20,  §  35.  And  it  is  incident  to  the  nature  of  the  grand 
jury,  to  indict  when  they  receive  information  of  a  crime.  The 
latter  was  said  to  be  a  presentment  merely,  and  not  an  indict- 
ment; but  that  is  not  strictly  correct,  for  the  difference  between 
them  is  this:  if  the  grand  jury  present  of  their  own  knowledge 
it  is  a  presentment  only ;  but  if  on  knowledge  of  others,  it  is  an 
indictment.  Independent  of  that,  however,  the  object  of  the  act 
of  Assembly  was  merely  to  provide  for  costs.  But  upon  that  sub- 
ject Congress  have  acted  themselves,  and  directed  that  the  in- 
former, if  the  prosecution  fails,  shall  have  the  costs,  without  pre- 
scribing that  his  name  shall  be  written  at  the  foot  of  the  indict- 
ment. Act  May,  1792,  eh.  36,  §  5.  And  as  the  State  statutes 
'Can  be  referred  to  only  where  the  laws  of  the  United  States  had 
jkot  taken  up  the  subject,  nor  made  any  provision  concerning  it, 
we  think  that  the  indictment  ought  not  to  be  quashed.  And  upon 
similar  principles  we  are  equally  clear  as  to  the  other  point;  for 
the  act  of  Assembly  is  a  general  provision,  applying  to  all  eases, 
and  leaves  the  fine  indefinite,  except  that  it  is  to  be  according  to 
the  degrees  of  the  fault  and  the  estate  of  the  defendant;  bat  the 
act  of  Congress  provides  for  the  very  case  itself,  and  declares  the 
defendant  on  conviction,  "be  imprisoned  not  exceeding  tweh-e 
months,  aud  fined  not  exceeding  three  hundred  dollars.^'    Act 
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Cong.,  May,  1790,  ch.  9,  §  22.  So  that  Congress  have  not  only 
taken  up  the  subject,  but  have  prescribed  the  limits  to  the  punish- 
ment not  to  be  found  in  the  act  of  Assembly,  which,  consequently 
does  not  apply  to  the  case.  The  common  law  practice,  therefore, 
must  be  adhered  to;  that  is  to  say,  the  jury  are  to  find  whether 
the  prisoner  be  guilty,  and  if  unfortunately  that  should  prove  to 
be  the  case,  the  court  must  assess  the  fine. 

We  should  gladly  have  left  the  unpleasant  service  to  the  jury, 
but  we  are  not  at  liberty  to  do  so ;  for  we  are  not  to  supply  sup- 
posed omissions  of  Congress  upon  the  grounds  that  they  have  not 
gone  far  enough,  or  to  confer  authority  where  they  have  not 
thought  proper  to  confide  it.  We  must  administer  the  law  as 
we  find  it,  and,  under  that  point  of  view,  we  should  not  be  justi- 
fied in  relinquishing  a  jurisdiction  vested  in  the  court,  and  which 
it  will  be  our  painful  duty  to  exercise. 

Wickham  insisted  on  the  trial,  that  there  was  no  resistance,  for 
the  deputy  marshal  had  actually  served  the  writ  without  ob- 
struction; and  the  resistance  was  against  being  committed  for 
refusing  to  give  bail,  which  the  deputy  marshal  was  not  author- 
ized to  demand,  on  the  writ  for  the  penalty,  but  would  have 
been  guilty  of  false  imprisonment  if  he  had  committed  the  de- 
fendant upon  it,  because  he  refused  to  give  the  bail.  In  support 
of  which  he  said  that  both  by  the  common  law  and  state  Statutes, 
the  defendant  was  not  liable  to  be  held  to  bail  in  an  action  for 
a  penalty  given  by  a  statute.  Act  Ass.,  1788,  ch.  67,  §  27. 
And  as  laws  of  the  United  States  had  made  no  provision  upon  the 
subject,  the  State  laws  must  prevail. 

Campbell,  contra. 

By  the  State  practice  the  capias  is  the  first  process,  and  com- 
mands the  sheriff  to  take  the  body,  and  have  it  forthcoming, 
which  he  must  do  at  his  i)eril,  unless  in  cases  of  special  exception 
by  some  statute,  and  there  is  none  such  here.  Consequently,  as 
the  act  of  Congress  directs  that  writs  in  the  courts  of  the  United 
States  shall  be  like  those  of  the  States  in  similar  cases  (Act 
Cong.,  Sept.  1789,  ch.  21,  §  2),  the  defendant  might  have  been 
lawfully  held  to  bail. 
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of  Ak?  vVhen  the  sheriff  arrests  the  defendant  he  must 

ject  -  bail  or  commit  the  prisoner,  or  an  action  lies  for  the 

for  A  Bac,  Ab.,  205.  At  common  law  nothing  but  impriscm- 
sf  .  would  suffice,  2  Roll.  Ab.,  112;  and  notwithstanding  the 
,atute  23  Hen.  VI,  ch.  9,  authorized  the  sheriff  to  take  bail,  yet 
the  plaintiff  was  not  bound  to  accept  the  bond,  but  might  require 
the  body  to  be  produced  upon  the  return  day  of  the  writ,  1 
Ventr.,  55,  85;  1  Bac.  Ab.,  205;  1  Salk.,  99;  Stat.  4  Ani.,ch. 
16,  §  20,  although  the  court  would,  upon  motion,  permit  the  de- 
fendant to  give  common  bail,  Boh.  Inst  L^.,  48;  1  Bac  AK, 
209 ;  1  Salk.,  100;  Th.  Raym,  74;  1  Ld.  Raym,  767.  The  in- 
flexibility of  the  nile  will  appear  by  a  short  review  of  the  statutes 
of  bail.  By  that  of  the  23  Hen.  VI,  cap.  9,  the  sheriff  was  aathor- 
ized  to  take  reasonable  sureties,  but  if  they  were  not  given  he 
was  bound  to  commit.     By  that  of  the  13  Car.  2,  ch.  2,  §  2,  the 
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^  be  inserted  in  the  process,  but  still  bail 

^.  by  that  of  the  12  Geo.  I,  ch.  29,  the 
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Black.  Com.,  287,  288,  290.     So 
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'V  ^♦ay  it.     Now  a  cctpias  in  debt  could  not 

.distance,  at  common  law;  for,  before  the  statute 
,  the  original  process  in  that  action  was  a  prcecipe 
uat;  and  if  that  was  disobeyed,  a  capiaSy  grounded  on 
.catute,  followed,  Fitz.  Nat.  Br.,  263;  3  Black.  Com.,  280, 
^T;  3  Co.,  11 ;  5  Co.,  89;  upon  which  the  body  might  be  re- 
quired, as  the  contempt  of  the  summons  showed  that  a  voluntary 
appearance  was  not  to  be  expected.  But  when  the  prcecipe  fell 
into  disuse,  and  the  capias  became  the  first  process  under  color 
of  an  imaginary  summons  and  contempt,  the  law,  according  to 
the  rule  in  Liford's  case,  11  Co.,  51,  that,  in  ficiume  juris  semper 
(^qfiitas  existUy  would  not  subject  the  defendant  to  inconvenience, 
upon  the  pretence  of  disobedience  to  a  writ  which  had  never 
issued ;  and  therefore,  unless  there  was  a  breach  of  the  peace,  or 
the  debt  was  due  from  the  defendant  himself,  and  verified  either 
hy  a  specialty  some  sentence  of  the  law  or  an  affidavit,  the  de- 
fendant w&s  not  liable  to  be  committed  or  bound  to  find  sureties 
for  his  appearance,  3  Black.  Com.,  287;  which  is  the  reason  why 
executors,  heirs-at-law,  and  femes  covert  cannot  be  held  to  bail. 
It  is  not  true,  therefore,  that  the  sherifi*  must  in  all  cases  obey 
the  writ  to  its  literal  expression ;  for,  although  the  c€pi  corpus  is 
the  proper  return,  he  may  add  that  John  Doe  and  Bichard  Roe 
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are  the  bail  for  appearance,  and  if  he  had  done  so  in  the  case  in 
1  Ventr.,  85,  or  had  pleaded  that  the  writ  was  a  capias  in  the 
first  instance,  and  that  John  Doe  and  Richard  Roe  were  appear- 
ance bail,  and  got  leave  to  amend  his  return  accordingly,  he  would 
have  been  justified.  Consequently,  as  there  was  neither  a  breach 
of  the  peace,  a  specialty,  or  an  affidavit  in  the  present  case,  the 
defendant  was  not  bound  to  give  bail  or  go  to  prison. 

But  whatever  may  be  the  rule  in  England,  the  question  is 
completely  settled  here  by  the  act  of  Assembly  of  1788,  ch.  67, 
which  says  that  "  in  all  actions  to  recover  the  penalty  for  breach 
of  any  penal  law  not  {)articularly  directing  special  bail  to  be 
given,"  the  sheriff  shall  "be  restrained  from  committing  the  de- 
fendant to  prison  or  detaining  him  in  his  custody  for  want  of 
appearance  bail,  but  shall  return  the  writ  executed;  and  if  the 
defendant  shall  fail  to  appear  thereto,  there  shall  be  the  like  pro- 
ceedings against  him  only  as  is  directed  against  defendants  and 
their  appearance  bail,  where  such  is  taken."  This  is  decisive, 
as  the  act  was  made  before  the  act  of  Congress  adopting  the  State 
laws,  passed,  and  therefore  is  embraced  by  it  as  effectually  as  if 
the  very  words  were  inserted  in  the  Congressional  statute. 

Campbell,  in  reply :  The  act  of  Assembly  had  nothing  to  do 
.  with  the  case ;  for  penal  laws  of  a  country  are  local  to  that  coun- 
try, and  therefore  those  of  Virginia,  being  local  to  Viiginia, 
cannot  bind  the  United  States.  Nor  was  it  intended  by  Con- 
gress that  they  should ;  for  uniformity  of  proceeding  in  all  such 
cases  w&s,  and  should  be,  the  object.  The  man  of  Massachusetts 
should  not,  in  this  respect,  be  in  one  condition,  and  him  of  Vir- 
ginia in  another.     Cur,  adv,  vxdL 

On  the  9th  of  December,  1795,  IREDELL,  J.,  delivered  the 
resolution  of  the  court. 

After  stating  the  case,  he  proceeded  as  follows : 

The  question  is,  whether,  upon  two  eapia^es  found  by  the  spe- 
cial verdict,  bail  was  requirable  by  the  marshal. 

I  say  upon  two,  because,  if  requirable  upon  the  one,  and  not 
upon  the  other,  the  marshal  ought  to  have  made  a  distinction, 
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and  not  demanded  bail  generally.     It  was  for  this  reason  the 
question  was  reserved  as  to  both,  and  not  as  to  either  singly. 

The  only  one  upon  which  the  doubt  arises  is  as  to  the  capiat 
in  debt  for  two  hundred  dollars,  indorsed  as  follows,  '^  for  a  pen- 
alty incurred  under  an  act  of  the  United  States.  Appearance 
bail  required."  Signed  by  the  attorney  for  the  United  States 
for  the  district  of  Virginia. 

The  single  question  then  is,  "  Whether  in  an  action  of  debt, 
at  the  instance  of  the  United  States  in  this  court,  for  a  penalty 
under  an  act  of  Congress,  the  marshal  has  a  right  to  require  bail 
of  the  party." 

As  the  indorsement  does  not  specify  under  what  particular  act 
of  Congress  the  penalty  was  recoverable,  some  doubt  might  have 
arisen  in  case  there  had  been  a  distinction  in  any  of  the  acts  of 
Congress,  the  demand  of  bail  being  warranted  upon  actions  for 
some  kind  of  penalties,  but  not  upon  actions  for  others.  But^ 
as  I  believe  there  is  no  such  distinction,  nor  any  penalty  of  a 
nature  similar  to  any  of  the  exceptions  in  the  State  law,  this  cir- 
cumstance may  be  laid  out  of  the  case. 

If  bail  is  requirable,  it  must  l)e  in  virtue  of  some  law  of  the 
United  States;  the  whole  of  this  subject,  as  is  admitted,  and  is 
clear,  depending,  so  far«as  the  United  States  are  concerned,  on 
the  authority  of  their  own  legislature. 

The  Congress  have  made  some  express  provisions  in  regard 
to  bail  in  criminal  cases.  They  have  made  none  that  I  can  dis- 
cover in  civil  cases. 

It  is  scarcely  necessary  to  stop  here  to  observe  that  the  pro- 
ceeding in  question  was  not  a  proceeding  in  a  criminal  case, 
within  the  meaning  of  the  provisions  of  Congress,  but  was,  in 
truth,  a  civil  suit ;  though  for  an  act  of  disobedience  for  which 
a  criminal  prosecution  might  possibly  have  been  commenced,  if 
the  act  of  Congress  does  not  expressly,  or  impliedly,  exclude  it, 
a  point  not  material  to  consider,  because  the  civil  suit  has,  in 
this  instance,  been  in  fact  adopted.  A  criminal  proceeding,  un- 
questionably, can  only  be  by  indictment  or  information.  The 
proceeding  in  question  was  neither. 

There  being,  therefore,  no  express  provision  of  any  act  of  Con- 
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gress  on  this  subject,  it  is  our  duty  to  see  if  there  be  an  implied 
one. 

The  provisions  by  Congress  material  to  be  considered  for  this 
purpose  are  the  following : 

In  the  act,  entitled  ''An  Act  to  establish  the  judicial  courts  of 
the  United  States"  (passed  the  first  session  of  the  first  Congress), 
there  is  a  provision  to  this  effect. 

"Section  34.  That  the  Isws  of  the  veral  States,  except  where  the 
Constitution,  treaties,  or  statutes  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision,  in  trials  at 
common  law  in  the  courts  of  the  United  States,  in  cases  where  they 
apply." 

The  act  of  the  first  session  of  the  second  Congrres**,  entitled 
*'  An  Act  for  regulating  processes  in  courts  of  the  United  States/' 
etc.,  provides, 

"  Section  2.  That  the  forms  of  writs,  executions,  and  other  pro- 
cess, except  their  style,  and  the  form  and  mode  of  proceeding  io 
suits  in  those  of  common  law,  shall  be  the  same  as  are  now  u^ed  in 
the  said  courts  respectively,  in  pursuance  of  the  act,  entitled  '  An 
Act  to  regulate  processes  in  the  courts  of  the  United  States/  in  those 
of  equity,  and  in  those  of  admiralty  and  maritime  jurisdiction,  ac- 
cording to  the  principles,  rules,  and  usages  which  belong  to  courts 
of  equity*  and  to  courts  of  admiralty  respectively,  as  contradistio- 
guished  from  courts  of  common  law ;  except  so  far  as  may  have  heeo 
provided  for  by  the  act  to  establish  the  judicial  courts  of  the  United 
States,  subject,  however,  to  such  alterations  as  the  Supreme  Court  of 
the  United  States  shall  think  proper,  from  time  to  time,  by  rule,  to 
prescribe  to  any  circuit  court,  or  district  court,  concerning  the  same.*' 

In  the  first  act  mentioned  (section  17),  there  is  a  power  given 
to  all  the  courts  of  the  United  States,  *'  to  make  and  establish  all 
necessary  rules  for  the  orderly  conducting  business  in  said  courts, 
provided  such  rules  are  not  repugnant  to  the  laws  of  the  United 
States." 

In  an  act  also  of  the  second  session  of  the  second  Congress 
(ch.  66),  entitled  ^^  An  Act  in  addition  to  the  act  entitled  ^  An  Act 
to  establish  the  judicial  courts  of  the  United  States/"  there  is 
the  following  provision : 

''That  it  shall  be  lawful  for  the  several  courts, from  time  to  time, 
as  occasion  may  require,  to  make  rules  and  orders  for  their  respec- 
tive courts  directing  the  returning  of  writs  and  processes,  the  filing 
of  declarations,  and  other  pleadings,  the  taking  of  rules,  theentenog 
and  making  up  judgments  by  de&ult,  and  other  matters  in  the  ra- 


United  States  v.  Mundell.  425 


Opinion  of  the  court. 


cation,  and  otherwise,  in  a  manner  not  repugnant  to  the  laws  of  the 
United  States,  to  regulate  the  practice  of  the  said  courts  respect- 
ively, as  shall  be  fit  and  necessary  for  the  advancement  of  justice, 
and  especially  to  that  end  to  prevent  delays  in  proceedings." 

Two  different  constructions  have  been  contended  for  by  coun- 
sel on  both  sides. 

One  that,  in  this  case,  the  law  of  Virginia  alone  is  to  be  the 
rule  by  which  we  are  to  decide  whether  bail  was  doraandable  or 
not. 

The  other,  that  some  general  law  must  be  the  rule,  it  not  being 
supposable  that  in  a  case  of  this  kind  Congress  meant  to  refer 
to  any  local  laws  of  the  particular  States,  which  might  be  inap- 
plicable in  all  their  circumstances  to  the  cases  of  the  United 
States,  which,  it  was  contended,  was  the  case  expressly  in  this 
instance,  the  act  containing  exceptions  in  no  wise  applicable  to 
the  condition  of  the  United  States.  It  has,  therefore,  been  in- 
sisted upon  that  in  this  instance  we  must  be  governed  by  the 
general  laws  of  England,  which  were  the  original  groundwork 
of  our  own,  detached  from  the  local  laws  of  Virginia  in  particular. 

Upon  the  suggestion  of  these  two  constructions,  the  following 
preliminary  observations  occur : 

1.  That  in  the  formation  of  laws  for  a  new  government,  so 
peculiarly  circumstanced  as  that  of  the  United  States,  wherein 
each  State  had  a  separate  government  of  its  own  for  internal 
purposes,  with  a  system  of  laws  originally  in  substance  the  same, 
but  varying  in  a  number  of  particulars,  as  the  different  habits 
and  views  of  thinking  of  so  many  unconnected  communities 
would  naturally  occasion,  it  would  have  been  very  unwise,  if  at 
all  practicable,  to  have  suddenly  changed  their  methods  of  pro- 
ceeding in  all  such  cases  upon  which  Congress  had  authority  to 
legislate,  in  pursuit  of  a  new,  untried  system  of  their  own,  the 
consequences  and  extent  of  which  could  not  easily  be  foreseen. 

2.  That  an  attempt  to  establish  such  a  system  would,  neces- 
sarily, have  consumed  more  time  than  the  exigency  required ; 
and  any  regulation  they  could  have  adopted  would,  in  all  human 
probability,  in  the  end,  have  been  found  extremely  defective, 
from  an  impracticability  which  every  professional  man  must  be 
convinced  would  have  existed  in  making  special  provisions  of 
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their  own,  adapted  to  every  possible  contingency  within  the 
sphere  of  their  legislative  power. 

3.  That  under  these  circumstances,  Congress,  as  a  wise  and 
discreet  legislature,  had  no  better  resource  than  in  respect  to  all 
cases  requiring  legislative  provisions,  where  they  could  not  de- 
vise a  satisfactory  special  provision  of  their  own,  to  refer  gener- 
ally to  the  laMTs  of  the  different  States,  which  before  the  institution 
of  this  government  had  possessed  the  whole  l^islative  autfaorify 
(with  very  few,  if  any,  exceptions),  as  well  in  c&ses  of  general  and 
local  concern ;  and,  therefore,  might  be  presumed  to  have  laws 
adapted  to  all  the  subjects  recently  appropriated  to  their  own 
cognizance. 

4.  That  in  case  of  any  such  reference,  we  must  consider  of 
what  nature  the  existing  laws  in  each  State  were  at  the  time  of 
the  reference,  and  whether  they  are  applicable.  In  which  case 
they  must  be  considered  in  the  same  light  as  if  the  words  of  the 
act  itself  had  been  adopted  and  specially  re-enacted  by  the  l^s- 
lative  authority  of  the  United  States  itself, 

5.  That  this  law  must  be  completely  applicable;  because,  if 
there  be  any  part  of  the  law  qualifying  and  modifying  the  rest, 
of  which  a  party  cannot  have  the  full  benefit,  this  is  not  a  case 
in  which  Congress  have  given  any  authority  to  adopt  such  part, 
since  the  whole  law  is  not  applicable,  of  which  alone  Congress 
speaks,  and  to  which  alone  they  can  be  supposed  to  refer;  other- 
wise part  of  the  law  might  be  impracticable,  which  in  itself 
would  be  oppressive;  but,  with  the  qualifications  (inapplicable, 
and,  therefore,  rejected),  might  be  wholesome  and  beneficial.  It 
would,  therefore,  be  altogether  in  the  nature  of  a  new  law,  and, 
of  course,  its  adoption  altogether  unwarranted  by  any  authority 
permitting  only  the  application  of  an  existing  one. 

6.  That,  as  an  exception  from  the  general  principle  of  a  refer- 
ence to  the  State  laws  in  cases  not  specially  provided  for  by  their 
own,  they  have  given  a  certain  authority  to  their  courts  in  r^ard 
to  the  form  and  method  of  proceeding,  which  authority,  when 
exercised  pursuant  to  the  power  given,  is  also  equally  binding,  as 
if  the  regulation,  accordingly  made  by  the  courts,  had  been  a 
specific  part  of  the  court  system  established  by  the  l^islative 
authority  itself. 
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These  general  principles  being  premised,  let  us  inquire, 

1.  Whether  this  be  a  C5ase  within  the  general  reference  of  Con- 
gress to  the  laws  of  the  States,  or  within  the  power  given  to  the 
courts,  or  which  is  to  be  guided  by  some  other  law. 

2.  Whether,  under  the  authority  which  is  to  guide  us  on  the 
present  occasion,  bail  was,  or  was  not,  demandable  in  the  instance 
before  us. 

In  considering  the  first  point. 

If  the  court  possessed  any  authority,  so  far  as  that  has  been 
exercised,  it  is  certainly  in  favor  of  a  reference  to  the  State  law. 
But,  as  to  this  subject,  I  really  think,  with  the  counsel  for  the 
United  States,  that  the  admission  or  non-admission  of  bail  is  a 
subject  of  l^islation  so  important,  and  in  which  the  liberties  of 
the  citizens  are  so  concerned,  that  a  power  merely  of  directing 
the  practice  of  the  courts  cannot  justly  be  extended  to  a  case  of 
this  kind,  but  it  must  depend  upon  some  precise  law.  The  same 
distinction  would  serve  in  respect  to  the  Process  Act,  if  that  ap- 
plied, which  I  conceive  it  does  not;  because  '^ suits  at  common 
law  "  certainly  mean  suits  in  a  court  of  a  common  law  jurisdic- 
tion, as  contrasted  with  courts  of  an  admiralty  and  maritime  or 
equity  jurisdiction,  which  every  one  knows  are  termed  civil 
law  courts,  and  proceed  upon  principles  different  from  those 
vrhich  usually  govern  the  courts  of  common  law,  though  within 
their  proper  sphere  recognized  and  protected  by  them.  We  are, 
therefore,  to  consider  if  this  be  a  case  which  comes  within  the 
meaning  of  a  reference  to  the  State  law,  or  is  to  be  guided  by 
some  other  law. 

The  words  of  the  section  comprehending  a  reference  to  the 
State  law  are  as  follows  : 

"  That  the  laws  of  the  several  States,  except  where  the  Constitu- 
tion, treaties,  or  statutes  of  the  United  States  shall  otherwise  require 
or  provide,  shall  be  regarded  as  rules  of  decision  in  all  trials  at  com- 
mon law  in  the  courts  of  the  United  States  in  cases  where  they  apply." 


First,  it  is  proper  to  consider  the  import  of  these  words,  "  in 
all  trials  at  common  law.'' 

Is  this  a  trial  at  common  law? 

A  distinction  is  sometimes  taken  between  a  suit  at  common 
law  and  a  suit  upon  a  statute,  where  the  latter  is  grounded  upon 
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different  principles  from  the  former,  in  which  case  perhaps  it 
may  properly  be  said  that  the  one  is  a  trial  at  common  law,  the 
other  upon  the  statute. 

But  it  is  evident  that  that  cannot  be  the  meaninc^  in  the  in- 
stance before  us,  because  all  "  provisions  under  the  Constitution, 
laws,  and  treaties  of  the  United  States  are  excepted."  That 
plainly  shows  that,  in  the  sense  of  the  legislature,  unless  that 
exception  had  been  made,  cases  arising  upon  the  Constitution, 
laws,  or  treaties  of  the  United  States  might  have  been  decided, 
according  to  the  laws  of  the  States,  within  the  general  reference 
to  those  laws,  "  as  rules  of  decision  in  trials  at  common  law." 
It  must,  therefore,  have  some  other  meaning.  What  can  that 
meaning  l>e,  "  but  trials  in  a  court  of  common  law  jurisdiction, 
when  exercising  that  authority,"  as  contrasted  with  the  C(»urts  of 
admiralty,  and  maritime,  or  equity  jurisdiction,  which  are  di- 
rected to  proceed  according  to  the  principles,  rules,  and  usages 
which  peculiarly  belong  to  them  ?  This  brings  the  expression 
exactly  to  the  same  sense  as  the  words  "  common  law  *'  are  used 
in  the  Process  Act.  Thus,  in  this  case,  though  it  be  an  action  on 
the  statute,  it  is  an  action  of  debt,  which  is  a  common  law  ac- 
tion, and  will  be  tried  in  a  common  law  manner,  and  no  other- 
wise deviates  from  the  common  law  than  that  "  the  ground  of 
the  debt  is  not  immemorial,"  as  the  general  principles  of  common 
law  are. 

Neither  would  a  debt  contracted  by  bond  by  an  individual 
to-day.  Yet  nobody  would  hesitate  to  call  an  action  of  debt, 
grounded  on  that  bond,  a  common  law  action. 

Indeed,  an  action  of  debt,  being  an  action  on  contract,  conld 
only  be  upon  express  or  implied  contract.  Accordingly,  Black- 
stone  treats  an  action  of  debt  of  this  description  upon  that  very 
principle. 

**  From  these  express  contracts  the  transition  is  easy  to  those  that 
are  only  implied  by  law,  which  are  such  as  reason  and  justice  dic- 
tate, and  which,  therefore,  the  law  presumes  that  every  man  has  con- 
tracted to  perform,  and,  upon  this  presumption,  makes  him  answer- 
able to  puch  persons  as  suffer  by  his  non-performance. 

"Of  this  nature,  and  first,  such  as  are  necessarily  implied  by  the 
fundamental  constitution  of  government,  to  which  every  man  is  a 
contracting  party,  and  thus  it  is  that  every  person  is  Ibound,  and 
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hath  virtually  agreed,  to  pay  such  suras  of  money  as  are  charged  on 
him  by  the  sentence,  or  assessed  by  the  interpretation  of  the  law. 
For  it  is  a  part  of  the  original  contract,  entered  into  by  all  mankind 
i¥ho  partake  of  the  benefits  of  society,  to  submit  in  all  points  to  the 
municipal  constitutions  and  local  ordinances  of  that  State  which 
each  individual  is  a  member.  Whatever,  therefore,  the  laws  order 
any  one  to  pay,  that  instantly  becomes  a  debt  which  he  hath  before- 
hand contracted  to  discharge. 

"On  the  same  principle  it  is  (of  an  implied  original  contract  to 
submit  to  the  rules  of  the  community  whereof  we  are  members)  that 
a  forfeiture  imposed  by  the  by-laws  and  private  ordinances  of  a  cor- 
poration upon  any  that  belongs  to  the  body,  or  an  amercement  set 
in  court  lett,  or  court  baron,  upon  any  of  the  suitors  of  the  court 
(for  otherwise  it  will  not  be  binding),  immediately  create  a  debt  in 
the  eye  of  the  law,  and  such  forfeiture  or  amercement,  If  unpaid, 
work  an  injury  to  the  party  or  parties  entitled  to  receive  it, for  which 
the  remedy  is  by  action  of  debt. 

"The  same  reason  may  with  equal  justice  be  applied  to  all  penal 
statutes,  that  is,  such  acts  of  Parliament  whereby  a  forfeiture  is  in- 
flicted for  transgressing  the  provisions  therein  enacted.  The  party 
offending  is  here  bound  by  the  fundamental  contract  of  society  to 
obey  the  directions  of  the  legislature,  and  pay  the  forfeiture  Incurred 
to  such  persons  as  the  law  requires."    3  Black.  Com.,  159,  160,  161. 

The  truth  is,  it  is  sometimes  necessary  to  distinguish  between 
actions  of  debt  at  common  law  and  actions  of  debt  upon  a  stat- 
ute, for  particular  reasons  not  applicable  to  the  mode  of  trial. 
For  instance,  it  is  necessary  to  show  it  to  be  "an  action  on  the  stat- 
ute," because  otherwise  no  cause  of  action  will  appear,  a  penalty 
in  the  case  not  existing  at  common  law,  and  therefore  creating 
no  such  contract.     But  when  the  cause  of  action  is  shown,  the 

■  7 

principles  of  common  law  pervade  the  whole  of  the  trial.  There 
may  be  other  differences  arising  from  particular  provisions  in  a 
statute,  but  this  is  the  leading  one.  But  to  open  this  exposition 
more  fully,  and  lead  directly  to  the  considerations  upon  which 
the  construction  in  question  ought  to  be  founded,  I  will  consider 
the  nature  of  the  common  and  statute  law  of  this  commonwealth 
as  they  existed  before  the  Revolution,  and  then  inquire  what  al- 
terations were  made  in  either  by  the  Revolution  itself,  the  Arti- 
cles of  Confederation,  or  the  present  Constitution  of  the  United 
States.  The  detail,  if  not  immediately  necessary,  has  a  close  af- 
finity with  the  present  subject,  and  will  not  be  uninteresting,  if 
the  principles  can  be  traced  with  any  degree  of  certainty. 
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It  has  constantly,  I  believe,  been  considered  to  be  law  in  this 
State,  as  in  others,  that  the  common  and  statute  law  of  England, 
as  they  existed  in  England  at  the  time  of  the  first  settlement  of 
the  country,  and  so  far  as  they  were  applicable  to  its  sitaation, 
were  in  force,  except  in  those  cases  where  there  was  a  special 
law  of  the  Virginia  legislature  itself.  I  need  not,  at  present, 
take  any  notice  of  any  qualification  to  this  principle,  arising 
from  any  parliamentary  right  supposed  to  have  existed  before 
the  Revolution,  in  any  case  where  the  then  American  provinces 
were  specially  named  in  any  act  of  Parliament ;  no  such  exercise 
of  power  having  been  attempted,  I  conceive,  upon  a  subject  of 
this  kind. 

The  laws  of  Virginia,  therefore  (so  far  as  our  present  subject 
is  concerned),  consisted  before  the  Revolution, 

1.  Of  the  common  law. 

2.  Of  the  statute  law. 

The  first  comprehended  all  such  parts  of  the  common  law  as 
were  such  iu  England,  unaltered  by  any  statute  law,  at  the  time 
of  the  first  settlement  of  this  country,  and  applicable  to  its  situ- 
ation, and  which  had  not  been  altered  by  any  act  of  its  own 
legislature  afterwards. 

The  second  comprehended  two  subjects  : 

1.  The  statute  law  of  England  as  it  existed  at  the  time  of  the 
first  settlement  of  this  country,  and  so  far  as  it  was  applicable. 

2.  The  statute  law  of  Virginia  (as  distinguished  from  the 
former),  consisting  of  laws  specially  passed  by  the  legislature  of 
Virginia. 

All  this  body  of  law  was  of  equal  authority,  and  to  be  viewed 
in  the  same  light,  as  if  the  whole  had  originally  existed  in  Vir- 
ginia itself,  and  no  part  of  it  had  been  adopted  from  another 
country,  the  adoption  of  it  making  it  completely  its  own. 

Instead  of  names,  therefore,  which  may  serve  to  confound  us, 
we  may  more  properly  distinguish  this  body  of  laws  as  the  com- 
mon and  statute  law  of  Virginia  generally,  than  speak  of  any 
part  of  it  (unless  merely  to  show  its  origin)  as  the  common  and 
statute  law  of  England ;  by  which  means  we  may  view  the  latter 
as  it  really  is,  repealable  in  the  very  same  manner  as  any  special 
act  of  the  Virginia  Assembly,  and  by  no  means  standing  on  any 
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independent  footing,  which  appears  to  have  been  the  light  in 
which  it  has  been  sometimes  considered. 

In  the  most  arbitrary  countries,  even  where  the  people  have 
no  share  in  the  government,  the  sacred  right  of  the  people  to 
choose  their  government  is  so  far  respected  that  the  whole  origin 
of  power  is  alleged  to  be  grounded,  where  they  attempt  to  reason 
at  all,  only  upon  an  implied  consent  of  the  people  at  large. 

Consequently,  every  government,  whatever  be  its  form,  exer- 
cises its  trusts  for  the  benefit  of  the  people ;  and  it  is  to  be  con- 
sidered as  having  their  authority  for  every  act  it  performs  in 
pursuance  of  its  constitutional  power. 

In  this  sense  every  legitimate  act  of  government  is  in  effect  an 
act  of  the  people  themselves ;  it  emanating  from  their  author- 
ity either  expressly  or  impliedly  given.  If  the  people  could  act 
in  person,  no  one  can  doubt  that  whatever  they  once  enacted  as 
a  rule,  either  of  government  or  law,  must  remain  such  until  al- 
tered by  themselves. 

Their  inability  to  act  personally  necessarily  occasions  a  dele- 
gation of  their  power  to  others,  but  when  delegated  it  is  of  the 
very  same  nature  as  if  exercised  by  themselves  in  person. 

Therefore,  every  act  of  authority  by  their  representatives 
must  remain  in  being  until  altered  by  themselves,  or  by  some 
future  act  exercised  by  persons  possessing  an  equal  share  of 
power. 

Whence  it  follows  that  when  the  people  of  this  State,  by  their 
representatives,  declared  their  former  government  dissolved,  and 
established  a  new  constitution ;  so  far  as  what  they  in  this  respect 
did  was  inconsistent  with  what  had  been  done  by  their  author- 
ity before;  a  new  law  was  introduced  and  the  old  one  changed; 
but  every  other  part  of  it  remained  entire. 

By  the  word  "  law  "  in  this  sense  I  do  not  mean  "  law  "  as 
distinguished  from  the  constitution,  under  which  a  particular  law 
has  been  enacted  or  adopted,  and  which  is  its  most  usual  mean- 
ing, but  I  mean  "the  whole  law  of  the  State,"  including  the 
constitution  and  all  law-s  enacted,  or  being,  under  it ;  the  only 
difference  being  that  a  constitution,  while  in  existence,  is  the 
fundamental  law  of  the  State,  not  alterable  by  its  ordinary  legis- 
lature; but  all  other  species  of  laws  are. 
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I  know  that  some  are  of  opinion  that  a  resolution  ex  vi  term- 
ini abolishes  all  laws,  and  throws  the  people  into  a  state  of  na- 
ture, but  this  I  can  never  conceive  to  be  the  case  (if  it  be  in  anj 
country)  in  one  where  all  the  laws  of  every  kind  are  derived 
mediately  or  immediately  from  the  authority  of  the  people  them- 
selves, who  never  have  admitted,  and  I  trust  never  will  admit, 
that  they  hold  any  rights  as  mere  appendages  of  particular  per- 
sons in  power,  which  can  alone,  as  I  conceive,  affoYxl  any  foun- 
dation for  the  opinion  I  am  considering.  If  government  be  a 
mere  trust  for  their  benefit;  if  all  its  officers  are  their  oflScers, 
and  their  authority  of  consequence  but  as  originally  sanctioned 
by  them ;  and  if  they  think  proper  to  choose  a  new  mode,  in 
which  new  laws  are  to  be  made  and  all  laws  properly  enforced, 
what  reason  can  there  be  for  saying  that  merely  doing  this 
(which  is  simply  the  case  of  voluntary  revolution)  without  do- 
ing or  saying  anything  more,  is  in  fact  doing  more  titan  thisf 
that  is  to  say,  not  merely  providing  a  new  government  for  them- 
selves, but  actually  abolishing  all  laws  of  every  kind  whatsoever 
which  subsisted  under  the  old  one. 

A  constitution  is  one  thing,  particular  and  repealable  laws 
subsisting  under  the  constitution  are  another.  Consequently, 
the  former  may  be  changed,  and  not  the  latter;  and,  as  the  au- 
thority of  the  people  is  absolutely  necessary  to  change  the  one, 
so  it  is  also  (in  some  mode,  whatever  they  may  be)  to  change 
the  other. 

The  result  of  my  observation  (if  I  am  not  mistaken  in  my 
principles)  is,  that  the  Revolution  of  1776  did  not  totally  abro- 
gate all  laws  subsisting  before,  but  only  such  as  became  incon- 
sistent with  the  new  form  of  government  assumed  and  the  new 
constitution  established. 

The  common  and  statute  laws  of  Virginia,  then,  stood  9S  fol- 
lows: 

1.  Such  parts  of  the  common  law  as  were  unaltered  by  any 
English  statute  at  the  first  settlement  of  the  country,  applicable 
to  the  situation  of  the  people,  and  not  altered  by  any  subsequent 
act  of  the  legislature  of  Virginia  afterwards,  and  were  not  incon- 
sistent with  the  new  constitution  adopted. 

2.  Such  parts  of  the  statute  law  of  England,  as  were  io  force 
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at  the  first  settlement  of  the  oountry,  applicable  to  the  situation 
of  the  people,  and  not  unaltered  by  any  subsequent  act  of  the 
Virginia  legislature,  together  with  the  addition  of  all  other  acts, 
then  in  force,  which  were  originally  passed  by  the  Virginia  leg- 
islature itself;  so  far  as  the  whole  was  applicable  to  the  new  sit- 
uation of  the  people,  under  the  change  of  the  govern  men  t  and  the 
adoption  of  the  Constitution, 

If  these  principles  are  right,  it  equally,  or  more  stpongly,  fol- 
lows that  under  the  two  great  subsequent  changes,  arising  from 
the  Articles  of  Confederation,  and  the  present  Constitution  of  the 
United  States,  no  subsisting  law  was  altered,  but  where  it  was 
plainly  inconsistent  with  the  powers,  in  the  particular  eases,  trans- 
ferred to  the  government  of  the  United  States. 

In  order  to  illustrate  this  point,  let  us  consider,  in  particular, 
the  nature  of  the  change  operated  by  the  present  Constitution  of 
the  United  States. 

By  that  Constitution,  all  legislative  subjects  were  divided  into 
two  branches;  one  surrendered  to  the  government  of  the  United 
States,  one  retained  to  the  States. 

In  some  instances  the  authority  of  both  was  a  concurrent 
power  (as  in  the  instance  of  taxation,  with  a  few  exceptions) ;  in 
other  instances  the  power  of  the  General  government  I  consider 
as  exclusive,  as  in  the  aiitbority  given  *^t4^  establish  uniform 
laws  on  the  subject  of  bankruptcies,  throughout  the  United 
States." 

The  laws  of  the  States,  in  regard  to  that  share  of  legislative 
power  retained  to  themselves,  after  the  adoption  of  the  Constitu- 
tion, remained  unaltered,  and  were  only  alterable  by  the  I^isla- 
tures  of  the  States  themselves.  Of  this  kind,  for  instance,  is  the 
law  of  Virginia  relative  to  a  descent  of  lands.  The  legislature 
of  the  United  States  have  no  power  to  alter  the  rules  of  descent  of 
lands,  nor  can  they  be  affected  in  any  manner  by  the  government 
of  the  United  States,  unless  by  treaty,  in  some  singular  instances 
where  it  may  be  fairly  presumed  certain  regulations  concerning 
them  come  within  the  legitimate  objects  of  a  treaty.  Abstracted 
from  this  exception,  if  any  person,  having  a  right  to  sue  for  the 
recovery  of  lands  in  court,  bring  such  a  suit,  he  can  only  entitle 
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himself  to  recover  under  the  laws  of  Virginia  as  they  existed  at 
the  time  when  the  suit  was  brought. 

In  regard  to  the  share  of  legislative  power  exclusively  surren- 
dered to  the  United  States  (which  is  the  only  part  of  it  which 
concerns  our  present  subject),  the  effect  of  this  I  take  to  have 
been  (unless  there  was  a  manifest  inconsistency  in  their  con- 
tinuing in  being)  that  the  subsisting  laws  as  to  such  subjects  did 
not  ipso  facto  cease;  but  that  they  would  remain  as  they  then 
stood,  until  Congress  exercised  its  legislative  authority. 

Of  this  kind,  perhaps,  is  the  power  as  to  bankrupt  laws,  which 
I  before  noticed.  The  moment  that  power  is  exercised  all  State 
bankrupt  laws  cease;  hut  until  it  is  exercised  it  is  at  least 
questionable  whether  they  do  not  remain  in  being;  though  I 
presume  no  separate  legislature  of  the  United  States  had  a  right 
to  pass  a  new  law  upon  the  subject. 

The  law  concerning  bail  is  perhaps  of  this  nature.  It  is  in  no 
manner  inconsistent,  that  I  can  perceive,  with  the  change  of 
government;  and  therefore  I  should  have  been  strongly  inclined 
to  think  that  Congress  made  no  express  reference  to  the  laws  of 
the  different  States  as  rules  of  decision,  that  until  they  made  a 
law  concerning  such  subject  the  State  law  in  relation  to  it  would 
have  been  in  force. 

But  I  have  no  doubt  that  under  the  express  reference,  by  the 
act  of  Congress,  to  the  laws  of  the  several  States,  as  rules  for  oar 
decision,  fortified  by  the  considerations  I  have  stated,  the  law 
of  Virginia,  whatever  it  may  be,  concerning  the  requisition  of 
bail  in  actions  of  debt  by  the  public  upon  penal  statutes,  is  that 
by  which  we  are  bound  to  decide  on  the  present  occasion. 

The  question  then  is,  what  is  the  law  of  Virginia  upon  that 
subject? 

The  act  of  Assembly  produced,  being  the  latest  law  on  the  sub- 
ject of  bail  by  which  we  can  be  governed,  must  be  the  guide  in 
this  instance,  if  this  particular  case  is  comprehended  within  its 
provisions. 

If  it  be  not,  then  we  must  consider  what  is  the  law  of  Vir- 
ginia regulating  cases  of  this  description ;  whether  it  be  a  part  of 
the  common  law,  unaltered  by  any  statutes,  or  a  statute  law  rel- 
ative to  this  subject,  originally  passed  in  England,  but  by  adop- 
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tion  forming  a  part  of  the  statute  law  of  the  commonwealth,  or 
some  particular  act  on  the  subject,  passed  in  Virginia  itself,  if 
any. 

The  first  inquiry  is,  whether  a  case  like  the  present  is  within 
the  act  of  Assembly  contended  for  at  the  bar,  as  the  only  rule 
of  decision. 

Two  objections  are  to  be  considered : 

One  insisted  upon  by  counsel  for  the  United  States,  that  the 
Virginia  act  containing  exceptions  not  applicable  to  the  situation 
of  the  United  States,  the  whole  law  is  not  applicable ;  and,  there- 
fore, is  not  within  the  meaning  of  the  act  of  Congress. 

The  other  is  an  objection  suggested  by  the  court,  whether  this 
act  extends  to  suits  by  the  commonwealth,  or  only  to  suits  at  the 
instance  of  private  persons. 

As  to  the  first,  I  do  not  think  it  a  sufficient  objection,  because 
it  in  no  respect  changes  the  principle  of  the  application.  If  there 
be  no  case  existing,  or  which  can  exist,  under  the  government  of 
the  United  States  of  the  nature  of  those  constituting  exceptions 
as  to  the  law  in  question,  the  exceptions  stand,  as  to  them,  as  if 
wo  such  exceptions  existed.  If  there  be  a  possibility  of  any  case, 
under  the  government  of  the  United  States,  of  the  nature  of  the 
excepted  cases,  the  law  as  to  the  exceptions  will  then  prevail  as 
to  such  cases  under  the  government  of  the  United  States  as  it 
does  in  tjie  general,  in  cases  not  within  the  exception;  and,  there- 
fore, in  every  instance,  either  the  general  law  as  to  bail,  or  the- 
special  law  as  to  the  exceptions,  will  have  the  effect  intended  by 
either. 

As  to  the  objection  taken  by  the  court,  and  which  came  from, 
myself,  I  am  convinced  on  reflection  it  is  of  no  weight. 

It  is  a  general  rule  in  England,  from  whence  our  principles 
of  law  are  generally  derived,  that  the  king,  who  is  the  sole  rep- 
resentative of  the  public  there  in  all  suits  at  law,  is  not  bound 
by  any  act  of  Parliament,  immediately  affecting  his  rights,  unless 
particularly  named.  This,  in  some  instances,  may  be  grounded 
on  mere  prerogative,  without  any  good  reason,  so  far  as  it  re- 
spects the  public.  But  in  many  instances  that  privilege  exists 
for  the  benefit  of  the  public,  and  to  prevent  their  sustaining  an 
injury. 
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This  may  be  exemplified  as  to  the  old  doctrine  "  NnUam  tempus 
occurrU  regi.'*  So  that  a  general  statute  of  limitations  affecting 
lands  was  held  not  to  extend  to  the  king ;  because  the  law  pre- 
sumed, from  the  variety  of  his  public  functions,  that  he  could 
not  have  such  opportunities  of  knowing  of  encroachments  upon 
his  landed  property,  formerly  of  great  extent,  as  an  individual 
could  of  encroachments  upon  his;  and,  of  course,  could  not 
naturally  be  expected  to  be  as  vigilant  in  bringing  suits  to  redress 
himself. 

This  was  a  case  wherein  the  public  evidently  had  an  interest 
as  well  as  the  king  personally.  A  few  years  afterwards  a  limita- 
tion was  put  upon  this  prerogative,  which  had  been  abused. 

To  a  certain  degree  I  presume  that  this  privilege  belongs  to 
this  commonwealth,  as  the  public  officers,  in  the  immense  terri- 
tory comprised  within  this  commonwealth,  cannot  be  expected  to 
have  early  or  exact  information  of  encroachments  upon  public 
rights. 

Other  instances  might  be  shown,  in  which  the  possession  of 
such  a  privilege  by  the  public  may  be  deemed  pro{)er. 

But,  u|K)n  examining  authorities,  I  find  that  though  the  rule 
I  stated  as  in  England  be  a  general  one,  it  admits  of  many  ex- 
ceptions ;  and,  indeed,  the  privilege  seems  to  be  confined  to  cases 
where  the  king  might  otherwise  be  deprived  of  some  personal  or 
l^al  right,  and  not  to  provisions  of  general  law  arising  from 
principles  of  policy  alone. 

Upon  the  present  occasion  Congress,  by  creating  the  penalty 
and  not  superadding  any  new  provision,  by  leaving  it  to  be  re- 
covered at  the  option  of  the  officer  (which  it  expressly  does  by 
general  words  having  that  operation  in  another  place)  by  action 
of  debt,  leaves  it  to  the  usual  fate  of  actions  of  debt  for  penal- 
ties whatever  may  be  the  consequences  that  attend  them.  The 
words  of  the  law  being  general,  and  there  being  no  reason  for 
excepting  the  case  of  the  public  on  account  of  any  peculiar  privi- 
lege to  w  hich  this  subject  has  no  relation,  I  conceive  the  act  of 
Assembly  in  question  is  that  by  which,  under  the  general  refa*- 
ence  by  Congress,  we  are  to  be  governed  on  the  present  occasion. 

This  opinion  is  further  strengthened  by  what  was  mentioned  at 
the  bar,  that  in  common  actions  of  debt  by  the  commonwealth 
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this  act  has  been  uniformly  considered  as  the  guide  in  the  State 
courts.  If  the  commonwealth  is  bound  by  the  general  words  of 
the  act  in  that  case,  no  reason  can  be  given,  that  I  can  suggest, 
why  the  commonwealth  is  not  equally  bound  by  the  provisions 
of  the  act  in  every  other  case  coming  within  its  provision.  Even 
under  the  English  law  as  now  in  practice  (however  introduced), 
though  special  bail  is  required  in  actions  of  debt  for  money  upon 
a  common  contract,  yet  in  actions  of  debt  upon  penal  statutes  it 
is  not ;  and  the  reason  assigned  shows  that  whatever  construction 
is  given  in  favor  of  a  defendant  in  the  former  case  applies  a 
fortiori  to  the  latter. 

In  1  Bac.  Abr.,  210,  it  is  said:  "On  a  penal  statute  the  de- 
fendant is  not  held  to  bail,  because  the  penalty  on  a  statute  is  in 
the  nature  of  a  fine  or  amercement,  set  on  the  party  for  an 
ofTence  committed;  and,  therefore,  no  person  ought  to  suffer  any 
inconvenience  by  reason  of  such  law  till  he  is  convicted  of  the 
oflence."     For  which  he  cites  Yelv.,  53,  Brownl.,  293. 

The  act  of  Assembly  being  thus  established  to  be  a  rule  of  de- 
cision in  the  present  case,  for  the  reasons  I  have  given. 

The  next  inquiry  is,  What  is  its  operation  ?  Upon  this  there 
can  be  no  doubt.  A  capias  is  to  be  taken  out,  served  on  the 
party,  and  returned  executed,  but  no  bail  to  be  required. 

I  admit  that  if  this  act  was  only  directory  to  the  court,  or  to 
the  clerk,  but  not  to  the  sheriff,  he  would  be  bound  to  obey  the^ 
writ  he  received,  accompanied  with  the  directions  given,  if  any, 
and  could  not  be  said  to  act  illegally  in  requiring  bail,  when 
under  no  injunction  to  the  contrary. 

But  the  indorsement  required  by  the  act  is  an  indorsement  of 
the  true  species  of  action,  in  order  that  the  sheriff  may  himself 
see  whether  bail  was  or  was  not  requirable  by  the  act. 

An  indorsement  as  to  the  requisition  of  bail  or  not,  even  by 
the  court  itself,  unless  in  cases  where  they  may  have  a  discretion, 
would  not  justify  him  in  requiring  bail  where  the  act  did  not 
authorize  it,  because  it  would  be  altogether  extrajudicial. 

The  indorsement  in  this  instance,  therefore  (as  was  properly 
observed  at  the  bar),  is  only  an  indorsement  of  a  highly  respect- 
able official  character,  whose  opinions  justly  deserve  very  great 
deference,  but  are  not  conclusive. 
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The  greatest  lawyers,  even  the  greatest  judges,  are  liable  some- 
times to  mistakes  in  opinion.  Lord  Mansfield  has,  at  least  od 
twenty  occasions,  changed  an  opinion  positively  given.  Lord 
Hardwieke  has  in  some  instances.  So  have  many  other  illus- 
trious characters.  The  greatest  abilities  are  indeed  generally  ac- 
companied with  the  greatest  candor,  and  a  desire^  uninfluenoed 
by  any  former  conviction  or  prepossession,  to  do  right  under  any 
circumstances  whatever. 

The  present  instance  was  a  ca.se  attended  with  many  novel  and 
difficult  circumstances.  They  have  served  to  embarrass  the  con- 
sideration of  the  court  itself,  anxious  in  a  new  case  to  proceed 
upon  principles  well  examined  and  reflected  upon. 

The  consequences  of  our  decision  cannot  altogether  be  over- 
looked, because  the  nature  of  these  subjects,  upon  which  penal- 
ties may  be  enacted  by  the  legislature  of  the  United  States,  maj 
reasonably  require  a  different  law  from  what  prevails  in  cases 
under  the  law  itself. 

The  latter  may  indeed  operate  upon  foreigners,  but  in  most 
cases  it  will  operate  on  citizens  and  residents  of  the  country,  and 
whose  escape  from  prosecution  may,  therefore,  be  less  appre- 
hended. 

The  penalties  of  the  United  States  must  from  their  nature  as 
frequently,  if  not  more  so,  operate  upon  foreigners  as  well  as 
citizens,  upon  men  who  having  no  residence  in  the  country,  and 
having  committed  an  offence,  may  avoid  the  penalty  annexed  to 
it  by  speedily  quitting  the  country. 

These  are  consequences  which  may  probably  make  a  new  law 
necessary.  They  are  such  as  might  well  make  the  attorney  for 
the  United  States  cautious  how  he  advised  against  requiring  bail, 
unless  he  had  the  sanction  of  the  court  for  such  immunity.  Bat 
they  are  consequences  which  cannot  alter  the  construction  of  the 
law,  where  the  law  is  clear,  as  I  think  it  is  upon  all  the  ood- 
eiderations  I  have  stated,  though  not  perhaps  obvious,  upon  a 
slight  reflection.  It  may  be  lamented,  in  this  case,  that  a  ouu 
guilty  of  a  most  daring  violation  of  the  peace  of  the  country, 
and  an  inhuman  assault  upon  an  innocent  and  meritorious  officer, 
should  escape  punishment  proportioned  to  his  offence.  But  oo 
passion  must  mingle  in  the  administration  of  justice.     The  law 
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alone  ought  ever  to  be,  aud  I  trust  ever  will  be,  the  guide  of  our 
decision.  Upon  the  present  occasion,  we  cannot  give  judgment 
against  the  defendant  without  saying  that  the  marshal  had  a 
right  to  require  special  bail  from  him  upon  both  of  the  precepts 
which  were  i&sued.  But  we  are  of  opinion,  for  the  reasons  I 
have  given,  that  he  had  no  right  to  require  special  bail  upon  one 
of  them. 

The  consequence  of  which  is,  that  there  must  be  judgment  for 
the  defendant. 


United  Stales  Circuit  Courts  at  Columbia^  November  Termy  1871. 
United  States  v.  Robert  Hayes  Mitchell  etcUs.* 

Upon  an  indictmont  of  conspiracy,  if  the  jury  find  that  a  conspiracy  existed, 
and  that  the  acon^ed  was  a  party  to  it,  it  is  sufficient  to  warrant  a  con- 
viction that  the  object  of  the  conspiracy  was  to  effect  one  of  the  purposes 
a11e&:ed  in  the  indictment. 

Each  member  of  an  unlawful  conspiracy  is  a  conspirator  and  is  responsible, 
personally,  for  every  act  of  the  conspiracy,  and  for  the  acts  of  each 
member  thereof,  done  by  common  consent  in  furtherance  of  its  illegal 
purposes,  and  also  for  such  acts  done  in  furtherance  of  the  conspiracy 
not  consented  to  beforehand,  if  assented  to  subsequently  to  their  perpe- 
tration ;  whether  the  party  charged  was  actually  present  or  not  when 
such  act  WHS  done. 

It  makes  no  difference  in  guilt,  if  the  motive  of  a  party  joining  a  conspiracy 
was  not  illi'gHl  when  he  did  join  it,  if  he  was  afterwards  aware  of  its  il- 
legality and  still  remained  a  member. 

This  was  an  indictment  of  conspiracy  in  violation  of  section  6 
of  the  act  of  Ck)ngrass,  approved  May  31st,  1870,  entitled  "An 
Act  to  enforce  the  right  of  citizens  to  vote,"  etc. 

The  indictment  contained  two  counts,  one  for  conspiracy  to 


*  A  full  report  of  the  proceedings  in  this  and  similar  cases  of  conspiracy 
tried  at  the  same  term,  may  be  found  in  the  <*  Ku  Klux  Conspiracy  "  (being 
the  report,  with  accompanying  testimony,  made  by  the  joint  special  com- 
mittee of  Congress,  to  inquire  into  the  condition  of  affairs  in  the  late  insur- 
rectionary States,  printed  in  1872),  vol.  6,  pages  1616  to  1990. 

The  present  report  is  furnished  for  this  volume  by  William  Stone,  Esq., 
late  the  United  States  Attorney  for  South  Carolina. 
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violate  section  first  of  the  said  act,  and  the  other  with  intent  to 
oppress,  threaten,  and  intimidate  one  James  Williams,  a  male 
citizen  of  the  United  States,  of  African  descent,  because  he  had 
exercised  the  right  of  voting  on  the  third  Wednesday  in  October, 
1870. 

Robert  Hayes  Mitchell  was  first  called  up  and  his  case  was 
tried  separately. 

In  the  trial  of  this-  case  it  was  given  in  evidence  by  the  prcse- 
cntion  that  there  existed  in  several  of  the  northwestern  counties 
of  South  Carolina,  a  powerful,  secret,  oath-bound  organization, 
known  as  the  Ku  Klux  Klan,  whose  object  was  the  defeat  of 
the  Republican  party  ;  and  that  the  means  use<l  to  accomplish 
this  result  were  the  killing  of  white  Republicans  and  the  whip- 
ping and  intimidation  of  negroes,  to  keep  them  from  voting. 

The  ** Obligation/'  " Constitution/' and  "By-Laws"  of  the 
organization  were  proved  by  members  of  the  Klan,  and  were  as 
follows: 

Obligation. 

I  (name)  before  the  immaculate  Judge  of  heaven  and  earth,  and 
apon  the  Holy  Evangelists  of  Almighty  G»od,  do,  of  my  own  free 
will  and  accord,  subecribe  to  the  following  sacredly  binding  obliga- 
tion : 

1.  We  are  on  the  side  of  justice,  humanity,  and  constitutional 
liberty,  as  bequeathed  to  us  in  its  purity,  by  our  forefathers. 

2.  We  oppose  and  reject  the  principles  of  the  radical  party. 

3.  We  pledge  mutual  aid  to  each  other  in  sickness,  distress,  and 
pecuniary  embarneu»ment. 

4.  Female  friends,  widows,  and  their  households  shall  ever  be  spe- 
cial objects  of  our  regard  aud  protection. 

Any  member  divulging,  or  causing  to  be  divulged,  any  of  the 
foregoing  obligation,  shall  meet  the  fearful  penalty  and  traitor's  doonif 
which  is  Deatn  t  Death  f  Death  f 

CONOTITUTION. 

Article  1.  This  organization  shall  be  known  as  the Order, 

No. of  the  Ku  Klux  Klan,  of  the  State  of  South  Carolina. 

Article  2.  The  officers  shall  consist  of  a  Cyclops  and  Scribe, 
both  of  whom  shall  be  elected  by  a  majority  vote  of  the  order,  and 
to  hold  their  office  during  good  behavior. 

Article  3.  It  shall  be  the  duty  of  the  CVelops  to  preside  in  the 
order,  enforce  a  due  observance  of  the  constitution  ana  by-laws,  and 
an  exact  compliance  to  the  rules  and  usages  of  the  ortler ;  to  see 
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that  all  members  perform  their  respective  duties;  appoint  all  com- 
mittees before  the  order ;  inspect  the  arms  and  dress  of  each  member 
on  special  occasions ;  to  call  meetings  when  necessary ;  draw  upon 
members  for  all  sums  needed  to  carry  on  the  order. 

Sec.  2.  The  Scribe  shall  keep  a  record  of  the  pn)ceedings  of  the 
order,  write  communications,  notify  other  Klans  when  their  assist- 
ance is  needed,  give  notice  when  any  member  has  to  sufier  the  pen- 
alty for  violating  his  oath,  see  that  all  books,  papers,  or  other 
property  belonging  to  his  office,  are  placed  beyond  the  reach  of  any 
out  members  of  the  order.  He  shall  perform  such  other  duties  as 
may  be  required  of  him  by  the  Cyclops. 

Article  4.  Section  1.  No  person  shall  be  initiated  into  this 
order  under  eighteen  years  of  age. 

Sec.  2.  No  person  of  color  shall  be  admitted  into  this  order. 

Sec.  3.  No  person  shall  be  admitted  into  this  order  who  does  not 
sustain  a  gocx)  moral  character,  or  who  is  in  any  way  incapacitated 
to  discharge  the  duties  of  a  Ku  Klux. 

Sec.  4.  The  name  of  a  person  offered  for  membership  must  be 
proposed  by  the  committee  appointed  by  the  Chief,  verbally  stating 
age,  residence,  apd  occupation ;  state  if  he  was  a  soldier  in  the  late 
war ;  his  rank ;  whether  he  was  in  the  Federal  or  confederate  ser- 
vice, and  his  command. 

Article  5.  Section  1.  Any  member  who  shall  offend  against 
these  articles,  or  the  by-laws,  shall  be  subject  to  be  fined  and  repri- 
manded by  the  Cyclops,  as  two-thirds  of  the  members  present  at  any 
regular  meeting  may  determine. 

Sec.  2.  Every  member  shall  be  entitled  to  a  fair  trial  for  any  of- 
fence involving  reprimand  or  criminal  punishment. 

Article  6.  Section  1.  Any  member  who  shall  divulge  any  of 
the  matters  of  the  order  shall  suffer  death. 

Article  7.  Section  1.  The  following  shall  be  the  rules  of  order. 
Auy  matter  herein  not  provided  for  shall  be  managed  in  strict  ac- 
conlance  with  the  Ku  Klux  rules. 

Sec.  2.  When  the  Chief  takes  his  position  on  the  right,  the  Scribe 
with  the  members  forming  a  half-circle  around  them,  and,  at  the 
sound  of  the  signal  instrument  there  shall  be  profound  silence. 

Sec.  3.  Before  proceeding  to  business,  the  Scribe  shall  call  the 
roll  and  note  the  absentees. 

Sec.  4.  Business  shall  be  taken  up  in  the  following  order : 

1.  Reading  the  minutes. 

2.  Excuse  of  members  at  preceding  meeting. 

3.  Report  of  committee  of  candidates  for  membership. 

4.  Collection  of  dues. 

5.  Are  any  of  the  order  sick  or  suffering  ? 

6.  Report  of  committees. 

7.  New  business. 
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By-Laws. 

Article  1.  Section  1.  This  order  shall  meet  at . 

Sec.  2.  Five  (5)  members  shall  constitute  a  quorum,  provided  the 
Cyclops  or  Scribe  be  present. 

Sec.  3.  The  Cyclops  shall  have  power  to  appoint  such  members 
of  the  order  to  attend  to  the  sick,  the  needy,  and  those  distressed, 
and  those  suffering  from  radical  misrule,  as  the  case  may  require. 

Sec.  4.  No  person  shall  be  appointed  on  a  committee  unless  the 
person  is  present  at  the  time  of  appointment.  Members  of  commit- 
tees neglecting  to  report  shall  be  fined  thirty  cents. 

Article  2.  Section  1.  Every  member  on  being  admitted  shall 
sign  the  constitution  and  by-laws,  and  pay  the  initiation  fee. 

Sec.  2.  A  brother  of  the  Klan,  wishing  to  become  a  member  of 
this  order,  shall  present  his  application,  with  the  proper  papers  of 
transfer  from  the  order  of  which  he  was  a  member  formerly,  shall 
be  admitted  to  the  order  only  by  a  unanimous  vote  of  the  members 
present. 

Article  3.  Section  1.  The  initiation  fee  shall  be . 

Article  4.  Section  1.  Every  member  who  shall  refuse  or  dc- 
gleet  to  pay  his  fines  or  dues  shall  be  dealt  with  as  the  Chief  thinks 
proper. 

Sec.  3.  Sickness,  or  absence  from  the  country,  or  being  engaged 
in  any  important  business,  shall  be  valid  excuses  for  any  neglect  of 
duty. 

Article  5.  Section  1.  Each  member  shall  provide  himself  with 
a  pistol,  Ku  KIux  gown,  and  signal  instrument. 

Sec.  2.  When  charges  have  been  preferred  against  a  member  in 
a  proper  manner,  or  any  matters  of  grievance  between  brother  Klox 
are  brought  before  the  order,  they  shall  be  referred  to  a  special  com- 
mittee of  three  or  more  members,  who  shall  examine  the  parties,  and 
determine  the  matters  in  question,  reporting  their  decision  to  the 
order.  If  the  parties  interested  desire,  two-thirds  of  the  membeis 
present  voting  in  favor  of  the  report,  it  shall  be  carried. 

Article  6.  Section  1.  It  is  the  duty  of  every  member  who  has 
evidence  that  another  has  violated  Article  2  to  prefer  the  charge 
and  specify  the  offence  to  the  order. 

Sec.  2.  The  charge  for  violating  Article  2  shall  be  referred  to  a 
committee  of  five  or  more  members,  who  shall,  as  soon  as  practica- 
ble, summon  the  parties  and  investigate  the  matter. 

Sec.  3.  If  the  committee  agree  that  the  charges  are  sustained,  that 
the  member  on  trial  has  intentionally  violated  his  oath  or  Article  2, 
they  shall  report  the  fact  to  the  order. 

Sec.  4.  If  the  committee  agree  that  the  charges  are  not  sustained, 
that  the  member  is  not  guilty  of  violating  his  oath  or  Article  2,  they 
shall  report  to  that  effect  to  the  order,  and  the  charges  shall  be  dis- 
missed. 

Sec.  5.  When  the  committee  report  that  the  charges  are  susUuned, 
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and  the  unanimous  vote  of  the  merobere  is  given  in  favor  thereof, 
the  offending  person  shall  he  sentenced  to  death  by  the  Chief. 

Sec.  6.  The  prisoner,  through  the  Cyclops  of  the  order  of  which 
he  is  a  member,  can  make  application  for  pardon  to  the  Great  Grand 
Cyclops  of  Nashville,  Tennessee,  in  which  case  execution  of  the  sen- 
tence can  be  stayed  until  pardoning  power  is  heard  from. 

During  the  progress  of  the  trial  it  was  given  in  evidence  that 
this  organization  deliberately  planned  the  murder  of  one  James 
Williams,  a  colored  Republican,  who  had  been  a  captain  in  a 
militia  company  in  York  County ;  that  pursuant  to  the  orders 
of  one  J.  W.  Avery,  the  Chief  of  the  order  in  York  County, 
between  forty  and  sixty  members  of  the  Klan  met  at  night  in 
an  old  muster-field,  mounted,  armed,  and  disguised,  and  pro- 
ceeded to  the  house  of  said  Williams,  broke  into  it,  took  bira 
to  the  woods  near  by,  and  there  hung  him  until  he  was  dead ; 
a  card  being  left  upon  him,  which  was  found  the  following 
mornings  bearing  the  words,  "Jim  Williams  on  his  big  muster." 

On  the  same  night  the  same  party  visited  divers  other  houses 
of  colored  people,  took  them  out,  threatened  them,  robbed  them 
of  their  arms,  and  informed  them  that  if  they  voted  again  they 
should  be  killed.  The  defendant  was  among  those  who  partici- 
pated in  this  "  raid." 

Amzi  Rainey,  colored,  testified  that  the  Ku  Klux  came  to  his 
house  one  Saturday  night  about  ten  o'clock,  broke  it  open  by 
force,  and  beat  his  wife. 

Rainey  had  gone  into  the  loft  of  his  house  when  he  found  the 
Ku  Klux  were  there,  but  search  was  made  for  him,  and  he  was 
found  and  brought  down. 

After  a  series  of  cruelties,  Rainey  was  forced  to  swear  that  he 
would  never  vote  another  radical  ticket. 

Dick  Wilson,  colored,  in  the  course  of  his  examination  said 
that  the  Ku  Klux  visited  his  house  on  the  11th  of  April,  about 
two  or  three  o'clock  in  the  morning.  The  door  was  forced  open, 
and  the  men  outside  began  firing  into  the  house. 

Afterwards  witness  was  compelled  to  go  with  them  to  the 
house  of  his  son,  who  lived  near  him,  where  an  unsuccessful 
search  was  made  for  him.     When  they  could  not  find  his  son, 
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they  came  out  of  the  house,  and  asked  witness  where  he  was. 
He  said,  "  Gentleman,  I  don't  know."  The  reply  was,  "  Don't 
you  call  me  any  gentleman;  we  are  just  from  hell-fire;  we 
haven't  been  in  this  country  since  Manassas,"  etc. 

After  more  talk,  some  one  said  to  him,  "  We'll  make  a  Demo- 
crat of  you  to-night." 

They  made  this  man  lie  down,  and  whipped  him  with  ram- 
rods until  he  promised  to  publish  a  card  stating  that  he  was 
done  with  the  Republican  party,  and  with  Scott  and  his  ring. 

During  his  argument  before  the  jury,  Mr.  Johnson,  one  of  the 
counsel  for  the  defendant,  made  use  of  the  following  language, 
with  reference  to  the  facts  proved  at  the  trial :  "  But  Mr.  At- 
torney-General (Mr.  Chamberlain)  has  remarked,  and  would 
have  you  suppose,  that  my  friend  and  myself  are  here  to  defend, 
justify,  or  palliate  the  outrages  that  may  have  been  perpetrated 
in  your  State  by  this  association  of  Ku  Klux.  He  makes  a  great 
mistake  as  to  both  of  us.  I  have  listened  with  unmixed  horror 
to  some  of  the  testimony  which  has  been  brought  before  you. 
The  outrages  proved  are  shocking  to  humanity.  They  admit  of 
neither  excuse  nor  justification.  They  violate  every  obligation 
which  law  and  nature  imposes  upon  men.  They  show  that  the 
parties  engaged  were  brutes,  insensible  t<>  the  obligations  of  hu- 
manity and  religion. 

"  The  day  will  come,  however,  if  it  has  not  already  arrived, 
when  they  will  deeply  lament  it.  Even  if  justice  shall  not  over- 
take them,  there  is  one  tribunal  from  which  there  is  no  escape. 
It  is  their  own  judgment,  that  tribunal  which  sets  in  the  breast 
of  every  living  man — that  still  small  voice  that  thrills  through 
the  heart,  the  soul  of  the  mind,  and  as  it  speaks,  gives  happiness 
or  torture — the  voice  of  conscience,  the  voice  of  God.  If  it  has 
not  already  spoken  to  them,  in  tones  which  have  startled  them 
to  the  enormity  of  their  conduct,  I  trust,  in  the  mercy  of  heaven, 
that  that  voice  will  speak  before  they  shall  be  calletl  above  to 
account  for  the  transactions  of  this  world  ;  that  it  will  so  speak 
as  to  make  them  penitent,  and  that  trusting  in  the  dispensadoos 
of  heaven,  whose  justice  is  dispensed  with  mercy,  when  they 
shall  be  brought  before  the  bar  of  their  great  tribunal,  bo  to 
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speaky  that  incomprehensible  tribunal^  there  will  be  found,  in  the 
fact  of  their  penitence  or  in  their  previous  lives,  some  grounds 
upon  which  God  may  say  Pardon!^' 

At  the  conclusion  of  the  arguments  the  court  charged  the 
jury  as  follows : 

BOND,  J. — You  have  listened  with  patience  to  the  recital  of 
the  evidence  in  this  cause,  and  without  commenting  upon  thaty 
the  court  proposes  to  state  to  you  the  law  applicable  to  the  evi- 
dence, which  must  guide  you  in  making  up  your  verdict.  The 
indictment,  gentlemen,  is  for  a  conspiracy,  which  is  an  agreement 
by  two  or  more  persons  to  do  an  unlawful  thing,  or  to  do  a  lawful 
thing  by  unlawful  means.  The  thing  to  be  punished  is  the  un- 
lawful conspiracy,  and  not  the  particular  acts  done  in  pursuance 
of  it.  The  conspiracy  is  a  crime,  if  nothing  be  done  in  pur- 
suance of  it. 

The  indictment,  gentlemen,  contains  two  counts.  The  first 
charges  the  defendant  and  others,  jointly  indicted  with  him, 
with  having  conspired  to  violate  the  first  section  of  the  act  of 
May  Slst,  1870,  by  unlawfully  hindering,  preventing,  and  re- 
straining a  certain  class  of  persons  therein  named  from  the  future 
exercise  of  the  right  to  vote  at  an  election  to  take  place  in  Octo- 
ber, 1872,  on  account  of  their  race,  color,  or  previous  condition 
of  servitude. 

And  the  second  count  charges  that  he,  with  others,  did  con- 
spire to  injure,  because  of  his  color,  James  Williams,  because  he 
had  exercised  the  right  to  vote  previously.  It  is  to  these  counts 
that  you  are  to  refer  the  evidence,  and  to  apply  the  law  which 
the  court  gives  you. 

If  yon  find,  from  the  evidence,  that  there  was  no  such  con- 
spiracy as  that  described  in  the  first  count,  or  if  there  was  a  con- 
spiracy, the  object  of  which  and  its  purpose  were  difierent  from 
that  set  forth  in  the  count,  and  that  the  object  and  purpose  set 
forth  in  the  count  was  not  one  of  its  purposes  and  objects,  then 
the  party  charged  is  not  guilty  under  the  first  count,  though  he 
may  have  been  engaged  in  the  conspiracy.  But  it  is  not  neces- 
sary, if  the  jury  find  there  was  a  conspiracy,  and  that  the  party 
was  engaged  in  it,  that  they  should  find  its  purpose  to  have  been 
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single.  If  they  find  that  one  of  its  purposes  was  that  set  forth 
in  the  first  count,  to  prevent  citizens  from  the  exercise  of  the 
right  to  vote  because  of  their  color,  it  is  sufficient.  An  associa- 
tion having  such  a  purpose  is  an  unlawful  conspiracy,  and  a 
party  engaged  in  it  may  be  punished  under  the  first  count. 

Each  member  of  such  an  association  is  a  conspirator,  and  is 
responsible,  personally,  for  every  act  of  the  conspiracy,  and  for 
the  acts  of  each  member  thereof,  done  by  common  consent,  Id 
furtherance  of  its  illegal  purposes,  and  also  for  such  acts  done  in 
furtherance  of  the  conspiracy  not  consented  to  beforehand,  if  as- 
sented to  8ul)sequently  to  their  perpetration,  and  that  whether 
the  party  charged  was  himself  actually  present  or  not  when  such 
act  was  done.  And  if  the  jury  believe,  from  the  evidence,  that 
the  various  Klans  spoken  of  by  the  witnesses,  were  but  parts  of 
one  general  conspiracy,  this  rule  applies  not  only  to  the  members 
of  the  same  Klan,  but  to  the  acts  and  conduct  of  the  members  of 
the  different  Klans  done  in  furtherance  of  the  conspiracy.  And 
it  makes  no  difference  in  guilt  if  you  find  from  the  evidence  that 
the  motive  of  a  party  who  joined  the  conspiracy  was  not  illegal 
when  he  did  join  it,  if  you  also  find,  that  af^er  he  became  a 
member,  he  was  aware  of  the  fact,  or  had  reason  to  know,  that 
the  true  object  of  the  conspiracy  was  to  prevent  or  hinder  the 
free  exercise  of  the  elective  franchise  by  intimidation  or  violeoce, 
as  aforesaid,  on  account  of  color,  and  that  he  still  remained  a 
member  and  participated  in  its  meetings,  and  that,  though  yoa 
may  also  find  he  never  himself  actually  used  the  force,  intimida- 
tion, or  violence,  and  was  not  present  when  it  was  used. 

And  now,  if  the  jury  find,  from  the  evidence,  that  the  party 
charged  did  so  conspire  to  prevent  the  citizens  described  from 
exercising  their  right  to  vote  on  account  of  their  color,  at  a 
future  election,  specified  to  be  the  election  to  take  place  od  the 
third  Wednesday  of  October,  1872,  then  the  party  charged  is 
guilty  under  the  first  count  of  the  indictment.  And  if  the  Juir 
find,  from  the  evidence,  that  they  did  so  conspire,  and  for  the 
same  reason,  to  injure  and  oppress,  on  account  of  his  color,  one 
Jim  Rainey,  alias  Jim  Williams,  because  he  had  antecedently, 
on  the  third  Wednesday  of  October,  1870,  exercised  his  right  to 
vote,  then  he  is  guilty  on  the  second  count. 
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But  if  the  jury  find,  from  the  evidence,  that  no  such  con- 
spiracy existed,  or  that  if  it  existed,  the  intimidation  or  injury  of 
voters,  because  of  their  exercise  of  the  suffrage,  or  to  prevent  its 
exercise,  formed  no  part  of  its  purpose,  or  that,  if  that  were  its 
purpose,  the  defendant  was  not  engaged  in  it,  then  the  defendant 
is  not  guilty. 

But  the  jury  is  not  bound  to  believe  the  sole  purpose  of  the 
conspiracy  to  be  that  set  out  in  the  first  count ;  if  they  find  it  to 
be  one  of  the  purposes,  it  is  sufficient.  Nor  if  they  find  that  the 
beatings  and  intimidation  spoken  of  by  the  witnesses  took  place 
or  existed,  are  the  jury  bound  to  believe  that  the  reasons  given 
at  the  time  by  the  conspirators,  if  they  find  reasons  were  given, 
were  the  true  reasons  for  such  conduct,  but  the  jury  may  deter- 
mine, from  all  the  evidence  in  the  cause,  what  the  true  reasons 
were  for  such  violence. 

If  the  jury  find,  from  the  evidence,  as  we  said  before,  that 
the  conspiracy  set  forth  in  the  first  and  second  counts  in  the  in- 
dictment existed,  and  the  defendant  engaged  in  it  there,  he  is 
guilty  on  both  counts.  If  there  existed  no  such  conspiracy  at 
the  time  set  out  in  the  indictment,  or  if  existing,  it  had  another 
object  which  did  not  include  that  set  out  in  the  indictment,  or  if 
existing,  and  having  the  illegal  purpose,  the  defendant  took  no 
part  in  it,  then  he  is  not  guilty.  The  jury  are  at  liberty  to  find 
one  of  three  verdicts.  They  may  find  the  party  guilty  generally, 
or  not  guilty  generally,  or  they  may  find  him  guilty  on  one 
count,  and  not  gnilty  on  the  other. 

The  jury  found  a  verdict  of  guilty  on  the  second  count.  A 
motion  was  made  for  a  new  trial,  but  it  was  overruled,  and  the 
prisoner  was  subsequently  sentenced  to  eighteen  months'  impris- 
onment and  a  fine  of  one  hundred  dollars. 

Severdy  Johnson  and  Henry  Stanberryyfor  defence. 

D.  T.  Corbin,  United  States  Attorney,  and  D.  H.  Chambei^lainy 
for  United  States. 
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United  States  Circuit  Court.,  at  Columbia^  8,  CI,  November 

Term,  1871.* 

The  United  States  v.  Allen  Crosby,  Sherod 

Childebs  et  al. 

The  first  geotion  of  the  act  of  May  8l8t,  1870  (U.  S.  Stat.,  vol.  16,  p.  140), 
declnred  a  right,  and  section  7  of  the  same  act  defines  the  puoUbment 
for  its  violation. 

It  is  not  necessary  that  each  section  of  the  act  should  contain  or  disclose  the 
pennlty  for  its  infraction.  That  is  often,  as  in  this  statute,  referred  to 
a  later  and  generally  to  the  closing  spction  of  the  act  defining  the  crime 
or  offence,  and  is  made  applicable  to  all  the  antecedent  sections. 

In  charging  a  statutory  offence  it  is  generally  sufficient  to  set  it  out  in  the 
words  of  the  statute.  If  the  statute  uses  a  common  law  name  for  t 
crime  which  it  proposes  to  punish,  the  indictment  must  set  forth  the 
various  ingredients  of  the  crime  which  go  to  make  up  the  offeace  at 
common  law. 

Congress  has  never  assumed  the  power  to  prescribe  the  qualifications  of  roten 
in  the  several  States.  To  do  so  is  left  entirely  to  the  States  themselvei. 
The  right  of  a  citizen  to  vote  depends  upon  the  laws  of  the  State  is 
which  he  resides,  and  is  not  granted  to  him  by  the  Constitution  of  Ibe 
United  States;  nor  is  such  right  guaranteed  to  him  by  that  instruioent 
All  that  is  guaranteed  is  that  he  shall  not  be  deprived  of  suffrage  bj 
reason  of  his  race,  color,  or  previous  condition  of  servitude. 

The  right  to  be  secure  in  one^s  house  is  not  a  right  derived  from  the  Goostlto- 
tion.  It  existed  long  before  the  adoption  of  the  Constitution  at  oooimos 
law,  and  cannot  be  said  to  come  within  the  meaniRg  of  the  words  of  the 
act,  *'  right,  privilege,  or  immunity  granted  or  secured  by  the  Constitu- 
tion of  the  United  Slates.'* 

Congress  has  power  to  interfere  for  the  protection  of  voters  at  Federal  elec- 
tions, and  tiiat  power  existed  before  the  adoption  of  the  fourteenth  or 
fifteenth  amendments  to  the  Constitution. 


This  was  an  indictment  for  conspiracy  contrary  to  the  pro- 
visions of  sections  5,  6,  and  7  of  tlie  act  of  Congress  of  May  31st, 
1870,  to  enforce  the  rights  of  citizens  to  vote,  etc.,  and  section  2 
of  the  act  of  April  20th,  1871,  to  enforce  the  provisions  of  the 
fourteenth  amendment 

*  The  report  of  this  case  was  prepared  for  this  volume  by  William  Stooe, 
Esq.,  late  United  States  Attorney  for  South  Carolina. 
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The  indictment  contained  eleven  counts,  which  charged  as 
fo1Io\^ : 

First  Count.  That  Allen  Crosby,  etc.,  on  the  first  day  of 
February,  1871,  unlawfully  did  conspire  together  with  intent  to 
violate  the  first  section  of  the  act  entitled  ^^  An  Act  to  enforce  the 
rights  of  the  citizens  of  the  United  States  to  vote  in  the  several 
States  of  this  Union,  and  for  other  purposes,"  approved  May 
31st,  1870,  to  wit:  "That  all  citizens  of  the  United  fetates  who 
are  or  shall  be  otherwise  qualified  by  law  to  vote  at  any  election 
by  the  people  in  any  State,  Territory,  district,  county,  city,  parish, 
township,  school  district,  municipality,  or  other  territorial  sub- 
division, shall  be  entitled  and  allowed  to  vote  at  all  such  elec- 
tions, without  distinction  of  race,  color,  or  previous  condition  of 
servitude;  any  constitution,  law,  custom,  usage,  or  regulation  of 
any  State  or  Territory,  or  by  or  under  its  authority,  to  the  con- 
trary notwithstanding,''  contrary  to  the  act  of  Congress  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  United  States. 

Second  Count.  That  on  the  same  day,  the  defendants  "  un- 
lawfully did  conspire  together  with  intent  to  injure,  oppress, 
threaten,  and  intimidate  Amzi  Rainey,  a  citizen  of  the  United 
States,  with  intent  to  prevent  and  hinder  his  free  exercise  and 
enjoyment  of  a  right  and  privilege  granted  and  secured  to  him 
by  the  Constitution  and  laws  of  the  United  States,  to  wit,  the 
right  of  suffrage  contrary,'^  etc. 

Third  Count.  Same  as  the  second,  with  the  addition  of  a 
charge  of  burglary,  in  the  following  words : 

That  said  Allen  Crosby  ....  about  the  hour  of  eleven  of 
the  clock  in  the  night,  on  the  day  and  year  aforesaid,  at  the 
county,  etc.,  in  the  act  of  committing  the  offence  aforesaid  as 
aforesaid  set  forth  and  alleged,  with  force  and  arms  the  dwelling- 
house  of  the  said  Amzi  Rainey,  there  situate,  feloniously  and 
burglariously  did  break  and  enter  with  intent  to  commit  a  felony ; 
and  that  the  defendants  in  the  said  dwelling-house  there  being, 
in  and  upon  the  said  Amzi  Rainey,  in  the  said  dwelling-house 
then  being,  then  and  there,  unlawfully,  maliciously,  and  felo- 
niously did  make  an  assault ;  and  the  said  defendants,  the  said 

Amzi  Rainey,  in  and  upon  the  head,  shoulders,  and  back  of  the 
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said  Amzi  Eainey^  then  and  there  unlawfully,  maliciously,  and 
feloniously  did  strike,  cut,  and  wound,  with  intent  to  do  unto 
said  Amzi  Rainey  some  grievous  bodily  harm,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  South  Carolina. 

Fourth  Count.  That  the  same  day  the  defendants  unlawfully 
did  attempt  to  control  Amzi  Rainey  in  exercising  the  right  of 
suffrage,  to  whom  the  right  of  suffrage  is  secured  and  guaranteed 
by  the  fifteenth  amendment  to  the  Constitution  of  the  United 
States,  by  threats  of  violence  to  himself,  contrary,  etc. 

Fifth  Count.  Same  as  the  fourth  count,  with  the  addition  of 
a  charge  of  burglary,  as  set  out  in  the  third  count. 

Sixth  Count.  That  on  the  same  day,  defendants  unlawfully 
did  conspire  together  with  intent  to  injure,  oppress,  threaten,  and 
intimidate  Amzi  Raiuey,  a  citizen  of  the  United  States,  because 
of  his  free  exercise  of  a  right  and  privilege  granted  and  secured 
to  him  by  the  Constitution  and  laws  of  the  United  States,  to  wit, 
the  right  of  suffrage,  contrary,  etc. 

Seventh  Count.  Same  as  the  sixth  count,  with  the  addition 
of  a  charge  of  burglary,  as  set  out  in  the  third  count. 

Eighth  Count.  That  on  the  same  day,  defendants  unlaw- 
fully did  conspire  together  with  intent  to  injure,  oppress,  threaten, 
and  intimidate  Amzi  Rainey,  a  citizen  of  the  United  States,  with 
intent  to  prevent  and  hinder  his  free  exercise  and  enjoyment  of  a 
right  and  privilege  granted  and  secured  to  him  by  the  Constitu- 
tion of  the  United  States,  to  wit,  the  right  to  be  secure  in  his  per- 
son, houses,  papers,  and  effects  against  unreasonable  search  and 
seizure^  contrary,  etc. 

Ninth  Count.  That  on  the  21st  day  of  April,  1871,  the  de- 
fendants unlawfully  did  conspire  together  for  the  purpose  of  de- 
priving Amzi  Rainey  of  the  equal  protection  of  the  laws,  con- 
trary, etc. 

Tenth  Count.  That  on  the  21st  day  of  April,  1871,  defend- 
ants unlawfully  did  conspire  together  for  the  purpose  of  depriving 
Amzi  Rainey  of  equal  privileges  and  immunities  under  the  laws, 
contrary,  etc. 

Eleventh  Count.  That  on  the  21st  day  of  April,  1871,  de- 
fendants unlawfully  did  conspire  together  to  injure  Amzi  Rainey^ 
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a  citizen  of  the  United  States^  lawfully  entitled  to  vote,  in  his 
person,  on  account  of  giving  his  support,  in  a  lawful  manner,  in 
favor  of  the  election  of  A.  S.  Wallace,  a  lawfully  qualified  person, 
as  a  member  of  the  Congress  of  the  United  States,  contrary,  etc. 

On  December  4th,  1871,  it  was  moved  in  behalf  of  the  defend- 
ants, to  quash  the  indictment  on  the  following  grounds : 

As  to  the  first  count : 

1 .  The  conspiracy  charged  is,  to  violate  the  first  section  of  the 
act  of  May  31st,  1870,  which  section  defines  no  crime  or  offence, 
and  forbids  nothing. 

2.  The  names  of  the  persons  hindered  or  prevented,  or  not 
allowed  to  vote,  are  not  set  forth,  nor  is  it  alleged  that  tlieir 
names  were  unknown  to  the  grand  jury. 

3.  The  means  by  which  the  unlawful  prevention  was  effected 
are  not  set  forth. 

4.  The  specific  election  at  which  they  were  not  allowed  to  vote, 
whether  for  State,  county,  munici|)al,  United  States  oflBcers  or 
representatives  in  Congress,  is  not  set  forth. 

5.  Nor  the  date  of  the  election,  as  stated,  third  Wednesday  of 
October,  1872. 

6.  The  qualifications  of  said  male  citizens  to  vote  are  not  set 
forth. 

As  to  the  second  count : 

1.  It  is  not  alleged  that  said  Rainey  was  qualified  to  vote. 

2-  Nor  that  there  was  any  election. 

3.  The  unlawful  means  are  not  set  forth. 

As  to  the  third  count : 

The  defendants  rely  here  upon  this  further  objection,  to  wit  r 

The  burglary  and  battery  charged  in  this  count  is  not  alleged 
as  an  overt  act  of  the  conspiracy,  but  as  a  distinct  offence  against 
the  State  of  South  Carolina,  as  is  cognizable  by,  or  within,  the 
jurisdiction  of  this  court,  but  is  exclusively  cognizable  by  the 
State  court,  having  jurisdiction  of  such  offences  in  the  said  county 
of  York. 

As  to  the  fourth  count : 

1.  It  does  not  allege  that  said  Bainey  was,  at  the  time 
when,  etc.,  a  citizen  of  the  United  States ;  or,  that  the  right  of  suf- 
frage was  then  secured  to  him  by  the  said  fifteenth  amendment* 
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2.  It  is  not  alleged  that  he  was  otherwise  qualified  to  vote  than 
by  force  of  the  said  amendment. 

3.  No  election  is  set  forth. 
As  to  the  fifth  count : 

The  defendants  rely  upon  the  same  objections  to  this  count  as 
set  forth  to  the  said  second  and  third  counts. 

As  to  the  sixth  count : 

The  defendants  rely  upon  the  same  objections  to  this  count  as 
are  set  forth  to  the  said  second  count;  and  in  addition,  that  it  is 
not  alleged  that  he  had  exercised  the  privilege  therein  mentioned. 

As  to  the  seventh  count : 

The  defendants  rely  upon  the  same  objections  to  this  count  as 
are  set  forth  to  the  second,  third,  and  fourth  counts. 

As  to  the  eighth  count : 

1.  The  means  by  which  he  was  to  be  hindered  are  not  set 
forth. 

2.  It  is  not  alleged  which  of  the  rights — those  of  person  or 
property — were  intended  to  be  invaded,  searched,  or  seized. 

3.  It  is  not  alleged  that  he  was  a  householder. 
As  to  the  ninth  count : 

1.  It  is  not  averred  in  what  way,  or  by  what  means,  the  said 
Rainey  was  so  deprived  of  the  equal  protection  of  the  laws. 

*2.  It  is  not  averred  what  were  the  laws,  Federal  or  State,  of 
the  protection  of  which  he  was  so  deprived. 

3.  It  is  not  alleged  that  he  was  a  citizen  of  the  United  States, 
or  of  any  State,  or  any  Territory  of  the  United  States. 

As  to  the  tenth  count : 

The  defendants  rely  upon  the  same  objections  as  set  forth  to 
the  ninth  count ;  and,  further,  that  it  is  not  set  forth  what  priv- 
ileges or  immunities  he  was  so  deprived  of. 

As  to  the  eleventh  count : 

1.  It  is  uncertain,  because  it  does  not  appear  that  the  con- 
spiracy and  injury  were  before  or  after  the  election. 

2.  The  particular  election,  or  when,  or  where,  it  occurred,  is 
not  set  forth,  and  no  day  is  given,  except  the  date  of  the  con- 
spiracy; that  is  to  say,  the  21st  of  April,  1871,  the  next  day  after 
the  act  was  passed. 

3.  It  is  not  alleged  that  said  Rainey  was  qualified  to  vote 
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at  that  election^  or  that  he  was  a  citizen  of  the  State  or  resident 
of  the  Congressional  district  where  the  election  was  held. 

4.  It  was  not  alleged  that  said  Wallace  was  a  citizen  of  the 
United  States,  or  a  citizen  of  the  State  or  district  in  which  said 
election  was  held,  nor  that  he  was  a  candidate  for  election,  or  that 
said  Rainey  voted  or  intended  to  vote  for  him. 

Clawson,  Thompson  and  Clawson,  and  Hon.  Reverdy  Johnson 
and  Hon.  Henry  Stanberry,for  defendants. 

D.  T.  Co7*bin,  United  States  Attorney ,  and  Hon.  D.  H.  Chamber- 
lain,  for  the  United  States. 

BOND,  C.  J. — After  the  prolonged  and  very  able  argument  of 
counsel  upon  this  motion  to  quash,  we  feel  embarrassed,  gentle- 
men, that,  u|)on  so  little  deliberation,  we  are  to  pass  judgment 
upon  the  grave  questions  raised  here. 

But  the  fact  that  so  many  persons  are  now  in  confinement 
upon  these  charges  and  that  so  many  witnesses  are  in  attendance 
upon  the  court,  at  great  personal  expense,  makes  it  necessary 
that  we  should  not  delay  longer.  And  the  first  objection  to  the 
first  count  in  the  indictment  is,  that  the  section  of  the  act  of 
May  31st,  1870,  which  this  count  charges  the  parties  with  con- 
spiring to  violate,  declares  no  penalty  for  the  ofience. 

The  first  section  of  the  act  declares  a  right.  It  is  referred  to 
in  this  count  by  its  number,  and  with  sufficient  certainty  it  seems 
to  us  to  enable  the  parties  charged,  after  trial,  to  plead  the  ver- 
dict rendered  in  this  case  in  bar  to  another  indictment.  After 
declaring  the  right,  the  statute  proceeds,  in  section  7,  to  define 
the  punishment  for  its  violation. 

It  is  not  necessary,  it  seems  to  us,  that  each  section  of  the  act 
should  contain  or  disclose  the  penalty  for  its  infraction. 

That  is  often,  as  in  this  statute,  referred  to  a  later  and  gene- 
rally to  the  closing  section  of  the  act  defining  the  crime  or  of- 
fence, and  is  made  applicable  to  all  the  antecedent  sections. 

It  is  objected,  moreover,  that  this  count  does  not  contain  the 
names  of  the  parties  who,  being  entitled  to  vote,  were  to  be 
hindered  and  prevented  from  the  exercise  of  the  elective  franchise 
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by  the  traversers.  It  must  be  remembered  that  this  is  not  an 
indictment  to  punish  a  wrong  done  to  individuals,  against  the 
peace  and  dignity  of  the  United  States,  but  for  a  conspiracy  to  do 
that  wrong.  The  offence  is  completed  the  moment  the  oompact 
is  formed,  whether  aiiv  person,  within  the  contemplation  of  the 
first  section,  has  actually  been  hindered  or  not.  If  the  traversers 
never  committed  any  overt  act,  but  separated  and  went  home 
after  the  completion  of  the  conspiracy,  they  have  incurred  the 
penalty  which  the  seventh  section  prescribes. 

So  it  makes  no  difference  what  particular  person  the  conspir- 
acy when  put  in  motion  first  reached.  The  act  complained  of  is 
the  conspiracy;  and  if  it  be  true  that  any  person  was  hindered 
or  preventetl  from  the  exercise  of  the  right  granted  by  the  first 
section,  such  hindrance  and  prevention  is  only  proof  of  the  con- 
spiracy, and  does  not  in  anywise  tend  to  make  the  crime  more 
complete. 

It  is  genemlly  sufficient,  in  charging  a  statutory  offence,  to  set 
it  out  in  the  words  of  the  statute.  If  the  statute  uses  a  common 
law  name  for  a  crime  which  it  proposes  to  punish,  the  indict- 
ment must  set  forth  the  various  ingredients  of  the  crime  which 
go  to  make  up  the  offence  at  common  law. 

But  when  the  statute  itself  creates  the  offence  and  defines  it,  it 
is  sufficient  if  the  indictment  uses  the  wonls  of  the  statute,  unless 
the  words  be  indefinite  and  vague,  ambiguous  or  general,  in  which 
case  the  indictment  must  so  particularize  the  act  complained  of 
that  the  party  charged  shall  be  in  no  doubt  of  the  offence  alleged 
against  him.  The  certainty  required  is  that  which  will  enable 
him  to  plead  the  verdict  in  bar  of  any  future  action. 

It  is  alleged,  in  this  count,  that  this  conspiracy  was  to  go  into 
operation  at  an  election  not  yet  held,  to  wit,  the  third  Wednes- 
day of  October,  1872,  and  it  is  objected  that  this  is  not  sufficient, 
that  the  right  to  vote  is  not  a  continuing  right,  but  exists  only 
at  the  time  of  its  immediate  exercise.  It  would  be  strange,  in- 
deed, if  parties  could  not  be  punished,  if  it  be  necessary  to  pun- 
ish them  at  all,  for  any  offence  but  those  committed  against  this 
act  on  election  day,  and  in  the  direct  exercise  of  the  elective  fran- 
chise. 

The  usefulness  of  the  act  of  Congress  would  be  entirely  frus- 
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trated  by  such  requirement.  A  man  may  be  so  efiectually  in- 
timidated weeks  before  the  election  that  he  would  not  dare  to  ^ 
within  a  mile  of  the  polls,  and  all  the  mischief  the  act  is  intended 
to  remedy  would  flourish,  and  no  punishment  could  be  awarded 
them,  under  this  construction,  because  the  right  to  vote  is  not  a 
subsisting  right,  but  one  which  recurs  to  the  citizen  on  election 
day.     We  do  not  so  hold. 

The  uncertainty  which  the  count  leaves  as  to  whether  this  was 
a  State  election  or  a  Federal  is  urged  as  fatal.  The  indictment 
charges  that  this  was  a  conspiracy  ti>  violate  the  first  section  of 
this  act.  This  section  declares  that  all  citizens  shall  be  allowed 
to  vote  at  all  elections,  who  are  qualified  bylaw  to  vote,  without 
distinction  of  race,  or  color,  or  previous  condition  of  servitude. 

Congress  has  never  assumed  the  power  to  prescribe  the  quali- 
fications of  voters  in  the  several  States.  To  do  so  is  left  entirely 
-with  the  States  themselves. 

But  the  Constitution  has  declared  that  the  States  shall  make  no 
distinction  on  the  grounds  stated  in  this  first  section.  And,  by 
this  l^islation.  Congress  has  endeavored,  in  a  way  which  Con- 
gress thought  appropriate,  to  enforce  it.  It  is  this  act  of  appro- 
priate legislation,  and  the  first  section  of  it,  which  the  defendants 
are  charged  with  violating,  and  we  think  it  makes  no  difference 
at  what  election,  whether  it  be  State  or  Federal,  he  is  intimi- 
dated or  hindered  from  voting  because  of  his  race,  color,  or  pre- 
vious condition  of  servitude. 

Congress  may  have  found  it  difficult  to  devise  a  method  by 
which  to  punish  a  State  which,  by  law,  made  such  distinction, 
and  may  have  thought  that  legislation  most  likely  to  secure  the 
end  in  view  which  punished  the  individual  citizen  who  acted  by 
virtue  of  a  State  law  or  upon  his  individual  responsibility. 

If  the  act  be  within  the  scope  of  the  amendment,  and  in  the 
line  of  its  purpose,  Congress  is  the  sole  judge  of  its  appropriate- 
ness. 

The  next  objection,  which  is  that  the  count  does  not  set  forth 
the  qualification  of  the  voter,  is  sufficiently  answered,  we  think, 
in  the  remarks  we  have  made  respecting  the  requirements  of  in- 
dictments setting  forth  statutory  offences. 

We.  are  of  opinion  that  the  second  count  of  the  indictment  is 
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bod;  because  it  does  not  allege  that  Amzi  Rainey  was  qualified 
to  vote;  and  for  another  reason,  more  fatal,  that  it  allies  the 
right  of  Rainey  to  vote  to  be  a  right  and  privilege  granted  to 
him  by  the  Constitution  of  the  United  States. 

This,  as  we  have  shown,  is  not  so.  The  right  of  a  citizen  to 
vote  depends  upon  the  laws  of  the  State  in  which  he  resides,  and 
is  not  granted  to  him  by  the  Constitution  of  the  United  States, 
nor  is  soch  right  guaranteed  to  him  by  that  instrument. 

All  that  is  guaranteed  is,  that  he  shall  not  be  deprived  of  the 
suffrage  by  reason  of  his  race,  color,  or  previous  condition  of  servi- 
tude. 

The  third  count  is  a  repetition  of  the  second,  with  a  clause 
setting  out  a  charge  of  burglary.  Concerning  the  court's  juris- 
diction over  such  charge,  the  court  is  divided  in  opinion,  and 
will,  therefore,  make  no  comment  on  it  at  this  time.  i 

The  fourth  count  is  obnoxious  to  the  objection  that  neither  the 
citizenship  of  Rainey  nor  the  fact  of  his  (qualifications  to  vote  is  ' 

set  out.  ' 

The  fifth  count  repeats  the  charge  contained  in  the  fourth,  with  ' 

the  additional  clause  contained  in  the  third  count,  and  the  court 
refrains  from  noticing  it  for  the  reasons  given  as  to  the  first 
count. 

The  sixth  count  is  intended  to  charge  a  conspiracy  to  oppress 
Rainey  for  having  prior  to  1st  February,  1871,  exercised  the 
right  of  suffrage;  and  would  be  good  if  it  were  drawn  with  the 
particularity  of  the  first  count,  which  charges  a  conspiracy  to  op- 
press, to  prevent  the  future  exercise  of  this  right. 

It  does  not,  however,  contain  any  allegation  of  the  fact  of  quali- 
fication, nor  that  the  party  was  entitled  to  vote  in  York  County, 
or  anywhere  else,  or  that  he  ever  exercised  his  right  to  vote. 

The  seventh  count  is  a  repetition  of  the  sixth,  with  the  charge 
of  burglary  added,  as  in  the  third  count. 

The  eighth  count  alleges  a  conspiracy  to  prevent  and  hinder 
Rainey  from  the  exercise  of  a  right  secured  to  him  by  the  Con- 
stitution of  the  United  States,  which  is  defined  to  be  the  right  to 
be  secured  in  his  person  and  {tapers  against  unreasonable  search. 
The  article  in  the  Constitution  of  the  United  States,  to  enforce 
which  this  count  is  supposed  to  be  drawn,  has  long  been  decided 
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to  be  a  mere  restriction  upon  the  United  States  itself.  The  right 
to  be  secure  in  one's  house  is  not  a  right  derived  from  the  Con- 
stitution, but  it  existed  long  before  the  adoption  of  the  Constitu- 
tion at  common  law,  and  cannot  be  said  to  come  within  the 
meaning  of  the  words  of  the  act  "  right,  privilege,  or  immunity 
granted  or  secured  by  the  Constitution  of  the  United  States." 

The  ninth  count  is  entirely  too  indefinite,  and  the  defendants 
could  not  possibly  know,  from  its  language,  with  what  offence 
they  were  charged;  and  the  same  objection  is  valid  as  to  the 
tenth  count. 

The  eleventh  and  last  count  of  the  indictment  charges  a  con- 
spiracy to  injure  Rainey  because  he  had  previously  voted  for  a 
member  of  Congress.  We  have  no  doubt  of  the  power  of  Con- 
gress to  interfere  in  the  protection  of  voters  at  Federal  elections, 
and  that  that  power  existed  before  the  adoption  of  either  of  the 
recent  amendments.  It  is  a  power  necessary  to  the  existence  of 
Congress,  and  this  count  seems  to  set  forth  the  charge  with 
sufficient  perspicuity,  and  is  not  liable  to  the  objections  urged 
against  it 

The  motion  to  quash  is  overruled  as  to  the  first  and  eleventh 
counts  of  the  indictment,  and  sustained  as  to  the  others,  except- 
ing such  as  the  court  is  divided  respecting. 

D.  T.  Corbin  and  D.  H.  Chamberlain^  for  the  United  States. 
TF.  B.  Wilson  and  C.  D.  Malton,  for  the  defendatUs, 


United  States  Circuit  Court,  District  of  South  Carolina, 

April,  1877. 

United  States  v.  A.  R.  Butler  et  a&.* 

It  is  not  necessary  that  the  finding  of  a  grand  jury  upon  a  bill  of  indictment 
presented  by  them  should  be  read  in  open  court. 

♦  This  report  of  the  case  has  been  prepared  for  this  volume  by  William 
Stone,  Esq.,  late  United  States  Attorney  for  South  Carolina. 
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The  handing  of  the  bill  to  the  clerk  in  open  court,  and  the  entry  of  it  by  him 
on  the  records,  is  a  sufficient  publication  of  the  finding  of  the  grand 
jury. 

A  challenge  to  the  array  of  the  grand  jury  cannot  be  made  after  the  jury  is 
organizc^d  and  has  entered  upon  its  duties. 

The  jurisdiction  of  the  United  States  Circuit  Court  for  the  district  of  South 
Carolina  extends  throughout  the  entire  State. 

The  district  attorney  is  not  bound  to  furnish  the  defendants  with  the  ntmei 
of  the  prosecutor  and  witnesses  in  a  criminal  case  not  capitiil. 

In  chalK^nging  the  petit  jurors,  the  right  of  p<*rcmptory  challenge  need  not 
bo  exercised  until  the  opportunity  of  rejecting  for  cause  i?  afforded. 

In  presenting  jurors  for  challenge,  the  government  must  first  exercise  its 
right,  and  then  the  defence. 

As  the  government  is  allowed  the  right  of  peremptory  challenge,  it  cannot 
ask  H  juror  to  stand  aside  until  the  panel  is  exhausted  before  challenging 
for  cause  or  peremptorily. 

It  is  a  good  cause  of  challenge  to  a  juror,  that  he  has  voluntarily  joined  the 
rebellion.     (See  section  820,  Revised  Sututes  ) 

To  convict  under  this  indictment,  for  conspiracy  contrary  to  the  provieions 
of  sections  6508  and  5520,  R««vised  Statutes,  it  is  not  necessary  to  find 
that  tbe  conspiracy  charged  was  formed  against  the  voter  named  in  the 
indictment  alone  It  is  sufficient  if  it  is  made  to  appear  thnt  ho  was  in- 
cluded among  persons  actually  conspired  against. 

Every  member  of  a  conspiracy  is  responsible,  personally,  for  the  acts  of 
every  member  thereof,  done  in  furtherance  of  its  illegal  purpos^es,  whe- 
ther he  be  himself  present  or  not. 

A  **  reasonable  doubt  "  is  something  more  than  a  captious  doubt  It  must 
be  a  doubt  for  which  a  reason  can  be  given. 

All  citizens  of  the  United  States,  whether  white  or  black,  are  included 
within  the  protection  of  the  statute  alleged  to  have  been  violated  by  the 
defendants. 

This  was  an  indictment  for  oonspiraey  against  one  David 
Bush  to  prevent  him  from  giving  his  support  in  favor  of  the 
election  of  one  Robert  Smalls  as  a  member  of  Congress,  etc 

The  indictment  was  drawn  under  the  provisions  of  sectioie 
5508  and  5520  of  the  Revised  Statutes  of  the  United  States. 

It  consisted  of  five  counts  as  originally  drawn,  but  the  first 
count  was  held  bad  upon  demurrer. 

The  indictment  was  as  follows,  the  formal  parts  being  omitted: 

First  Count.  That  Andrew  Pickens  Butler,  George  W. 
Croft,  August  P.  Brown,  Abner  W.  Atkinson,  George  W.  Bash, 
George  B.  Bush,  Paul  F.  Bowers,  Augustus  McDaniels,  William 
S.  Bush,  John  Bowers,  Whitmore  W.  Stallings,  and  John  M. 
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Bu.sh,  together  with  divers  other  evil-disposed  persons,  to  the 
jurors  aforesaid  as  yet  unknown,  late  of  Aiken  County,  South 
Carolina,  on  the  18th  day  of  September,  A.D.  1876,  at  Aiken 
County,  in  the  State  of  South  Carolina,  in  said  district,  and 
within  the  jurisdiction  of  this  court,  unlawfully  did  conspire  to- 
gether to  prevent,  by  force,  intimidation,  and  threat,  one  David 
Bush,  a  male  citizen  of  the  Stat€  of  South  Carolina,  and  of  the 
United  States,  who  was  then  and  there  lawfully  entitled  to  vote 
at  any  election  by  the  people  in  said  county.  State,  and  district, 
from  giving  his  support  and  advocacy  in  a  legal  manner  toward 
and  in  favor  of  Christopher  C.  Bowen,  John  Winsmith,  Thomas 
B.  Johnston,  Timothy  Hurley,  William  B.  Nash,  Wilson  Cooke, 
and  William  F.  Meyers,  lawfully  qualified  persons,  as  electors 
for  President  and  Vice-President  of  the  United  States,  contrary 
to  section  5520  of  the  Revised  Statutes  of  the  United  States,  etc. 

Second  Count.  That  Andrew  Pickens  Butler,  etc.,  together 
with  divers  other  evil-disposed  persons,  to  the  said  jurors  now 
unknown,  late  of  Aiken  County,  in  the  State  of  South  Carolina, 
on  the  18th  day  of  September,  1876,  at  Aiken  County,  in  the 
State  of  South  Carolina,  in  said  district,  and  within  the  jurisdic- 
tion of  this  court,  unlawfully  did  conspire  together  to  prevent, 
by  force,  intimidation,  and  threat,  one  David  Bush,  a  male  citi- 
zen  of  the  United  States  and  of  the  State  of  South  Carolina,  who 
was  then  and  there  lawfully  entitled,  as  an  elector,  to  vote  at  any 
election  by  the  people  in  said  county,  State,  and  district,  from 
giving  his  support  and  advocacy  in  a  legal  manner  toward  and 
in  favor  of  the  election  of  one  Robert  Smalls,  a  lawfully  quali- 
fied person,  as  a  member  of  the  Forty-fifth  Congress  of  the 
United  States,  contrary  to  section  5520  of  the  Revised  Statutes 
of  the  Uuited  States,  etc. 

Third  Count.  That  Andrew  Pickens  Butler,  etc.,  together 
with  divers  other  evil-disposed  persons,  to  the  jurors  aforesaid 
now  unknown,  late  of  Aiken  County,  in  the  Stateof  South  Caro- 
lina, on  the  18th  day  of  September,  in  the  year  1876,  at  Aiken 
County,  in  the  State  of  South  Carolina,  in  said  district  and 
within  the  jurisdiction  of  this  court,  unlawfully  did  conspire  to- 
gether to  injure  in  his  person  and  property  one  David  Bush,  a 
male  citizen  of  the  United  States  and  the  State  of  South  Caro- 
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Una,  of  African  descent^  who,  then  and  there,  was  fawfully  en- 
titled to  vote  at  any  election  by  the  people  in  said  county,  State, 
and  district,  on  account  of  his  giving  his  support  and  advocacv 
in  a  legal  manner  in  favor  of  the  election  of  one  Robert  Smalls, 
a  lawfully  qualified  person,  as  a  member  of  the  Forty-fifth 
Congress  of  the  United  States,  contrary  to  section  5520  of  the 
Revised  Statutes  of  the  United  States,  etc. 

Fourth  Count.  That  Andrew  Pickens  Butler,  etc.,  together 
with  divers  other  evil-disposed  persons,  to  the  jurors  aforesaid  as 
yet  unknown,  late  of  Aiken  County,  in  the  State  of  South 
Carolina,  at  Aiken  County,  in  the  State  of  South  Carolina,  in 
said  district,  and  within  the  jurisdiction  of  this  court,  on  the 
sixteenth  day  of  September,  in  the  year  eighteen  hundred  and 
seventy-six,  unlawfully  did  conspire  together  to  injure,  oppress, 
threaten,  and  intimidate  one  David  Bush,  a  male  citizen  of  the 
United  States,  and  of  the  State  of  South  Carolina,  of  African 
descent,  of  the  age  of  twenty-one  years  and  upwards,  and  duly 
qualified  to  vote  at  any  election  by  the  people  in  said  county, 
State,  and  district,  in  the  free  exercise  of  the  right  and  privilege 
secured  to  him  by  the  laws  of  the  United  States,  to  wit,  in  the 
free  exercise  of  the  right  and  privilege  secured  to  him  by  section 
two  thousand  and  four  of  the  Revised  Statutes  of  the  United 
States  to  vote  at  a  general  election  by  the  people,  held  on  the 
Tuesday  next  after  the  first  Monday  in  November,  A.D.  one 
thousand  eight  hundred  and  seventy-six,  without  distinction  of 
race,  color,  or  previous  condition  of  servitude,  on  account  of  the 
race  and  color  of  him,  the  said  David  Bush,  contrary  to  the 
provisions  of  section  five  thousand  five  hundred  and  eight  of 
the  Revised  Statutes  of  the  United  States,  etc. 

Fifth  Count.  That  said  Andrew  Pickens  Butler,  etc.,  to- 
gether with  divers  other  evil-disposed  persons,  to  the  jurors 
aforesaid  as  yet  unknown,  late  of  Aiken  County,  South  Carolina, 
on  the  sixteenth  day  of  September,  A.D.  eighteen  hundred  and 
seventy-six,  at  Aiken  County,  in  the  State  of  South  Carolina,  in 
said  district,  and  within  the  jurisdiction  of  this  court,  unlawfully 
did  conspire  to  injure,  oppress,  threaten,  and  intimidate  one 
David  Bush,  a  male  citizen  of  the  United  States,  and  of  the  State 
of  South  Carolina,  of  African  descent,  of  the  age  of  twenty-one 
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years  and  upwards^  and  duly  qualified  as  an  elector,  to  vote  at 
any  election  by  the  people  in  said  county,  State,  and  district,  for 
representatives  in  the  Congress  of  the  United  States,  in  the  free 
exercise  of  the  right  and  privilege  secured  to  him  by  the  laws  of 
the  United  States,  to  wit,  in  the  free  exercise  of  the  right  and 
privilege  secured  to  him  by  section  two  thousand  and  four  of  the 
Revised  Statutes  of  the  United  States  to  vote,  without  distinc- 
tion of  race,  color,  or  previous  condition  of  servitude,  for  a  repre- 
sentative in  the  Congress  of  the  United  States  from  the  Fifth 
Congressional  District  of  the  State  of  South  Carolina,  at  an 
election  held  on  the  Tuesday  next  after  the  first  Monday  in  No- 
vember, A.D.  one  thousand  eight  hundred  and  seventy-six,  on 
account  of  the  race  and  color  of  him,  the  said  David  Bush,  con- 
trary to  the  provisions  of  section  five  thousand  five  hundred  and 
eight  of  the  Revised  Statutes  of  the  United  States,  etc. 

On  the  case  being  called,  on  motion  of  the  defendants'  counsel, 
the  case  against  A.  R.  Butler  was  continued,  on  the  ground  that 
he  was  a  member  of  the  State  Senate  of  South  Carolina,  which 
was  then  in  session. 

The  counsel  for  the  defence  moved  that  their  clients  be  not 
compelled  to  answer  to  the  indictment,  on  the  ground  that  it  was 
not  a  legal  indictment,  as  there  had  been  no  formal  publication 
of  the  finding  of  the  grand  jury  in  court. 

Judge  Bond  stated  that  he  remembered  the  circumstances  of 
the  finding  of  this  indictment.  It  had  been  brought  in  by  the 
grand  jury,  the  foreman  had  handed  it  to  the  clerk,  by  whom  it 
was  handed  to  the  court  for  inspection,  and  afterwards  it  was 
handed  back  to  the  clerk  for  entry.  The  names  of  the  grand 
jurors  had  been  called  out,  and  they  had  been  asked  if  this  was 
their  finding,  and  they  had  answered  that  it  was. 

That  the  handing  of  the  indictment  to  the  clerk,  and  the  entry 
of  it  on  the  record  was  all  the  publication  ever  intended.  It  was 
not  meant  that  the  whole  world  should  know  who  were  indicted, 
and  for  what  offences,  because  the  accused  could  then  escape. 

Chief  Justice  Waite  stated  that  he  had  never  known  any  other 
practice. 

The  counsel  for  the  defendants  continued  to  urge  their  objec- 
tion to  the  indictment  upon  this  ground,  but  the  court  adhered 
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to  its  ruling.  The  defendants'  counsel  then  challenged  the  array 
of  the  grand  jury  on  several  grounds,  the  principal  of  which 
were  the  following :  • 

The  grand  jurors  who  were  summoned  and  appeared  at  the 
present  term  of  the  court  were  not  designated,  according  to  the 
mode  of  forming  such  juries,  then  practiced  in  the  State  courts 
of  the  State  of  South  Carolina  so  far  as  such  mode  was  practica- 
ble in  this,  that  the  commissioners  who  selected  the  citizens  whose 
names  were  placed  on  the  jury  list,  were  designated  by  officers 
in  the  judiciary  department  of  the  United  States  government, 
and  were  not  officers  elected  by  the  people,  nor  appointed  by  the 
executive  department,  as  are  the  like  jury  commissioners  elected 
and  appointed  by  the  State  laws  which  regulate  the  practice  of 
forming  juries  in  the  State  courts,  and  that  for  the  purpose  of 
forming  said  juries,  neither  the  Rule  LI  of  the  circuit  courts 
of  the  United  States  for  the  district  of  South  Carolina,  nor  the 
order  of  the  Circuit  Court  of  December  8th,  1876,  under  which 
the  said  juries  were  formed,  conformed  the  designation  and  im- 
panelling of  juries  to  the  laws  and  usages  relating  to  jurors  in 
the  State  courts,  in  force  in  said  State,  at  the  date  of  such  order 
as  required  by  section  800  of  the  Revised  Statutes  of  the  United 
States. 

That  the  commissioners  so  designated  by  the  order  of  the 
court  for  the  selection  of  said  juries  were  themselves  officers 
of  the  government,  and  were  not  calculated  to  be  most  favorable 
to  an  impartial  trial  in  cases  of  prosecutions  by  the  government. 

That  the  writs  of  venire  were  served  and  returned  by  the 
Unite<l  States  marshal  for  the  Eastern  District  of  South  Caro- 
lina, R.  M.  Wallace,  Esq.,  who  is  not  "an  indifferent  person," 
as  require<l  by  section  803  of  the  United  States  Revised  Statutes. 

That  the  array  of  grand  jurors  returned  and  accepted  is  com- 
posed of  five  persons  who  are  not  in  the  venire,  and  are  not  re- 
turned as  additional  grand  juries  as  required  by  section  808  of 
the  United  States  Revised  Statutes,  having  been  returned  as  ad- 
ditional jurors  by  the  United  States  marshal  under  an  order  of  a 
judge  of  the  United  States  court,  not  issued  in  the  case  con- 
templated by  said  section,  viz.,  "  If,  of  the  persons  summoned, 
less  than  sixteen  attend,  they  shall  be  placed  on  the  grand  jury, 
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and  the  court  shall  order  the  marshal  to  summon,  either  im- 
mediately, or  on  a  day  fixed,  from  the  bo<ly  of  the  district,  and 
not  from  the  bystanders,  a  sufficient  number  of  persons  to  com- 
plete the  grand  jury  ;"  whereas  these  challengers  say  that  eighteen 
of  the  grand  jurors  summoned  appeared,  and  the  additional 
grand  jurors  summoned  by  said  order  were  not  necessary  to  com- 
plete said  grand  jury. 

The  additional  grand  jurors  so  summoned  were  not  from  the 
body  of  the  district,  as  required  by  section  808  of  the  Revised 
Statutes. 

The  commissioners  designated  by  the  said  order  of  8th  Decem- 
ber, 1876,  were  not  persons  residing  in  the  Eastern  District  of 
South  Carolina. 

The  citizens  selected  by  the  said  commissioners  were  not  se- 
lected from  the  several  counties  composing  the  district  of  the 
State  in  which  the  trial  is  proposed  to  be  had,  in  which  the 
accused  reside,  and  in  which  the  alleged  offences  were  said  to 
have  been  committed,  viz.,  the  Eastern  District  of  South  Caro- 
lina; but  a  portion  of  the  citizens  so  selected  were  selected  from 
counties  within  the  Western  District  of  said  State. 

The  court  disallowed  the  challenge  to  the  array  on  the  ground 
that  such  a  challenge  must  be  made  before  the  jury  is  impanelled, 
and  that  it  cannot  be  made  after  it  has  been  organized  and  has 
entered  upon  the  discharge  of  its  duties. 

As  to  the  objection  that  the  grand  jurors  were  not  all  drawn 
from  the  Eastern  District  of  South  Carolina,  the  court  held  : 

"As  to  the  question  of  the  jurisdiction  of  this  court  throughout 
the  entire  State  of  South  Carolina,  we  decide,  for  the  purposes  of 
this  trial,  in  favor  of  the  jurisdictiou.  This  is  in  accordance  with 
the  uniform  practice  of  the  court,  without  objection  from  any  quarter, 
for  nearly  half  a  century.  If^  after  the  trial,  it  is  thought  desirable 
to  bring  the  point  again  to  our  attention  we  will  consider  it,  and,  in 
case  of  disagreement  between  us  as  to  its  proper  determination,  cer- 
tify it  to  the  Supreme  Court  for  decision." 

It  was  then  moved  to  quash  the  indictment  upon  the  same 
grounds  as  those  urged  in  the  challenge  to  the  array,  but  the 
court  overruled  the  motion^ 

A  demurrer  was  thereu])on  filed  to  the  indictment. 
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The  grounds  of  demurrer  were  substantially  as  follows : 

As  to  the  first  count — 

(1.)  That  the  force,  intimidation,  and  threat  therein  chai^ 
are  not  particularized. 

(2.)  That  the  support  and  advocacy  therein  set  forth  are  not 
particularized. 

(3.)  That  the  legal  manner  of  giving  such  support  and  advo- 
cacy is  not  particularized. 

(4.)  That  the  support  and  advocacy  are  not  stated  to  be  in  iavor 
of  the  persons  named  as  electors. 

(5.)  That  the  persons  named  as  electors  are  not  stated  to  have 
been  qualified  at  any  time  or  place. 

(6.)  That  no  place  in  Aiken  County  has  been  specified  as  the 
place  where  the  alleged  conspiracy  was  formed. 

(7.)  That  no  election,  nor  time,  nor  place  thereof  is  allied. 

As  to  the  second  count — 

Same  as  to  first  count  except 

(4.)  That  Robert  Smalls  is  not  stated  to  have  been  a  lawfully 
qualified  person  as  member  of  Congress  at  any  time  or  place. 

(5.)  That  it  is  not  stated  that  the  said  Robert  Smalls  was  a 
candidate. 

(6.)  That  it  is  not  stated  from  what  State  or  Congressional 
district  said  Robert  Smalls  was  to  be  elected,  nor  from  what  Con- 
gressional district  he  was  a  lawfully  qualified  person  as  a  mem- 
ber of  Congress. 

As  to  the  third  count — 

Same  as  first  count,  except  2d  and  5th  grounds. 

(2.)  That  no  mode  or  means  of  injuring  the  said  David  Bush 
in  his  person  or  property  is  alleged. 

(5.)  That  it  is  not  stated  from  what  Congressional  district  the 
election  of  said  Robert  Smalls  was  sought  to  be  supported  and 
advocated,  nor  from  what  election  district  he  was  a  lawfully 
qualified  person  as  a  member  of  Congress. 

That  as  to  all  of  said  first,  second,  and  third  counts  in  said  in- 
dictment, race,  color,  or  previous  condition  are  not  allied  to  be 
the  motive  or  object  of  said  conspiracy. 
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As  to  the  fourth  count — 

(1.)  That  the  injuring,  oppressing,  threatening,  and  intimi- 
dating therein  charged  are  not  particularized. 

(2.)  That  the  description  of  general  election  and  of  the  people 
who  were  to  vote  thereat  is  too  vague  and  indefinite. 

(3.)  That  the  election  mentioned  therein  is  described  as  an 
election  held,  and  not  as  one  to  be  holden. 

(4.)  That  David  Bush  is  alleged  as  qualified  to  vote  without 
specification  of  time  or  place. 

(5.)  That  the  race  and  color  of  said  David  Bush,  on  account 
of  which  the  offence  is  alleged  to  have  been  committed,  are  not 
specified. 

(6.)  That  the  right  and  privilege  therein  alleged  to  be  secured 
to  the  said  David  Bush  by  section  2004  of  the  Revised  Statutes 
of  the  United  States  as  matters  of  law,  are  not  secured  by  said 
section. 

(7.)  That  section  5508  does  not  prohibit  or  punish  the  viola- 
tion of  the  specific  rights  declared  and  set  forth  in  section  2004,^ 
and  the  alleged  violation  of  rights  and  privilege  specifically  de- 
clared in  section  2004  is  not  in  law  contrary  to  the  provisions  o£ 
section  5508,  as  alleged. 

As  to  the  fifth  count — 
Same  as  to  the  fourth  count  except  third. 
(3.)  That  no  such  election  as  that  at  which  David  Bush  is 
alleged  as  duly  qualified  as  an  elector  to  vote,  can  be  holden. 

As  to  all  of  said  counts — 

(1.)  That  no  one  of  said  counts  alleges  with  sufficient  particu>- 
larity  the  election  at  which  David  Bush  was  lawfully  entitled  te 
vote. 

(2.)  That  the  conspiracy  charged  in  each  and  every  count  is 
alleged  in  terms  too  vague,  general,  insufficient,  and  uncertaia 
to  afford  the  accused  proper  notice  to  plead  and  prepare  their 
defence,  and  they  set  forth  no  specific  offence  under  the  law. 

(3.)  That  no  one  of  said  counts  contains  a  charge  of  criminal 
matter,  indictable  under  the  Constitution  and  laws  of  the  United' 
States. 

(4.)  Because  each  of  the  sections  under  which  this  prosecutioa 
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18  prosecuted,  in  so  far  as  it  creates  offences  and  imposes  penal- 
ties, is  without  warrant  from  the  Constitution,  and  is  an  infringe- 
ment of  the  sovereignty  of  the  States  and  the  people. 

(5.)  That  this  court  has  no  jurisdiction  to  take  cc^nizanoe  of 
the  offences  set  forth  in  any  of  said  counts. 

(6.)  That  no  criminal  intent  is  alleged  in  any  one  of  said  counts. 

After  argument  by  the  defendants'  counsel  and  the  counsel  for 
the  United  States,  the  court,  by  WAITE,  C.  J.,  pronounced  the 
following  opinion  as  to  the  demurrer : 

The  first  count  is  bad.  Section  5520  makes  it  an  offence  to 
conspire  to  prevent  by  force,  etc.,  any  citizen,  etc.,  from  giving 
his  support  or  advocacy,  in  a  legal  manner,  toward  or  in  favor 
of  the  election  of  any  legally  qualified  person  as  an  elector  for 
President  or  Vice-President. 

In  this  count  the  allegation  is  not  that  the  support  or  advo- 
cacy to  be  prevented  was  of  the  election  of  the  persons  named  as 
electors,  but  of  the  persons  themselves.  The  offence  consists 
only  in  the  conspiracy  to  prevent  the  support  and  advocacy  of 
the  election. 

The  demurrer  to  this  count  is,  therefore,  sustained. 

As  to  the  other  counts  the  demurrer  is  overruled,  without  prej- 
udice, however,  to  the  rights  of  the  defendants  to  renew  their 
objections  upon  a  motion  to  arrest,  if  they  shall  so  desire. 

The  defendants  thereupon  severally  pleaded  "not  guilty." 
The  counsel  for  defence  asked  that  they  be  furnished  by  the 
district  attorney  with  the  names  of  the  prosecutor  and  the  wit- 
nesses, but  the  Chief  Justice  stated  that  there  was  no  practice 
justifying  such  a  demand. 

It  was  then  moved  that  the  government  be  required  to  elect 
one  of  the  four  counts  of  the  indictment  upon  which  to  proceed. 
The  counts  charge  offences  under  different  statutes,  the  penalties 
being  different.  They  also  charge  offences  growing  out  of  dif- 
ferent transactions,  and  they  charge  offences  growing  out  of 
transactions  on  different  days,  the  offences  charged  in  the  first 
two  counts  being  alleged  to  have  been  committed  on  the  18th 
September,  and  those  in  the  last  two  on  the  16th  September. 
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Judge  Bond  announced  the  decision  of  the  court  that  there 
was  no  reason  to  compel  the  government  to  elect  at  that  stage  of 
the  proceedings. 

Counsel  for  the  defence  then  asked  the  privilege  of  entering  a 
challenge  to  the  array  of  the  petit  jury  {pro  forma),  on  the  same 
grounds  as  the  challenge  to  the  grand  jury.     Granted. 

Mr.  Youmans,  for  the  defence^  said  that  before  the  clerk  pro- 
ceeded to  impanel  the  jury  he  would  like  to  ask  for  information 
whether  the  peremptory  challenges  must  be  exhausted  before  any 
challenge  for  cause  was  made^  or  vice  versa,  or  whether  it  was  a 
matter  of  indifference. 

Judge  Bond  replied  that  counsel  might  do  either  one  or  the 
other,  but  as  there  were  only  three  peremptory  challenges,  it 
would  be  very  foolish  to  exhaust  them  before  challenging  for 
cause. 

After  some  further  discussion  it  was  decided  that  each  juror 
should  be  subject  first  to  the  challenge  of  the  government,  and 
afterwards  of  the  defence. 

The  impanelling  of  the  jury  was  proceeded  with,  until  one 
Haines  was  called. 

He  was  examined  on  his  voir  dire,  and  was  then  told  by  the 
counsel  for  the  government  to  stand  aside. 

The  defence  objected,  and  insisted  that  the  prosecution  must 
either  exercise  its  right  of  challenge  or  waive  it  entirely  and  at 
once. 

For  the  prosecution  it  was  contended  that  the  right  of  quali- 
fied challenge  in  the  courts  of  the  United  States  was  sustained 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  The 
United  States  v.  Marchant  &  Colson,  12  Wheat.,  480. 

The  rule  laid  down  in  that  case  was  subsequently  followed  in 
the  Circuit  Court  for  the  Eastern  District  of  Pennsylvania  in  the 
case  of  The  United  States  v.  Wilson  and  Poiier,  1  Bald.,  78. 

The  court  held  that  this  rule  was  in  force  when  the  govern- 
ment had  no  right  of  peremptory  challenge,  but  as  the  right  of 
challenging  jurors  peremptorily  has  been  given  the  prosecution, 
it  should  stand  on  the  same  footing  with  the  defence,  and  either 
exercise  the  right  of  challenge  at  once  or  not  at  all. 

When  Hutson  Lee  was  called,  and  while  under  examination 
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on  Ins  voir  dire,  he  was  asked  whether  he  had  not  voluotarily 
served  in  the  confederate  army.     He  replied  that  he  had. 

He  was  thereupon  challenged  for  cause,  in  accordance  with  the 
provisions  of  section  820  of  the  Revised  Statutes. 

The  counsel  for  the  defence  objected  to  the  challenge  on  the 
ground  that  the  disqualification  had  been  removed,  together  with 
other  disabilities.  And  on  the  further  ground  that  Congress  had 
no  right  to  append  a  penalty  to  a  statute  regulating  the  qualifi- 
cations of  jurors. 

The  court  decided  that  it  was  not  a  penalty,  but  a  right  of 
challenge  given  to  the  government  by  positive  act  of  Congress, 
which  the  court  had  no  choice  but  to  observe  until  it  was  re- 
pealed. 

The  jury  being  impanelled,  each  juror  was  required  to  take 
and  subscribe  the  special  oath  as  provided  by  section  822  of  the 
Revised  Statutes. 

The  examination  of  witnesses  continued  for  ten  days.  Only  a 
brief  narrative  of  the  events  testified  to  can  be  given. 

To  an  understanding  of  them,  a  description  of  the  place  where 
they  occurred  is  necessary. 

The  Port  Royal  Railroad  extends  from  Augusta  to  Port  Royal 
and  Beaufort.  It  crosses  the  Savannah  River  a  few  miles  below 
Augusta,  at  a  point  known  as  the  Sand  Bar  Ferry. 

A  few  miles  below  the  point  of  crossing  is  a  station  called 
Jackson's. 

Seven  or  eight  miles  further  down  is  another  station  called 
Ellenton.  Here  is  a  settlement  of  some  five  or  six  families,  con* 
taining  about  ten  white  male  adults. 

The  county  line  separating  Barnwell  County  from  Aiken 
County  is  between  two  and  three  miles  east  of  Ellenton. 

A  mile  to  the  north  of  Ellenton  is  a  stream  which  empties 
into  the  Savannah  River,  called  the  Upper  Three  Runs. 

It  is  crossed  at  a  point  known  as  the  Union  Bridges,  one  and 
a  half  miles  from  Ellenton,  and  at  Rouse's  Bridge,  four  or  five 
miles'  further  up  the  stream. 

Aiken  and  Augusta  are  each  about  twenty  miles  distant  from 
these  bridges,  the  former  being  nearly  due  north  from  them,  the 
latter  northwest  from  them. 
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Barnwell  Court  House  is  about  eighteen  miles  due  east  from 
Rouse's  Bridge. 

No  vills^es  are  between  Ellenton  or  Rouse's  Bridge  and  any 
of  these  points. 

The  government  did  not  attempt  to  prove  the  existence  of  the 
conspiracy  alleged  in  the  indictment^  except  by  circumstantial 
evidence. 

The  evidence  for  the  prosecution  was  therefore  directed  to 
proof  of  acts  done  and  declarations  made  by  the  alleged  conspir- 
ators before  and  at  the  doing  of  the  overt  acts.  • 

As  to  the  acts  proved  : 

On  Friday,  September  14th,  1876,  one  Peter  Williams,  a  young 
colored  man,  was  taken  from  the  house  of  another  colored  man 
where  he  had  been  staying,  by  several  white  men,  and  told  that 
he  had  to  go  to  a  trial  justice's  for  an  alleged  assault  on  one  Mrs. 
Harley  and  her  son,  a  boy  of  nine  or  ten  years  of  age. 

He  was  taken  to  the  road,  where  Mr.  Harley,  the  husband  of 
Mrs.  Harley,  and  others  were,  was  struck  three  times  by  him  in 
the  face,  then,  after  turning  away,  and  endeavoring  to  run  from 
his  captors,  he  wa^  pursue<l  and  shot  at,  and  severely  wounded. 
From  the  effects  of  these  wounds  he  died  several  days  after- 
wards. 

After  he  was  shot  he  was  put  on  a  wagon  by  Harley  and  his 
firiends,  and  taken  to  his  (Harley's)  house.  Here  Mrs.  Harley 
was  called  out  to  see  him.  She  said  he  was  not  the  man  who 
struck  her. 

While  lying  in  the  wagon,  one  of  the  white  men  put  a  pistol 
to  his  heel  and  shot  him,  the  ball  coming  out  at  the  calf  of  the 
leg. 

He  was  taken  a  short  distance  up  the  road,  thrown  into  a  fence 
corner,  and  a  white  man  stood  guard  over  him,  declaring  that  he 
should  not  be  moved  until  he  died. 

Later  that  afternoon  a  writ  was  issued  by  Trial  Justice  Griffin 
(colored)  for  the  arrest  of  this  Peter  Williams  and  one  Pope  for 
the  assault  on  Mrs.  Harley.  Angus  P.  Brown,  one  of  the  de- 
fendants, was  deputed  as  a  special  constable  to  serve  it. 

On  Saturday  the  whites,  to  the  number  of  nearly  two  hun- 
dred, gathered  near  Mrs.  Harley's  with  arms  and  mounted. 
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Harley  lived  seven  or  eight  mile8  northwest  from  Rouse's 
Bridge. 

The  whites,  under  command  of  Angus  Brown,  left  Harlev's 
Saturday  afternoon  to  go  in  the  direction  of  Rouse's  Bridge. 
They  passed  the  store  of  one  Chavis,  where  a  few  colored  men 
had  been  in  the  habit  of  meeting  on  Saturday  afternoon  to  talk 
over  matters  of  interest  to  them.  The  members  were  Repub- 
licans. 

As  the  whites  passed  the  store  they  made  threats  against  a 
prominent  colored  Republican  named  Holland,  who  had  been  a 
trial  justice  in  Aiken  County. 

Afterwards  a  large  body  of  armed  white  men  gathered  in  the 
neighborhood  of  Hamburg,  and  went  down  towards  Rouse's 
Bridge  to  join  Brown's  forces. 

Saturday  night  many  of  the  whites  staid  at  Matlock  Church, 
a  few  miles  northwest  from  Rouse's  Bridge. 

Sunday  afternoon  they  went  towards  the  bridge.  The  main 
body  numbered  between  two  and  three  hundred.  The  Hamburg 
company  had  joined  them  at  this  time. 

Colonel  A.  P.  Butler  had  met  Captain  Angus  Brown  on  Satur- 
day, and  on  Sunday  he  had  command  of  the  whites.  They 
halted  in  an  old  field,  a  short  distance  from  the  bridge,  and  re- 
mained there  some  time. 

While  they  were  there,  three  colored  men  were  shot.  One  of 
them,  Henry  Campbell,  was  trying  to  escaj^e  from  some  whites 
who  had  taken  him  prisoner,  and  who  had  taken  away  from  him 
hia  gun.     He  afterwards  died  from  his  wounds. 

The  two  others  were  without  arms  when  shot,  and  were  trying 
to  get  out  of  the  way  of  the  whites. 

The  movements  of  the  whites  had  alarmed  the  colored  men, 
and  a  small  party  of  them  were  near  Rouse's  Bridge  on  Sundaj. 
Some  of  them  had  arms. 

After  three  of  their  number  had  been  shot,  the  whites  sent  to 
them  to  have  a  "  compromise." 

Six  from  each  side  went  near  Weatherby's  store,  a  short  dis- 
tance west  of  the  bridge. 

The  whites  said  they  had  a  warrant  for  Frederick  Pope,  and 
exhibited  it. 
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The  colored  men  said  he  was  not  with  them^  and  that  if  they 
found  him  they  would  take  him  to  Aiken  and  deliver  him  up. 

Both  parties  then  agreed  to  go  home. 

That  afternoon,  on  the  south  side  of  the  Union  Bridges,  some 
of  the  colored  men  had  assembled  at  a  place  where  they  held 
their  religious  meetings.  They  were  greatly  alarmed  at  the 
action  of  the  whites,  and  most  of  them  concluded  to  sleep  in  the 
woods  that  night,  and  remain  together  as  much  as  possible. 

Just  at  dusk,  some  of  the  whites  who  had  been  at  Rouse's 
Bridge  came  across  Union  Bridges  on  their  way  home.  They 
passed  the  colored  people  without  molestation.  A  gun  was  fired 
after  a  man  named  Ashley  had  passed.  It  was  probably  dis- 
charged by  one  of  the  negroes.     No  one  was  injured  by  it. 

Soon  afterwards  a  body  of  whites  came  up  to  the  bridge  and 
fired  into  the  negroes,  killing  one  of  their  number,  Basil  Bryant; 
instantly. 

Some  of  the  negroes  then  returned  the  fire,  and  a  fusilade  was 
kept  up  a  few  minutes  from  both  sides.  No  serious  injuries  fol- 
lowed. 

The  whites  turned  back  and  the  negroes  remained  in  the 
swamp  near  the  bridge. 

Monday,  the  negroes  from  the  neighborhood  of  Rouse's  Bridge 
came  to  Union  Bridges.  They  consulted  together  as  to  their 
course.  They  then  went  to  Ellen  ton  to  the  number  of  seventy- 
five  or  one  hundred.  Many  had  arms.  They  remained  there  an 
hour  or  so.  Here  they  were  met  by  one  Simon  Coker,  a  colored 
man,  who  was  a  member  of  the  legislature  from  Barnwell  County. 
He  lived  at  Robbins's,  a  station  on  the  Port  Royal  Railroad^ 
seven  miles  southeast  from  Ellenton. 

Coker  advised  them  to  go  home,  as  he  didn't  think  the  white 
people  would  trouble  them.  They  took  his  advice  and  left  in 
the  direction  of  their  homes. 

Sunday  night  most  of  the  whites  remained  at  Myers's,  eight 
or  ten  miles  from  Rouse's  Bridge,  on  the  Augusta  road.  Sunday 
aflernoon  a  messenger  was  sent  to  Aiken,  and  Captain  G.  W. 
Croft;  took  command  of  a  party  of  white  men,  who  left  there  late 
Sunday  night  for  Ellenton. 

But  the  colored  people  had  sent  messengers  to  Aiken,  who  had 


472  United  States  v.  Butler  et  al. 

The  evidence. 

reported  on  Sunday  afternoon  to  the  sheriff  of  that  county  that 
the  whites  were  shooting  some  of  their  men^  and  asking  him  to 
go  down  and  protect  them  from  further  violence. 

He  did  not  conchide  to  go  until  Monday  morning.  When  be 
did  leave  he  took  along  his  son  and  three  other  white  men  as  a 
posse.     He  reached  Myers's  that  afternoon  and  remained  there. 

Croft's  company  joined  the  whites  about  Cowden  plantation, 
near  Jackson's  Station.  The  entire  body,  under  Colonel  Buder, 
went  towards  the  railroad. 

A  freight  train  had  run  off  the  track  that  morning  one  and  a 
half  miles  below  Jackson,  and  the  engine  and  some  cars  had  fallen 
over  on  the  side  of  the  track.  As  the  whites  advanced  their 
skirmishers  were  thrown  out,  and  by  some  of  the  number  a  negro 
named  Finissee,  seen  near  the  track,  was  shot  to  death.  He  was 
unarmed  at  the  time;  after  he  was  shot  his  right  ear  was  cut  off. 

The  whites  then  proceeded  towards  Ellenton,  crossing  the  runs 
at  Union  Bridges. 

On  their  way,  a  portion  of  the  column  went  to  the  house  of  a 
colored  woman  named  Joanna  Bailey.  Two  of  the  defeudantB, 
Paul  and  John  Bowers,  w*ent  into  the  house  and  found  there  one 
Wilkins  Hamilton,  a  nephew  of  Joanna.  He  had  been  shot  in 
the  leg  the  night  before  at  Union  Bridges. 

He  was  unarmed  when  these  two  entered  the  house,  and  offered 
them  no  resistance. 

Five  pistol-balls  were  shot  into  him  by  these  two  men,  in  the 
presence  of  his  aunt,  killing  him  instantly. 

They  rejoined  the  column,  and  proceeded  with  it  to  Ellenton. 
Near  the  station  they  killed  another  colored  man,  John  Kelsey, 
who  was  trying  to  escape  from  them. 

Afterwards  the  column  turned  and  went  by  the  house  of  some 
colored  people  named  Kelsey.  Six  young  colored  men  had  eaten 
dinner  there.  As  they  heard  the  advancing  column  of  mounted 
men  they  ran  from  the  house. 

David  Bush  and  Sam  Brown,  a  deaf  and  dumb  boy,  were 
killed  by  the  whites  in  the  field  near  the  house. 

Warren  Kelsey  was  killed  in  his  yard,  in  the  presence  of  his 
wife  and  family,  while  begging  for  his  life  and  promising  to  vote 
the  Democratic  ticket. 
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The  whites^  after  going  about  a  mile  beyond  this  place,  re- 
turned to  Ellenton. 

The  main  body  of  them  encamped  there  that  night. 

The  following  morning  the  whites  moved  towards  Rouse's 
Bridge,  by  the  road  on  the  east  side  of  the  runs. 

The  negroes  who  were  in  the  swamp  above  the  bridge  heard 
a  great  shouting  from  the  women  about  nine  o'clock  in  the  morn- 
ing, that  "the  Yankees  had  come."  They  therefore  came  out  of 
the  swamp,  and  found  that  a  detachment  of  United  States  tnmps, 
under  the  command  of  Captain  Lloyd  and  Lieutenant  Hinton, 
had  marched  from  Aiken  pursuant  to  orders  from  General  Ruger, 
to  see  what  was  going  on.  They  halted  not  far  from  Roase's 
Bridge,  on  the  west  side  of  the  runs. 

The  n^roes  were  delighted  at  the  arrival  of  the  United  States 
soldiers.  Some  of  them  were  on  their  knees  praying,  and  say- 
ing "Thank  God!  the  Yankees  have  come." 

As  some  of  the  negroes  came  up  there  was  firing  heard  towards 
the  swamp,  and  the  officers  were  told  that  the  whites  had  shot 
GDC  of  the  colored  men. 

Presently  there  was  a  cry,  "  Here  they  come." 

Captain  Lloyd  and  Lieutenant  Hinton  looked  down  the  road 
and  saw  an  armed  body  of  white  men  approaching. 

They  walked  down  the  road  to  meet  it. 

They  stopped  and  spoke  to  one  man  at  the  head  of  the  column. 
While  they  were  talking  with  him  Colonel  Butler  came  up  and 
asked  what  they  proposed  ? 

They  replied  they  had  nothing  to  propose. 

Afterwards  Captain  Croft  and  another  man  were  sent  to  them 
by  Colonel  Butler,  and  they  were  asked  what  their  orders  were. 
They  said  simply  to  preserve  the  peace. 

Croft  asked  if  they  would  disperse  the  negroes  should  the 
whites  leave  for  home. 

They  replied  they  would  advise  them  to  go  home,  and  had  no 
doubt  they  would  do  so. 

In  about  half  an  hour  the  whites  rode  off  in  the  direction  of 
Myers's  and  Augusta. 

The  officers  estimated  the  number  of  white  men  at  between 
300  and  400,  all  well  armed  and  mounted. 
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The  negroes  in  the  swamp  were  estimated  at  from  75  to  100, 
and  their  arms  were  very  poor ;  many  had  no  arms  at  all. 

About  the  time  of  the  conference  between  the  army  officers 
and  Colonel  Butler  at  Rouse's  Bridge,  a  party  of  white  men  who 
had  remained  at  Ellenton,  and  who  were  apparently  under  the 
orders  of  O.  N.  Butler,  of  Augusta,  went  to  Robbins's  Station  on 
the  Port  -Royal  road.  A  construction  train  and  a  passenger 
train  went  down  there,  and  the  party  under  Butler  found  Simon 
Coker,  who  has  been  before  alluded  to  as  the  man  who  had  been 
at  Ellenton  the  day  before,  and  who  had  advised  the  negroes  to 
disperse. 

He  was  going  to  the  railroad  station  for  the  purpose  of  going 
down  the  road  to  Tennessee.  He  had  his  satchel  in  his  hand, 
and  was  unarmed  when  taken  prisoner  by  Butler's  men.  Both 
trains  backed  up  to  Ellenton,  and  Coker  was  taken  out  of  the 
car. 

He  was  surrounded  by  many  of  the  white  men,  and  did  not 
seem  to  realize  that  his  life  was  in  danger. 

About  twelve  o'clock,  he  was  taken  to  an  old  field  some  200 
or  250  yards  distant.  The  whites  surrounded  him,  and  a  volley 
of  bullets  was  shot  into  him,  killing  him  instantly.  He  was  left 
to  lie  where  he  had  fallen,  but  after  his  death  his  pockets  were 
examined  by  those  who  had  participated  in  killing  him. 

O.  N.  Butler,  with  several  of  the  men  who  were  at  Ellenton 
when  Coker  was  killed,  had  come  down  from  Augusta  on  Mon- 
day morning  in  the  train,  and  had  got  off  at  Jackson  Station 
with  his  men.     They  were  all  well  armed. 

They  met  the  whites  under  command  of  A.  P.  Butler  near  the 
wrecked  train  on  Monday  forenoon,  and  went  with  them  to  El- 
lenton and  co-operated  with  them  on  Monday  forenoon. 

On  Tuesday  afternoon,  after  Coker  had  been  killed,  a  body  of 
seventy  or  eighty  white  men,  among  whom  were  some  of  the  men 
who  had  been  with  Colonel  Butler  at  Rouse's  Bridge  on  that 
morning  when  he  said  the  whites  would  disperse  and  go  peace- 
ably to  their  homes,  came  to  a  field  by  the  roadside  about  three 
miles  below  Ellenton,  in  which  were  William  Groodwin  and  bis 
son  Charles,  and  Robert  Turner  and  his  son  George,  all  colored, 
picking  cotton. 
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Robert  Turner  thus  described  what  followed  : 

"  They  flung  open  the  big  gate,  and  they  all  poured  in  like  a 
storm,  and  went  down  to  William  Goodwin  and  took  him  and  car- 
ried him  outside  of  the  fence,  and  enlisted  bim  with  the  horse  com- 
pany ;  and  my  son  had  gone  outside  in  the  wood  whilst  they  were 
tangling  about,  and  he  came  back  in  the  house  and  got  in  the  house 

and  sat  down They  hunted  all  about  in  the  cribs  and  the 

fodder-loft  and  everywhere  else.     They  spied  him,  I  suppose,  when 
he  went  off  out  of  the  field.     They  couldn't  find  him. 

'*  After  awhile  two  of  them  went  into  the  house They  took 

him  out  of  the  house.     His  wife  beckoned  to  me I  went  to 

them  and  begged  them  not  to  kill  my  son ;  he  was  sick,  and  I  knew 
be  never  would  go  out  in  any  riot.  I  asked  them, '  Please  not  to 
kill  him ;  he  is  a  poor  sickly  creature,  and  he  never  got  in  any  dis- 
turbance.' ....  Then  they  carried  him  off  in  the  woods,  him  and 
William,  to  a  thicket  by  the  side  of  the  branch,  and  killed  him.- 
....  I  took  my  little  wagon,  and  went  and  found  him  dead,  and 
hauled  him  and  fixed  him  and  buried  him." 

William  Goodwin's  body  was  found  the  next  day,  with  nine 
bullet-holes  through  it,  in  the  swamp  about  one  hundred  yards 
from  where  George  Turner  had  been  killed. 

On  the  following  Thursday  a  body  of  armed  white  men,  some 
of  whom  were  proved  to  have  been  at  Rouse's  Bridge  on  Tues- 
day when  the  whites  promised  to  go  home  peaceably,  went  to  the 
house  of  Dick  Thompson  (colored),  a  few  miles  from  Rouse's 
Bridge,  in  Barnwell  County.  Here  they  found  Thompson  and 
one  Edward  W.  Bush.  Both  were  in  the  house  unarmed,  sitting 
on  a  bed. 

They  were  taken  out  of  the  house  and  carried  down  a  lane. 
Thompson  was  allowed  to  go  back.  Bush  was.  taken  down  to 
the  foot  of  the  lane,  and  in  about  half  an  hour  three  of  the  white 
men  fired  each  two  shots  into  him,  killing  him  instantly.  His 
wife  was  at  the  house  with  three  young  children  when  he  was 
taken  out,  and  the  children  called  to  the  men  "  Don't  kill  papa." 

To  prove  the  motive  for  the  killing  of  these  thirteen  men 
whose  deaths  have  been  referred  to,  the  prosecution  introduced 
declarations  of  the  alleged  conspirators. 

The  defendant,  Atkinson,  told  Moore,  one  of  the  witnesses, 
before  the  occurrences,  that  the  leading  rascals  of  the  Repub- 
lican party  were  going  to  be  killed  before  the  election.     That 
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the  Democrats  would  wade  to  their  saddle-skirts  in  blood  to 
carry  the  election.  He  advised  Moore  to  join  a  DemoCTatic 
clab  or  he  would  not  live  until  the  election. 

The  defendant,  George  W.  Bush,  told  David  Bush,  in  the 
presence  of  his  wife,  about  two  weeks  before  the  riot,  that  he 
ox)uld  not  remain  on  his  place  unless  he  voted  the  Democratic 
ticket  or  refused  to  vote  at  all. 

On  the  morning  of  the  day  on  whi<^h  David  Bush  was  killed, 
George  W.  Bush  came  to  David's  house.  He  was  al)sent,  but 
his  wife  was  at  home.  About  thirty  armed  and  mounted  white 
men  were  with  him.  He  took  out  a  list  which  he  called  a  "dead 
list,"  and  read  from  it  the  names  of  several  prominent  colored 
B^publicans  in  that  vicinity  who  were  to  be  killed.  On  this  list 
was  the  name  of  her  husband. 

That  evening,  after  her  husband  was  killed,  George  W.  Bosh, 
with  some  of  the  men  who  were  at  her  house  in  the  morning, 
rode  up.  Bush  with  three  or  four  others  came  to  the  house  and 
told  her  her  husband  was  killed,  and  his  body  was  under  a  per- 
simmon tree  in  the  Kelsey  field. 

On  Monday,  one  Darius  Weathersby  (colored)  was  taken  a 
prisoner  by  the  whites.  He  was  asked  if  he  ever  voted  and  if 
he  would  vote  the  Democratic  ticket  if  turned  loose.  Some  of 
the  men  said  they  were  going  to  kill  the  leading  men. 

John  Scott  was  taken  a  prisoner  the  same  day,  and  remained 
under  guard  that  night.     The  white  men  told  him  that  night 

they  were  going  to  kill  every  d d  negro  in  the  country.    It 

was  the  leading  men  they  wanted.  They  said  they  were  going 
to  breakfast  on  Simon  Coker. 

One  of  the  white  men  got  Scott  oflFat  daylight,  and  told  him 
the  men  would  kill  him.  He  hid  him  in  a  store  at  Ellenton 
and  saved  his  life. 

One  Anselen  Kelly  heard  a  conversation  between  two  of  the 
whites  engaged  in  the  riots  some  time  before  they  took  place. 
One  of  them  in  discussing  the  political  campaign  said  that  the 
plan  was  to  kill  eight  or  ten  leading  Republican  n^roes,  and 
they  could  manage  the  balance. 

Berry  Riley  was  told  that  if  he  voted  the  Republican  ticket 
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he  would  die,  that  the  Democrats  intended  to  carry  the  election 
if  they  had  to  wade  to  their  saddle-skirts  in  blood. 

Willis  Leddick  heard  the  men  of  the  company  that  went  from 
Hamburg  to  join  Captain  Brower,  on  Saturday,  September  16th, 
say  they  were  going  down  to  get  Mink  Holland,  and  stick  his 
head  up  in  Edgefield ;  that  they  were  after  the  leading  men ; 
that  this  was  a  white  man's  government  and  they  were  going  to 
have  it. 

Columbus  Roundtree  was  told  that  the  whites  intended  to 
adopt  the  Mississippi  plan — kill  a  few  of  the  niggers  and  scare 
the  balance. 

The  defendant,  George  W.  Bush,  said  that  the  riot  was  not 
started  altogether  in  behalf  of  Mrs.  Harley,  but  to  win  the  elec- 
tion. 

Two  colored  men  who  had  been  sent  to  Aiken  on  Sunday  for 
the  sheriff,  were  captured  by  the  white  men  going  from  Aiken  to 
Clleuton,  when  about  one  and  a  half  miles  from  Aiken.  They 
were  compelled  to  go  back  home  as  prisoners. 

About  four  miles  from  Aiken  they  were  compelled  by  some 
of  these  men  to  get  down  on  their  knees,  and  made  to  swear  that 
they  would  vote  the  Democratic  ticket. 

Colonel  A.  P.  Butler  asked  Bryant  Council,  who  was  taken 
prisoner  by  the  whites  on  Monday,  what  his  politics  were.  He 
replied  that  he  had  not  determined.  Butler  told  him  to  fall  in 
line.    Some  of  Butler's  men  struck  him  over  the  head  with  a  gun. 

Albert  Carroll  was  told  that  the  whites  were  going  to  carry 
the  election  on  the  Mississippi  plan,  the  shotgun  policy. 

H.  J.  Miller  (white)  told  Carroll  a  week  after  the  Hamburg 
riot  that  the  Democrats  intended  to  carry  the  election  if  they 
had  to  kill  every  negro  in  the  whole  country. 

(Miller  was  on  the  stand  as  a  witness  for  the  defence,  and  did 
not  deny  this  fact.) 

O.  N.  Butler  was  consulted  by  the  whites  as  to  what  should 
be  done  with  Coker.  He  said,  ''  Kill  him ;  all  we  want  to  do 
is  to  kill  the  leaders  and  then  we  can  rule  the  others." 

In  reply  to  the  testimony  adduced  for  the  prosecution  the  de- 
fence introduced  evidence  tending  to  show  that  the  gathering  of 
whites  on  Saturday  and  Sunday  was  for*  the  purpose  of  assisting 


478  United  States  v.  Butler  et  al. 

The  evidence. 

Captain  Brower  in  executing  the  warrant  for  the  arrest  of  Fred- 
erick Pope. 

That  the  conduct  of  the  whites  subsequently  was  justified  by 
the  action  of  the  negroes^  and  that  they  were  simply  engf^  in 
quelling  a  riot. 

That  most  of  the  n^roes  who  were  shot  or  killed  on  Sunday 
and  Monday  were  the  aggressors,  and  were  shot  in  self-defenoe. 

It  was  shown  that  Mrs.  Harley  and  her  son  had  been  as- 
saulted on  Friday  by  two  unknown  negroes.  Suspicion  rested  on 
Peter  Williams  and  Frederick  Pope. 

Williams  was  captured,  was  struck  in  the  face  by  Mr.  Harley, 
then  attempted  to  run  and  escape,  but  was  pursued,  shot,  and 
afterwards  carried  into  Harley's  house.  Mrs.  Harley  at  first 
said  he  was  the  wrong  man,  but  after  seeing  his  face  she  said  be 
was  one  of  the  men  who  \vas  at  the  house,  but  not  the  one  who 
struck  her. 

That  afternoon  Trial  Justice  Griffin  issued  a  warrant  for  the 
arrest  of  Williams  and  Pope,  and  appointed  A.  P.  Brower  spe- 
cial constable  to  serve  it.  No  return  was  ever  made  upon  the 
warrant. 

Saturday  afternoon  the  whites  gathered  at  Harley's,  and 
started  towards  Rouse's  Bridge  to  arrest  Pope.  Many  of  them 
slept  at  Matlock  Church  that  night.  Sunday  morning  they 
went  on  towards  the  bridge.  That  morning,  Dunbar  Lamar 
came  for  Trial  Justice  Griffin  saying  that  Colonel  A.  P.  Butler 
had  sent  for  him.  He  went  to  within  a  short  distance  of  the 
bridge,  and  found  Butler  there  with  about  eight  hundred  white 
men.  Butler  requested  him  to  go  down  and  talk  to  the  colored 
people ;  that  he  wanted  to  make  one  more  effort  to  quell  the 
riot. 

In  r^ard  to  the  shooting  of  Henry  Campbell  on  Saoday 
morning,  one  Tavell  swore  that  he  saw  a  colored  man  in  the 
field  raise  a  gun  and  shoot,  and  that  his  mule  was  struck  with 
shot.  That  he  then  fired,  and  shot  the  man  apparently  in  the 
arm. 

Two  witnesses,  Bansom  and  Page,  testified  that  before  Camp- 
bell was  shot,  they  were  surrounded  by  several  negroes,  and  that 
threats  were  made  to  kill  them.     Page  said  he  told  the  negroes 
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that  they  had  a  warrant  for  Pope,  and  that  he  saw  him  among 
them,  but  thej  said  they  intended  to  protect  him. 

At  the  conference  held  between  the  whites  and  negroes  one  of 
the  negroes  asked  if  the  agreement  for  peace  had  anything  to  do 
with  their  voting.     The  whites  replied  that  it  had  not. 

Sunday  afternoon  the  whites  started  to  go  towards  their  homes. 
Many  of  tiiem  remained  all  night  at  Myers's. 

That  afternoon,  one  Solomon  testified  that  about  sixty  n^roes 
were  drilling  in  front  of  his  store,  which  was  a  short  distance  to 
the  north  of  Union  Bridges. 

Solomon  made  a  list  of  their  names  in  Hebrew,  which  his 
clerk,  H.  J.  Miller,  afterwards  wrote  out  from  his  dictation. 

Towards  dusk  some  of  the  white  people  passed  Solomon's 
store  to  go  across  the  bridges  towards  their  homes  in  the  direction 
of  Ellenton. 

After  four  or  five  had  passed,  one  Elmore  Ashley  passed  on 
horseback.  He  testified  that  when  about  seventy-five  yards  from 
the  bridge  he  was  halted  by  some  colored  men  there.  One  took 
his  gun  from  him,  but  it  was  restored  by  another  of  the  party. 
Some  called  out ''  Kill  him !"  He  put  spurs  to  his  horse,  and 
was  fired  at.  Just  as  the  gun  was  discharged  his  horse  stumbled. 
He  was  not  hurt. 

Several  white  men  then  rode  down  towards  the  bridge  and 
fired  at  the  negroes.     The  fire  was  returned. 

At  the  first  fire  from  the  whites  Basil  Bryant  was  instantly 
killed.     A  few  of  the  white  men  were  wounded  with  small  shot. 

The  whites  retreated.  Some  went  back  to  Myers's  and  re- 
ported that  the  negroes  had  ambushed  and  killed  some  of  their 
number. 

Captain  William  D.  Bush  went4x)  Augusta  and  reported  all 
along  the  road  that  the  negroes  were  rising  and  killing  white 
men. 

Small  bands  of  armed  negroes  were  reported  at  various  points 
about  Ellenton  on  Sunday. 

Sunday  night,  about  eight  or  nine  o'clock,  one  John  Williams 
(white)  was  killed  near  Cowden,  a  plantation  between  Jackson's 
Station  and  Ellenton. 

He  was  with  a  man  named  Stallings  when  he  was  killed. 


480  United  States  v.  Butler  et  al. 

The  evidence. 

Stallings  testified  that  he  was  shot  by  negroes  who  were  in  the 
woods. 

Sunc'ay  night  the  telegraph  wire  was  cut  at  the  bridge  jast 
above  EUenton. 

Monday  the  whites,  in  command  of  A.  P.  Butler,  went  to  the 
wreck  of  the  train  on  the  Port  Royal  Railroad. 

As  they  neared  the  road,  there  was  a  line  of  skirmishers  de- 
ployed. A  gun  of  some  sort  was  fired  by  unknown  parties,  some 
of  the  shot  from  which  struck  one  car  of  the  freight  train,  while 
others  struck  the  rails. 

Soon  afterwards  a  colored  man  was  seen  crossing  the  track, 
and  was  shot  and  killed  by  the  whites.  (This  man  was  Kit 
Finissee.) 

Colonel  Butler  sent  orders  to  the  skirmishers  after  this  man 
was  shot  to  be  careful  not  to  shoot  their  own  men. 

O.  N.  Butler  and  some  men  from  Augusta  were  met  at  this 
place.  They  joined  the  column  and  remained  with  it  the  rest  of 
the  day. 

From  Cowden  the  whites  went  to  Ellenton.  On  the  way  sev- 
eral prisoners  were  taken. 

On  arriving  at  Ellenton,  a  negro  fired  into  the  whites  from 
behind  a  wood-pile.  He  was  killed.  (This  was  John  Kelsey.) 
No  body  of  n^roes  at  Ellenton  then. 

There  was  a  great  deal  of  shooting  by  the  whites  at  Ellenton 
in  all  directions. 

From  Ellenton  the  whites  went  towards  the  Kelsey  House 
and  the  plantation  of  Major  Crossland,  half  a  mile  or  more  be- 
yond there.  As  the  head  of  the  column  neared  the  Kelsey  House 
six  or  seven  men  ran  out  and  fired. 

The  column  was  well  closed  up.  No  white  man  was  shot 
The  whites  then  fired  and  killed  three  of  the  men.  The  others 
escaped. 

After  going  up  as  far  as  Major  Crossland's,  the  column  re- 
turned to  Ellenton  by  another  road.  A  company  of  white  men 
from  Edgefield  joined  Butler  at  this  time. 

A.  C.  Jordan,  a  son  of  the  sheriff  of  Aiken  County,  met  But- 
ler at  Crossland's. 
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He  had  left  Aiken  in  company  with  the  sheriff  about  ten 
o'cliKjk  that  morning. 

When  within  a  few  miles  of  Rouse's  Bridge,  the  sheriff  turned 
to  go  in  that  direction,  as  it  was  there  that  the  negroes  were  who 
had  sent  for  him. 

His  son  told  him  it  would  not  be  safe  to  go  that  way.  They 
therefore  went  to  Myers's,  which  they  reached  about  three 
o'clock. 

The  sheriff  remained  there,  and  told  his  son  to  go  to  Rouse's 
Bridge  and  to  tell  Colonel  Butler,  or  whoever  was  in  command, 
that  he  thought  the  whites  were  in  the  right  this  time,  and  that 
if  he  wanted  any  assistance  in  quelling  the  riot  to  let  him  know, 
and  he  thought  he  could  get  them. 

Butler  said  he  thought  he  had  sufficient  men  to  quell  them. 
He  said  he  had  been  asked  to  go  to  Ellenton,  as  the  negroes 
were  massed  there. 

The  whites  remained  at  Ellenton  that  night,  and  put  out  pick- 
ets. A  detachment  under  Captain  Brown  went  across  Union 
Bridge  and  staid  there  all  night. 

Monday  evening  a  party  of  white  men  from  Barnwell  were 
fired  into  about  a  mile  from  Robbins's  Station,  on  the  road  to 
^Ellenton.  They  were  going  to  Ellenton.  It  was  dark,  and  it 
could  not  be  told  who  did  the  shooting.  One  Robert  Williams 
was  killed.  Two  others  were  wounded.  Whites  returned  the 
fire.     The  whites  fell  back  to  Steel  Creek  Bridge. 

On  Tuesday  the  main  body  of  whites  left  Ellenton  about  seven 
o'clock  to  go  to  Rouse's  Bridge,  where  the  negroes  were  reported 
to  be  massed. 

The  son  of  the  sheriff,  when  nearing  the  bridge,  was  in  com- 
mand of  the  skirmishers  on  the  left  of  the  road.  The  skirmish- 
ers were  dismounted.     In  their  front  were  mounted  "  scouts." 

Some  of  the  scouts  testified  that  two  negroes  fired  into  them 
as  they  neared  the  bridge.     Several  of  them  returned  the  fire. 

By  this  time  there  was  a  great  shouting  across  the  bridge. 

When  they  reached  the  bridge  the  planks  were  off.  The 
stream  was  forded,  and  the  skirmish  line  advanced  on  the  other 
side. 

It  was  then  that  the  whites  met  the  army  officers.     After  the 
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whites  had  agreed  to  disperse  and  go  home,  a  request  uras  made 
for  volunteers  to  go  to  Ellenton,  but  Colonel  Butler  did  not  wish 
the  men  to  go. 

Dr.  William  S.  Cannon  testified  that  he  was  at  EHeDton  on 
Tuesday.  Saw  Coker  there,  and  spoke  to  hira.  Didn't  know 
the  white  men  who  had  him  in  charge.  They  were  mostlv 
strangers.  He  remained  at  the  station  until  about  one  o'clock, 
reading  papers.  When  he  left  the  depot  he  beard  he  had  been 
shot  half  an  hour  before. 

His  killing  didn't  create  much  excitement.  Nobody  seemed 
to  know  or  care  anything  about  it.  He  went  home  anJ  ate  din- 
ner. After  dinner  rode  back  and  looked  at  his  body.  He  esti- 
mated the  number  of  white  men  who  were  at  Ellenton  on  Mon- 
day afternoon  at  from  three  hundred  to  five  hundred.  Their 
column  was  about  half  a  mile  long. 

Testimony  was  given  tending  to  show  that  on  Monday  morn- 
ing, at  Union  Bridges,  some  of  the  negroes  were  noisy  and  were 
calling  for  "  whit€  blood." 

They  had  a  dnim  Monday  morning,  and  it  was  beaten  when 
they  went  to  Ellenton. 

No  one  was  injured  by  the  negroes  at  Ellenton  or  elsewhere 
on  Monday,  and  no  property  was  destroyed  by  them,  so  fiur  as 
appeared  by  the  evidence. 

A  gin-house  was  burned  on  Sunday  night  some  miles  below 
Ellenton.     It  was  not  shown  by  what  means  it  was  set  on  fire. 

It  was  also  proved  by  the  witnesses  for  the  defence  that  sev- 
eral white  families  were  at  Myers's  on  Monday  and  Tuesday  for 
protection. 

On  Wednesday  night,  September  20th,  James  Patterson,  the 
sheriff  of  Barnwell  County,  was  wounded  in  the  face  and  breast 
by  shots  fired  at  him  when  near  Ashley's^  five  or  six  miles  fiom 
Rouse's  Bridge,  in  Barnwell  County. 

He  was  riding  in  a  buggy  at  the  time  with  a  friend.  He  coold 
not  tell  who  shot  him.  He  remained  that  night  at  Ashley's,  and 
went  home  the  next  day. 

Trial  Justice  Griffin,  a  witness  for  the  defence,  testified  thtt 
on  Tuesday  or  Wednesday — he  thought  it  was  Tuesday — ^he  held 
an  inquest  as  to  John  Williams,  the  white  man  who  was  killed 
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Sunday  night.  The  jury  did  not  view  the  body.  Testimony 
was  taken  and  the  jury  returned  a  verdict  that  deceased  came  to 
his  death  from  gunshot  wounds  inflicted  by  parties  unknown. 
On  cross-examination,  he  said  that  Mr.  Paul  Hammond  advised^ 
him  not  to  go  home  that  evening  after  the  inquest.  He  said  he 
had  promised  his  wife  that  he  would  do  so  if  he  were  alive.  A 
pass  was  therefore  given  him^  which  was  produced.  It  was  as* 
follows : 

Silver  Bluff,  S.  C,  September  18th,  1876t 

Pass  the  bearer,  Charles  Griffin,  on  special  business. 

A.  P.  Butler, 
Paul  Hammond. 

The  date  is  wrong.     It  should  have  been  September  19th. 

Griffin  left  about  half-past  three  o'clock  for  home.  He  lived' 
towards  Augusta,  in  Beech  Island,  some  ten  or  fifteen  miles  from* 
Silver  Bluff. 

On  his  way  home  he  was  taken  prisoner  by  a  party  of  about 
thirty  men,  who  were  going  towards  Augusta.  They  cursed' 
him,  called  him  a  d  d  radical,  and  said  they  were  going  to* 
kill  him  because  he  was  a  Srcpublican.  He  pleaded  for  his  life,. 
and  showed  the  pass  which  he  had.  They  halted  and  consulted 
together,  and  finally  released  him.  Before  doing  so,  however^ 
he  promised  not  to  vote  the  Republican  ticket. 

Afterwards,  he  came  up  to  the  main  party.     He  promised 
them  that  if  they  would  spare  his  life,  he  would  not  give  any  o€ 
the  names  that  were  there. 

The  witness  was  asked  the  names  of  any  of  the*  party*  He- 
replied  that  he  could  not  give  it,  unless  it  were  forced  out  of  him^ 
He  was  then  asked  if  he  felt  that  it  would  be  unsafe  to  reveal 
the  names  now,  and  he  said  he  believed  the  same  party  would,- 
perhaps,  hurt  him  if  they  could  get  him.  Some  of  the  same- 
party  he  had  seen  on  Sunday,  at  Rouse's  Bridge. 

In  reply  to  the  evidence  for  the  defence,  the  prosecution  in* 
troduced  evidence  to  show  that  the  colored  men  who  were  at 
Kelsey's  did  not  fire  guns  at  all. 

Also  that  the  firing  on  Tuesday  morning,  at  Rouse's  Bridge^ 
was  commenced  by  the  whites.     Matt  Scott  (colored)  was  shot^ 


484  United  States  v.  Bctler  et  al. 

Charge  of  the  Chief  Justice. 

and  still  carries  the  bullet  under  the  skin.  He  was  unarmed. 
He  said  the  bullets  whistled  around  him  "  like  bees  around  a 
gum.*' 

His  brother  Isaac  said  he  and  Matt  were  going  down  the  hill 
to  cross  the  bridge,  to  get  with  the  rest  of  the  negroes.  That  he 
didn't  know  there  were  any  white  people  near.  They  were  shot 
at,  and  he  was  shot  in  the  right  thigh.  He  turned  and  ran  ap 
the  hill.  He  ran  twenty  or  thirty  yards,  then  turned  and  fired 
his  gun — an  old  shotgun.  Then  he  ran  across  the  hill,  the 
white  men  after  him.  He  fell  into  a  deep  gully,  and  thought 
that  he  thus  saved  his  life. 

The  testimony  having  closed,  and  arguments  having  been 
made  for  the  prosecution  and  defence,  the  Chief  Justice  charged 
the  jury  &s  follows  : 

The  defendants,  George  W.  Croft,  Angus  P.  Brown,  Abner 
W.  Atkinson,  George  W.  Bush,  George  B.  Bush,  Paul  F. 
Bowers,  Augustus  McDaniels,  William  L.  Bush,  John  Bowers, 
Whitmore  W.  Stallings,  and  John  M.  Bush,  are  on  trial  before 
you  upon  the  second,  third,  fourth,  and  fifth  counts  of  the  in- 
dictment alone,  as  the  first  count  has  been  adjudged  to  be  in- 
sufficient in  law. 

The  second  and  third  counts  are  predicated  upon  section  5520 
of  the  Revised  Statutes  of  the  United  States,  which,  so  far  as  it 
18  applicable  to  this  case,  provides  that  if  two  or  more  persons 
conspire  to  prevent  by  force,  intimidation,  or  threat  any  citizen 
who  is  lawfully  entitled  to  vote,  from  giving  his  support  or  ad- 
vocacy, in  a  legal  manner,  toward  or  in  favor  of  the  election  of 
any  lawfully  qualified  person  as  a  member  of  the  Congress  of 
the  United  States,  or  to  injure  any  citizen  in  person  or  property, 
on  account  of  such  support  or  advocacy,  each  of  such  persons 
shall  be  punished  by  fine  or  imprisonment,  or  both, 

The  second  count  charges,  in  substance,  that  the  defendants, 
together  with  divers  other  persons,  did  unlawfully  conspire  to- 
gether to  prevent  by  force,  intimidation,  and  threat,  David  Bush, 
a  citizen  of  the  United  States,  and  of  the  State  of  South  Caro- 
lina, and  lawfully  entitled  to  vote  at  any  election  by  the  people 
of  Aiken  County,  from  giving  his  support  and  advocacy,  in  a 
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l^al  manner,  toward  and  in  favor  of  the  election  of  Robert 
Smalls,  a  lawfully  qualified  person,  as  a  member  of  the  Forty- 
fifth  Congress  of  the  United  States. 

To  convict  under  this  count  it  is  necessary  for  you  to  find  from 
the  evidence : 

1st.  That  David  Bush  was  a  citizen  of  the  United  States, 
that  is  to  say,  that  he  was  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof. 

2d.  That  he  was  lawfully  entitled  to  vote  at  any  election  to  be 
held  in  Aiken  County  for  a  member  of  the  Congress  of  the 
United  States,  that  is  to  say,  that  he  was  of  the  age  of  twenty- 
one  years,  or  upwards,  and  had  resided  in  the  State  of  South 
Carolina  one  year,  and  in  the  county  of  Aiken  sixty  days,  and 
that  he  labored  under  none  of  the  disabilities  named  in  the  Con- 
stitution  of  the  State. 

3d.  That  Robert  Small  was  a  lawfully  qualified  person  for 
the  oflSce  of  a  member  of  the  Congress  of  the  United  States,  or 
in  other  words,  that  he  had  attained  the  age  of  twenty-five  years, 
and  had  been  seven  years  a  citizen  of  the  United  States,  and  was 
an  inhabitant  of  this  State  ;  and 

4th.  That  the  defendants,  or  some  of  them,  on  or  before  the 
18th  of  September  last,  unlawfully  conspired  among  themselves 
or  with  others  to  prevent  Bush,  by  force,  intimidation,  or  threat, 
from  giving  support  and  advocacy  to  the  election  of  Smalls  as  a 
member  of  the  Congress  of  the  United  States. 

The  thin!  count  differs  only  from  the  second  in  that  it  charges 
the  conspiracy  of  the  defendants  to  have  been  to  injure  Bush  in 
his  person  and  property,  on  account  of  his  having  given  support 
and  advocacy,  in  a  legal  manner,  in  favor  of  the  election  of 
Smalls  as  a  member  of  the  Forty-fifth  Congress. 

To  convict  under  this  count,  your  findings  must  be  the  same 
as  under  the  second,  except  in  respect  to  the  object  of  the  con- 
spiracy. As  to  that  you  must  be  satisfied  from  the  evidence  that 
the  defendants,  or  some  of  them,  unlawfully  conspired  among 
themselves  or  with  others,  with  the  intent  to,  and  for  the  pur- 
pose of  injuring  Bush  in  his  person  or  his  property,  because  of 
his  having  given  support  or  advocacy  of  the  election  of  Smalls. 

The  fourth  and  fifth  counts  are  predicated  upon  section  5508 
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of  the  Revised  Statutes  of  the  United  States,  which  provides 
among  other  things,  that  if  two  or  more  persons  conspire  to 
injure,  oppress,  threaten,  or  intimidate  any  citizen  in  the  free 
exercise  or  enjoyment  of  any  right  or  privilege  secured  to  him 
by  the  Constitution  or  laws  of  the  United  States,  or  because  of 
having  exercised  the  same,  they  shall  be  punished  by  fine  and 
imprisonment,  and  shall  be  thereafter  ineligible  to  any  office  or 
place  of  honor,  pmfit,  or  trust,  created  by  the  Constitution  or 
laws  of  the  United  States. 

The  fourth  count  charges  that  the  defendants,  together  with 
divers  other  persons,  to  the  jurors  unknown,  conspired  to  injure, 
oppress,  threaten,  and  intimidate  one  David  Bush,  a  male  citizen 
of  the  United  States,  of  African  descent,  and  duly  qualified  to 
vote  at  any  election  by  the  people  of  Aiken  County,  in  the  free 
exercise  of  the  right  and  privilege  of  voting  at  a  general  election 
by  the  people  on  the  Tuesday  after  the  first  Monday  in  Novem- 
ber, 1876,  on  account  of  his  race  and  color. 

To  convict  under  this  count  you  must  be  satisfied  from  the 
evidence : 

1.  That  Bush  was  a  citizen  of  the  United  States  and  a  quali- 
fied voter  of  Aiken  County,  the  same  as  under  the  former  counts. 

2.  That  the  defendants,  or  some  of  them,  ^conspired  among 
themselves  or  with  others  to  injure,  oppress,  threaten,  or  intimi- 
date him  in  the  free  exercise  of  his  right  and  privil^e  of  voting 
at  the  election  in  November  last;  and, 

3.  That  this  was  done  on  account  of  his  race  or  color. 

The  fifth  count  differs  only  from  the  fourth  in  that  it  charges 
the  conspiracy  to  have  had  special  refei'ence  to  the  election  of  a 
member  of  Congress  for  the  Fifth  Congressional  District  of  this 
State,  to  be  voted  for  at  that  election. 

The  controlling  element  in  the  offence  charged  in  both  these 
counts  is  the  race  or  color  of  Bush.  It  is  not  enough  that  the 
defendants  may  have  conspired  against  him  on  account  of  his 
political  opinions,  or  on  account  of  his  support  or  advocacy  of 
any  political  party,  for  that  is  not  the  crime  of  which  they  are 
in  these  counts  accused.  In  the  second  and  third  counts  such 
is,  in  effect,  the  charge,  but  in  the  fourth  and  fifth  it  Ls  not  To 
convict  under  the  latter  counts  it  must  appear  that  the  object  of 
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the  defendants  in  their  unlawful  combination  was  to  interfere 
with  his  right  and  privilege  of  voting  on  account  of  his  race  or 
color,  without  regard  to  his  political  belief  or  association. 

As  it  appears  from  the  e vide/ice  that  Bush  was  killed  on  the 
18th  of  September  last,  it  follows  that  you  must  find  that  the 
conspiracy  against  him,  whatever  may  have  been  its  character, 
was  forme<l  on  or  before  that  day. 

It  has  not  been  attempted  on  the  part  of  the  defence  to  con- 
tradict the  evidence  offered  by  the  government  to  prove  that 
Bush  was  a  colored  man,  or  that  he  was  a  citizen  of  the  United 
States,  or  a  lawfully  qualified  voter  of  Aiken  County,  or  a  mem- 
ber of  the  political  party  which,  on  or  about  the  15th  of  Septem- 
ber last,  put  Smalls  in  nomination  for  election  as  a  member  of 
Congress  for  the  Congressional  district  in  which  Aiken  County 
is  situated.  It  is  not  probable,  therefore,  that  you  will  have  any 
difficulty  in  arriving  at  a  conclusion  upon  these  preliminary  ques- 
tions. The  real  controversy  before  you  is  as  to  the  existence  of 
the  alleged  conspiracy.  It  is  to  this  point  that  the  evidence  to 
which  you  have  been  listening  with  such  attention  for  so  many 
days  has  been  principally  directed. 

And  here  it  is  proper  to  say  in  the  outset  that  the  defendants 
are  not  on  trial  for  the  killing  of  Bush,  or  of  any  other  of  the 
numerous  homicides  that  were  committed  during  the  disturb- 
ances which  followed  the  alleged  attack  by  two  negroes  upon 
Mrs.  Harley  and  her  little  son,  near  Silverton,  on  the  morning 
of  Friday,  the.  15th  of  September.  The  shocking  details  of 
these  transactions,  which  have  been  given  in  evidence,  are  only 
to  be  considered  by  you  with  reference  to  their  bearing  upon  the 
existence  of  the  alleged  conspiracy  to  prevent  by  force,  intimi- 
dation, or  threats  the  support  and  advocacy  by  Bush  of  the  elec- 
tion of  Smalls,  or  to  intimidate  him  on  account  of  his  race  or 
color  in  the  free  exercise  of  his  right  to  vote.  However  much 
you  may  deprecate  the  acts  which  have  been  described  by  the 
witnesses,  the  punishment  of  those  guilty  of  them  has  been  com- 
mitted by  the  laws  to  other  courts  than  this.  Power  for  that 
purpose  exists  in  the  government  of  the  State,  and  under  our  po- 
litical system  the  courts  of  that  government  can  alone  he  resorted 
to  for  the  trial  and  conviction  of  such  offenders.     But  the  acts 
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themselves  are  proper  subjei'ts  for  your  consideration,  so  far  as 
they  legitimately  tend  to  prove  the  crime  charged  in  this  indict- 
ment, and  which  has  been  made  an  offence  against  the  laws  of  the 
United  States.  It  is  not  for  you  to  consider  whether  these  laws 
are  wise  or  unwise.  That  was  the  duty  of  Congress  when  it 
passed  them,  and,  having  been  passed,  neither  you  nor  the  court 
have  at  this  time  anything  else  to  do  but  to  see  that  they  are 
properly  enforced.  Their  object  is  to  protect  the  citizens  of  the 
United  States  in  the  lawful  enjoyment  of  rights  which  have  been 
secured  to  them  by  the  Constitution  and  laws  of  the  United  States, 
and  while  in  this  case  they  have  been  resorted  to  on  account  of  the 
alleged  violation  by  white  men  of  the  privileges  of  colored  men, 
they  are  equally  open  to  the  whites  against  the  blacks,  should 
occasion  ever  require.  So  far  from  arraying  race  against  race, 
their  object  is  to  prevent  such  a  calamity. 

Neither  are  you  to  inquire  at  whose  instance  the  indictment 
has  been  found  or  the  trial  had.  Equally  unimportant  i.s  it  to 
you  or  to  us  whether  the  State  or  its  officers  have  been  unable  or 
unwilling  to  punish  offences  against  its  own  laws,  or  to  bring  to 
judgment  in  its  own  courts  the  violators  of  its  own  peace.  It  is 
enough  for  us  that  the  government  of  the  United  States  has 
seen  fit,  through  its  own  appropriate  department,  to  bring  tins 
case  here  for  judicial  investigation. 

We  do  not  propose  to  comment  at  all  upon  the  evidence  which 
has  been  adduced  before  you.  You  have  listened  to  it  patiently 
as  it  came  from  the  witnesses,  and  we  have  no  doubt  will  con- 
sider it  in  your  room  with  all  the  care  and  judgment  the  impor- 
tance of  the  ca.se  demands.  The  claims,  both  of  the  government 
and  the  defendants,  have  been  argued  before  you  by  able  counsel. 
There  has  been  no  attempt  to  establish  the  conspiracy  which  is 
charged  by  direct  proof.  No  witness  has  been  brought  before 
you  to  swear  that  he  was  present  when  the  unlawful  combination 
alleged  was  in  terms  agreed  upon  by  the  parties  or  any  of  them. 
The  testimony  is  wholly  circumstantial,  and  consists  of  the  acts 
and  declarations  of  the  parties  named  in  the  indictment,  and  of 
those  who  are  alleged  to  have  been  their  co-conspirators.  In 
judging  of  the  pro|>er  effect  of  these  acts  and  declarations  as  evi- 
dence to  sustain  the  indictment,  you  must  consider  them  with 
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reference  to  the  circumstances  under  which  the  parties  were  placed 
at  the  time,  and  the  rumors  which,  acting  as  prudent  men,  they 
would  then  have  reasonable  cause  to  believe  were  true. 

On  the  part  of  the  defendants  it  is  claimed  that  at  the  com- 
mencement of  the  unfortunate  occurrences  which  are  in  evidence, 
they  were  acting  as  officers  of  the  law  for  the  arrest  and  punish- 
ment of  the  two  negroes  who  made  the  attack  upon  Mrs.  Harley, 
and  afterwards  for  the  suppression  of  a  riot  which  arose  out  of  an 
attempt  by  the  colored  people  in  that  vicinity  to  resist  them  in 
the  performance  of  their  duties.  For  this  purpose  it  has  been 
shown  that  a  warrant  was  sued  out  before  Trial  Justice  Griffin 
for  the  arrest  of  Peter  Williams  and  Frederick  Pope,  charged 
with  the  alleged  assault,  and  that  Captain  Brown,  one  of  the  de- 
fendants, was  deputed  as  a  special  constable  for  its  service.  By 
the  laws  of  the  State  every  constable  is  a  conservator  of  the  peace, 
and  may  take  into  custody  and  carry  to  the  nearest  trial  justice, 
any  person  or  persons  who  may  be,  in  his  view,  engaged  in  riot- 
ous conduct  or  open  violation  of  the  peace  and  refuse,  upon  his 
command,  to  desist  therefrom;  and  also  any  person  who  may,  in 
his  view,  commit  any  felony  or  misdemeanor;  and  for  the  pur- 
pose of  preserving  the  peace,  and  also  executing  any  criminal 
process.  Every  constable  has  the  power  of  ordering  out  such 
posse  comitatus  to  his  assistance  as  may  be  necessary  to  enable 
him  to  discharge  his  duty. 

In  suppressing  riotous  assemblages,  the  officers  of  the  law  and 
those  who  assist  them,  in  case  of  resistance,  may  attack,  wound, 
and,  if  necessary,  kill  those  who  resist,  taking  care  to  commit  no 
unnecessary  violence  or  to  abuse  this  power  legally  vested  in 
them.  Every  one  is  justified  in  doing  what  is  necessary  for  the 
faithful  discharge  of  the  duties  annexed  to  his  office,  although  he 
is  doubly  culpable  if  he  wantonly  commits  an  illegal  act  under 
the  color  or  pretext  of  the  law.  This  is  the  language  of  Lord 
Mansfield,  as  it  has  been  read  to  you  by  one  of  the^  counsel  for 
the  defendants  in  his  argument,  and  correctly  expresses  the  rule 
of  law  applicable  to  such  a  case. 

You  may  properly  be  governed  by  this  rule  in  the  considera- 
tion of  the  evidence  in  this  case.  If  the  acts  done  by  the  de- 
fendants and  those  engaged  with  them  in  giving  efiPect  to  their 
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common  purpose  were  no  more  than  were  necessary  for  the  exe- 
cution of  the  warrant  which  Captain  Brown  had  for  service,  or 
the  suppression  of  what  was  in  fact,  or  may  have  been  supposed 
to  be,  a  riotous  assemblage;  if  no  unnecessary  violence  was  com- 
mitted, and  the  power  which  was  lawfully  vested  in  the  officer 
and  his  posse  was  not  in  any  respect  abused,  then  you  may  with 
propriety  conclude  that  the  sole  object  of  the  parties  was  to  exe- 
cute the  warrant  and  suppress  the  riot.  But  if  you,  on  the  am- 
trary,  find  that  unnecessary  violence  was  employed  and  that  ille- 
gal acts  were  wantonly  committed,  then  you  may  with  eqnal 
propriety  further  inquire  whether  the  parties  in  their  combined 
action  had  any  other  object  in  view,  and  if  so,  what  it  was.  It 
is  claimed  on  the  part  of  the  government  that  the  process  of  the 
law  was  used  only  as  a  pretext,  and  that  the  real  purpose  of  the 
parties  was  to  carry  into  effect  a  conspiracy  which  had  already 
been  formed  by  them  or  some  of  them  against  Bush.  This  is 
the  precise  question  which  you  are  called  upon  to  determine, and 
you  are  compelled  to  determine  it  upon  circumstantial  evidence 
alone.  That  kind  of  evidence,  if  full  and  complete,  is  as  con- 
vincing as  that  which  is  called  direct.  But  to  warrant  a  convic- 
tion upon  such  evidence  alone,  the  circumstances  proven  must 
not  only  be  consistent  with  the  theory  of  the  guilt  of  the  defend- 
ants, but  they  must  be  entirely  inconsistent  with  any  other  rational 
conclusion. 

To  convict  under  this  indictment  it  is  not  necessary  to  find 
that  the  conspiracy  charged  was  formed  against  Bush  alone.  It 
is  sufficient  if  it  is  made  to  appear  to  your  satisfaction  that  be 
was  included  among  persons  actually  conspired  against.  Neither 
is  it  necessary  that  he  should  have  been  mentioned  by  name  in 
the  agreement  or  mutual  understanding  of  the  conspirators.  It 
is  sufficient  if  you  find  that  the  conspiracy  was  formed  against 
a  class  which  included  him,  and  that  in  the  execution  of  the 
common  purpose  it  was  actually  carried  into  effect  against  him. 

Ekch  member  of  a  conspiracy  is  responsible  personally  for  the 
acts  of  every  member  thereof,  done  in  furtherance  of  its  illegal 
purposes,  whether  he  be  himself  present  or  not.  It  follows  that 
the  acts  and  declarations  of  one  of  the  conspirators  while  actually 
engaged  in  giving  effect  to  the  common  purpose,  may  be  given 
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in  evidence  against  his  coconspirators.  Having  a  common  pur- 
pose, the  acts  and  declarations  of  one  while  carrying  that  purpose 
into  effect  are  the  acts  and  declarations  of  all.  But  isolated  acts  of 
violence  by  individuals  who  may  have  been  engaged  in  the  con- 
spiracy cannot  be  used  against  the  others,  unless  it  api)eai's  that 
they  were  done  in  furtherance  of  the  common  purpose.  All  are 
bound  by  them  if  they  resulted  from  the  original  unlawful  agree- 
ment between  the  parties  to  accomplish  by  their  concerted  action 
the  proposed  result. 

All  who  were  present  when  the  acts  of  violence,  which  are 
relied  upon  as  evidence  of  the  conspiracy  in  this  case,  were  com- 
mitted, may  not  have  been  ccmspirators.  It  is  possible  that  some 
may  have  supposed  that  the  whole  object  of  the  assemblage  was 
to  suppress  a  riot  and  preserve  the  peace.  Others,  who  were  in 
fact  the  conspirators,  may  have  taken  advantage  of  the  occasion 
to  carry  their  unlawful  purposes  into  effect.  Whether  this  was 
so  or  not  is  for  you  to  determine,  and  in  order  that  justice  may 
be  done  and  the  guilty  punished  while  the  innocent  escape,  the 
law  permits  you  to  so  frame  your  verdict  as  to  accomplish  that 
end.     It  may  be — 

1.  Guilty  as  to  all  upon  all  the  counts. 

2.  Not  guilty  as  to  all  upon  all  the  counts. 

3.  Guilty  as  to  some  upon  all  the  counts,  and  not  guilty  as  to 
others. 

4.  Guilty  as  to  some  upon  one  or  more  of  the  counts,  and  not 
guilty  as  to  the  others. 

The  burden  of  proof,  gentlemen,  is  upon  the  government.  It 
IS  a  wise  maxim  of  the  law  in  favor  of  life  and  liberty,  that  every 
man  is  presumed  to  be  innocent  until  he  is  proven  guilty,  and 
this  presumption  is  to  continue  with  your  sitting  as  jurors,  until 
it  has  been  overcome  by  the  testimony  beyond  a  reasonable  doubt. 
But  a  reasonable  doubt  is  something  more  than  a  captious  doubt^ 
a  mere  vague  notion  that  possibly  the  accused  may  be  innocent. 
It  must  be  a  doubt  for  which  a  reason  may  be  assigned.  It  need 
not  be  a  reason  sufficient  to  convince  another,  but  it  must  be  such 
as  may  properly  influence  the  mind  of  one  who  is  honestly  en- 
deavoring to  perform  his  solemn  duty  as  a  juror. 

And  now  in  conclusion,  gentlemen,  we  say  to  you  that  both 
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the  government  and  the  defendants  are  entitled  to  the  indepen- 
dent judgment  of  each  one  of  you  upon  the  issues  presented  for 
your  consideration.  Tt  is  sometimes  the  case  that  jurors  agree 
that  the  vote  of  a  majority,  or  some  other  number  less  than  the 
whole,  shall  be  adopted  as  the  verdict  to  be  returned.  Such  an 
arrangement  is  not  in  accordance  with  the  requirements  uf  the 
law.  Each  of  you  must  find  the  verdict  he  agrees  to  upon  bis  own 
oath,  and  no  one  has  the  right  to  shift  the  responsibility  of  his 
final  action  from  his  own  conscience  to  that  of  one  or  more  of  his 
fellows.  You  may  be  convinced  by  his  reasons,  but  you  ought 
not  to  put  yourself  in  a  position  to  become  bound  by  his  simple 
vote.  It  is  your  duty  to  consult  together,  to  compare  your  rec- 
ollections of  the  testimony,  to  consider  carefully  among  your- 
selves the  bearings  it  has  upon  the  facts  to  be  established,  and  to 
harmonize  your  views  if  possible,  but  your  verdict  should  be  in 
accordance  with  your  own  deliberate  judgment. 

A  single  word  more.  It  has  been  argued  before  you  that  this 
is  a  political  trial  and  that  the  prosecution  has  been  instituted 
and  carried  on  for  political  purposes  alone.  Such  ai^umeiits, 
gentlemen,  should  have  no  influence  with  you.  The  case  to  you 
and  to  the  court  also  is  political  only  in  the  sense  that  it  grovs 
out  of  an  alleged  offence  against  the  political  rights  of  a  citizen 
of  the  United  States,  secured  to  him  by  the  National  Constitution. 
That  a  number  of  citizens  of  the  United  States  have  been  killed, 
there  can  be  no  question.  But  that  is  not  enough  to  enable  the 
government  of  the  United  States  to  interfere  for  their  protection. 
Under  the  Constitution  that  duty  belongs  to  the  State  alone. 
But  when  an  unlawful  combination  is  made  to  interfere  with  anr 
of  the  rights  of  National  citizenship  secured  to  citizens  of  the 
United  States  by  the  National  Constitution,  then  an  offence  is  com- 
mitted against  the  laws  of  the  United  States,  and  it  is  not  only  the 
right,  but  the  a1>soIute  duty  of  the  National  government  to  inter- 
fere and  afford  to  its  citizens  that  protection  which  every  good 
government  is  bound  to  give.  The  case,  as  alleged  in  this  indict- 
ment, is  such  a  case,  and  you,  as  citizens,  are  bound  to  lift  your- 
selves above  the  political  arena,  and  render  your  verdict  reganl- 
less  of  popular  clamor  or  partisan  excitement.  The  statute 
which  is  to-day  invoked  for  the  punishment  of  an  offence  agaiust 
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a  colored  man,  may  to-morrow  be  used  for  the  protection  of  a 
white  man.  All  citizens  of  the  United  States,  whether  they  be 
white  or  black,  are  included  within  its  provisions. 

You  have,  gentlemen,  a  solemn  and  important  duty  to  per- 
form, and  the  case  is  committed  to  your  most  careful  considera- 
tion. 

William  Stone,  United  IStates  Attorney ,  Mr.  E.  Earle,  Assistant 
United  States  Attorney y  and  D,  T,  Corbinyfor  the  United  States. 

James  Aldrichy  Le  Roy  F,  Youmans,  Simonton  &  Barker,  D.  S. 
Henderson,  C.  Richard  Miles,  and  Edward  McOrady,  Jr.,  far  (he 
defendants. 

The  jury,  after  remaining  out  over  thirty  hours  and  being 
unable  to  agree,  except  as  to  Abner  W.  Atkinson,  whom  they 
found  not  guilty,  were  discharged,  and  a  mistrial  was  entered  as 
to  the  other  defendants. 


United  States  Circuit  Court,  District  of  Virginia. 

The  United  States  v.  The  Petersburg  Judges  of  Elec- 
tion.   Same  v.  The  Petersburg  Registrars  of  Election. 

Ad  indictment  charged  that  defendants  unlawfully  prevented,  etc.,  from 
voting  at  a  municipal  election  in  Petersburg,  certain  legally  registered 
voters  qualifled  according  to  law.  Another  indictment  charged  that 
defendants  refused  to  register  certain  legally  qualified  electors  of  Afri- 
can descent,  as  voters  at  the  said  election.  On  demurrer  it  was  heldy  by 
Bond,  Circuit  J.,  that  the  indictments  were  suflScient,  and  that  the 
motive  of  hostility  as  to  race,  etc.,  might  be  inferred  from  the  acts 
charged  ;  Hughes,  J.,  contra^  that  the  indictments  were  defective  for 
not  charging  that  the  acts  were  done  on  account  of  race,  color  or  pre- 
vious condition  of  servitude,  and  that  they  should  be  quashed. 

Per  Hughes,  D.  J.,  The  4th  section  of  the  Enforcement  Act  of  May  Slst 
1S70,  is  not  founded  on  the  Fifteenth  Amendment  and  is  unconstitutional. 

Id.  The  Federal  courts  have  no  jurisdiction  to  protect  rights  which  accrue 
from  the  citizenship  of  a  State,  but  only  such  as  accrue  from  citizenship 
of  the  United  States.  The  right  to  vote  belongs  to  the  former  class. 
It  is  not  a  natural  or  inherent  rights  but  a  privilege  conferred  or  with- 
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h<'Id  by  the  several  States  in  their  own  discretion.  The  only  guftmntM 
of  the  United  States  in  this  connection  is  under  the  Fifteenth  Amend- 
ment, that  no  State  shall  deny  or  abridge  the  privilege  on  account  of 
race,  color,  or  previous  condition  of  servitude.  The  only  case  in  which 
the  F«*deral  courts  can  entertain  jurit^diction  of  any  question  upon  this 
right  is  where  violation  of  this  guarantee  is  alleged. 

Per  Bond,  Ct.  J.  The  F<»u r teen th  Amendment  declares  what  shall  constitute 
citizenship  of  the  United  States  as  well  as  of  the  several  States,  and 
gives  Congress  the  power  to  protect  the  citizen  in  all  the  fraDcbii^es, 
rights,  and  privileges  which  belong  to  him  cither  as  a  citizen  of  the 
United  States  or  of  a  State. 

The  rights  which  are  given  to  a  citizen  by  a  State,  such  as  the  right  toTote 
when  poSi*e5sing  certain  quNlifications,  may  be  modified  or  taken  iwvj 
by  the  State,  and  the  United  States  cannot  interfere,  but  so  long  u  the 
right  remains,  the  United  States  has  the  power  to  protect  bim  in  its 
enjoyment  and  exercise. 

Rights  which  do  not  arise  from  citizenship  but  accrue  .to  men  as  men,  such 
as  the  security  of  life  and  property,  remain  under  the  exclusive  protec- 
tion of  the  States. 

The  Enforcement  Act  of  May  dist,  1870,  providing  for  the  punisbment  of 
obstructing  voters,  is  appropriate  legislation  to  enforce  the  Fourteenth 
Amendment,  and  is,  therefore,  constitutional  ;  and  an  indictment  under 
it  charging  the  prevention  of  legally  qualified  citizens  of  Virginia 
from  voting,  and  the  refusal  to  register  such  citizens  as  voters,  is  valid 
and  sufficient,  although  it  does  not  charge  that  the  acts  were  done  on 
account  of  race,  color,  or  previous  condition  of  servitude  of  the  citizens. 

The  cases  first  named  above  were  indictments  against  the 
judges  who  held  the  municipal  election  of  Petersburg  in  1874, 
respectively  at  eight  precincts  in  that  city.  They  charged  that 
at  a  municipal  election  held  there  on  the  2d  May,  1874,  these  de- 
fendants (respectively  naming  three  at  each  precinct)  did  unlaw- 
fully prevent  and  obstruct  from  voting  divers  persons,  to  wit, 
A.,  B.,  etc.,  "  citizens  of  the  United  States,  twenty-one  years  old, 
residents  of  Virginia  for  more  than  twelve  months,  and  of 
Petersburg  for  more  than  three  months,  resident  and  legally 
registered  voters  in  said  election,  and  otherwise  quallBed  by  law 
to  vote  at  said  election,'^  at  the  said  precincts  respectively. 

The  second  cases  above  named  were  indictments  against  the 
defendants  for  refusing  to  register  as  voters  certain  citizens,  etc. 

The  defendants  demurred  to  the  indictments  on  the  grounds, 

1.  That  there  is  no  averment  in  any  of  the  counts  in  the  said 
indictment  that  the  acts  of  commission  and  omission  charged  as 
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criminal  in  said  indictment  were  done  or  omitted  to  be  done  be- 
cause or  on  account  of  "  race,  color,  or  previous  condition  of 
servitude"  of  the  persons  whose  rights  are  averred  to  have  lieen 
denied,  diminished,  impaired,  or  obstructed  by  the  alleged  acts 
of  commission  and  omission  of  the  defendants. 

2.  That  the  said  acts  and  omissions  are  not  averred  to  have 
been  done  under  color  or  in  execution  of  any  State  law  or  au- 
thority. 

3.  That  the  act  of  Congress,  or  that  part  of  it  on  which  the 
said  indictment  is  formed,  is  unconstitutional  and  void. 

JR.  T.  Daniel,  far  the  demurrers, 

L.  L,  Lewis,  District  Attorney,  for  the  United  States. 

BOND,  Ct.  J. — It  is  conceded  in  the  argument  that  had  this 
been  at  an  election  for  members  of  Congress  or  for  Presidential 
electors  the  demurrer  would  have  been  bad  ;  or  that  if  the  pleader 
had  charged  that  the  unlawful  obstruction  was  on  account  of  the 
race,  color,  or  previous  condition  of  servitude  of  the  electors,  no 
fault  could  have  been  found  with  the  indictment.  But  this  was 
not  at  a  Federal  election,  nor  does  the  indictment  charge  that  the 
obstruction  was  made  on  account  of  race^  color^  or  previous  con- 
dition of  servitude. 

The  question  then  is  whether  or  not  there  is  constitutional 
power  in  Congress  to  protect  a  citizen  of  the  United  States,  qim 
citizen,  in  the  exercise  of  the  elective  franchise,  either  by  force  of 
the  Fourteenth  or  Fifteenth  Amendment  of  the  Constitution. 

Citizenship  of  the  United  States  prior  to  the  passage  of  these 
amendments  was,  to  say  the  least,  but  an  ill-defined  relation.  It 
was  by  many  thought  to  be  derivative,  and  not  direct.  A  person 
became  a  citizen  of  the  United  States  by  force  of  his  citizenship 
of  some  one  of  the  States.  It  was  as  a  citizen  of  a  State  that  he 
had  a  right  to  sue  in  Federal  courts,  and  hence  a  large  number  of 
our  fellow-citizens  during  the  late  civil  war  were  led  to  think  that 
as  they  firat  became  citizens  of  tlie  State,  and  indirectly  through 
that  relation  citizens  of  the  United  States,  their  allegiance  was 
first  due  to  the  State,  and  secondarily  to  the  United  States. 
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It  seems  to  me  that  the  object  of  the  first  clause  of  the  first 
section  of  the  Fourteenth  Amendment  was  to  settle  this  question 
of  allegiance  forever,  and  to  make  the  United  States  a  nation  by 
declaring  ^'  that  all  |)ersons  born  in  the  United  States  are  citizens 
thereof,"  owing  allegiance  upon  birth,  and  that  consequently  the 
power  to  protect  such  persons  as  owed  this  allegiance  belonged  to 
the  United  States  as  fully  as  the  power  to  protect  its  citizens  for 
the  purposes  of  its  organization  inheres  in  any  other  nation. 

Whether  a  person's  duty  to  the  State  or  to  the  United  Stat«  is 
paramount,  was  the  question  fundamental  in  the  war ;  and  after 
the  expenditure  of  so  much  blood  and  treasure,  the  people  through 
their  legislatures  thought  it  not  right  to  leave  the  matter  doubt^ 
ful,  and  so  declared  in  this  amendment  that  not  only  are  all  per- 
sons born  or  naturalized  in  the  United  States  citizens  thereof,  but 
are  also  citizens  of  tlie  States  wherein  they  reside,  thus  estab- 
lishing not  only  what  constituted  citizenship  of  the  United  States, 
but,  so  far  as  this  description  of  persons  is  concerned,  what  ood- 
stituted  citizenship  of  a  State. 

Congress  is  empowered  to  enforce  these  two  relations  created 
by  this  amendment  by  appropinate  legislation.  It  has  seen  fit 
since  the  adoption  of  it  to  legislate  upon  the  right  to  vote  onlv. 

It  is  objected  to  this  legislation,  which,  so  far  as  these  cases 
are  concerned,  is  contained  in  the  4th  section  of  the  act  of  May 
30th,  1870,  which  provides  "that  if  any  person  by  force,  bribery, 
threats,  intimidation,  or  other  unlawful  means,  shall  hinder,  delay, 
or  prevent,  or  obstruct  any  citizen  from  doing  any  act  required 
to  be  done  to  qualify  him  to  vote,  or  from  voting  at  an  election," 
etc.,  that  the  right  to  vote  is  not  a  privilege  or  immunity  of  a 
citizen  of  the  United  States  as  such,  and  that,  therefore,  it  does 
not  come  within  the  power  of  Congress  to  legislate  concerning  it. 

But  the  Constitution  of  the  State  of  Virginia  declares  in  its 
third  article  that "  every  male  citizen  of  the  United  States,  twenty- 
one  years  of  age,"  who  shall  have  the  requisite  qualifications, 
shall  have  the  right  to  vote ;  and  now  the  question  is,  as  the 
right  to  vote  at  an  election  in  Virginia  is  not  a  right  absolute, 
dependent  solely  upon  citizenship,  but  a  right  which  the  State 
may  modify  and  control,  has  Congress  the  power,  where  and  while 
the  right  is  given,  to  protect  a  citizen  in  the  exercise  of  it? 
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It  may  be  fairly  concluded  that  what  is  meant  by  citizenship 
of  the  State  is  the  same,  so  far  as  the  power  to  protect  that  rela- 
tion goes,  though  it  may  not  be  coextensive  in  the  privileges 
given,  as  is  meant  by  citizenship  of  the  United  States. 

A  State  has  the  undoubted  right  to  control,  protect,  tax,  and 
summon  to  arms  its  citizens  to  promote  the  objects  for  which  it 
exists.  And  when  the  Fourteenth  Amendment  declares  that  all 
persons  born  within  the  jurisdiction  of  the  United  States  are 
citizens  of  the  State  in  which  they  reside,  every  such  person  be- 
comes liable  to  these  burdens  and  is  entitled  to  this  protection. 
This  will  be  admitted.  When  the  same  amendment  declares  that 
such  persons  are  also  citizens  of  the  United  States,  it  must  mean 
that  they  shall  occupy  the  same  relation  to  the  General  govern- 
ment so  far  as  its  purposes  are  concerned.  These  purposes  we  are 
not  left  in  doubt  about,  for  the  Constitution  of  the  United  States 
declares  in  its  preamble  that  the  object  of  the  government  is  to 
form  a  more  perfect  union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  defence,  and  to  secure  the 
blessings  of  liberty  to  ourselves  and  our  posterity. 

Whatever,  therefore,  if  a  State  had  these  objects  for  its  organi- 
zation, it  might  require  its  citizens  to  do  or  to  refrain  from  doing 
to  promote  them,  it  seems  to  me  the  United  States  may  require. 
The  citizenship  which  owes  its  allegiance  to  each  is  now  created 
by  the  same  paragraph  of  the  Fourteenth  Amendment,  and  each 
may  summon  its  citizens  to  enforce  them,  or  defend  them  in  so 
doing.  In  a  republican  form  of  government  the  duty  of  voting 
is  as  responsible  a  burden  as  that  of  bearing  arms.  The  govern- 
ment cannot  exist  without  the  power  to  require  both ;  and  if  it 
may  protect  the  citizen  in  the  one  obligation,  I  see  no  reason,  if 
it  be  desired  to  preserve  its  existence,  it  may  not  do  so  in  the 
other. 

If,  therefore,  a  State,  by  virtue  of  a  person's  relation  to  it  as 
citizen,  claims,  and  has  always  claimed,  the  right  to  protect  him 
in  the  exercise  of  a  right  granted  by  the  United  States,  surely 
the  United  States  is  not  claiming  unlawful  authority  when  it 
undertakes  to  protect  one  of  its  own  citizens  in  a  right  granted 
by  a  State  to  hiha  as  a  citizen  of  the  United  States.  Now  the 
right  to  vote  at  a  Federal  election  is  bestowed  by  the  Constitu^ 
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tion  of  the  United  States  upon  such  citizens  of  the  States  as  hare 
the  requisite  qualifications  for  electors  of  the  most  nameroos 
branch  of  the  State  legislature.  The  Stat«  prescribes  the  qualifi- 
cations for  such  electors;  but  being  designated  by  the  State 
through  qualifications  prescribed,  the  United  States  grants  them 
the  right  to  vot«  at  a  Federal  election. 

Every  State  by  its  laws  protects  its  citizens  in  the  exercise  of 
this  right^  with  which,  not  the  State,  but  the  United  States  clothe 
thera. 

If  this  be  within  the  power  of  the  State  by  virtue  of  the  citi- 
zenship of  its  citizens,  why  may  not  the  United  States  protect 
its  citizens  to  the  fullest  extent  in  a  right  with  which  a  State 
clothes  thera  ? 

But  this  Fourteenth  Amendment  goes  much  farther  than  this. 
It  declares  that  all  persons  born  or  naturalized  in  the  United 
States  are  citizens  of  the  State  wherein  they  reside,  and  that  Con- 
gress shall  enforce  this  by  appropriate  l^islation. 

That  which  constitutes  citizenship,  if  it  be  not  the  mere  privi- 
lege of  calling  oneself  citizen,  must  be  the  prerogatives,  fran- 
chises, rights  and  privileges  which  the  State  governments  grant 
to  those  occupying  that  relation,  in  return  for  the  performance  of 
the  duties  which  spring  from  allegiance  and  citizenship ;  and  un- 
less this  amendment  was  inane,  fruitless  and  ineffectual,  it  mast 
mean  that  Congress  by  appropriate  legislation  can  protect  the 
citizen  of  a  State  in  the  exercise  of  all  the  rights  conferred  upon 
him  as  such,  and  which  distinguish  him  from  those  who  are 
aliens  or  merely  residents  in  the  State. 

The  exercise  of  this  power  on  the  part  of  the  United  States 
•can  in  nowise  interfere  with  the  right  of  the  State  to  prescribe 
the  qualifications  of  citizens  to  vote,  nor  with  their  privileges 
and  immunities  in  any  other  respect.  That  power  remains  as 
heretofore  with  the  State,  with  the  exception  that  they  shall  not 
make  race,  color,  or  previous  condition  of  servitude  a  ground  of 
distinction.  It  only  asserts  the  power  of  the  United  States  in 
return  for  his  allegiance  to  protect  the  citizen  in  the  rights  which 
the  Federal  government  grants,  and  in  such  as  the  States  from 
time  to  time  voluntarily  bestow  upon  him,  and  which  they  can 
continue  or  withdraw  at  pleasure. 
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There  is  a  citizenship  of  the  States  and  a  citizenship  of  the 
United  States. 

What  the  States  may  do  by  reason  of  this  relationship,  the 
United  States  may  do.  To  give  any  other  construction  to  the 
clauses  of  the  Fourteenth  Amendment  we  have  been  considering, 
would  be  to  say  that  everybody  born  or  naturalized  in  the  United 
States  had  a  right  to  call  himself  citizen,  and  that  the  amend- 
ment drew  the  relation  of  citizenship  no  closer  than  before  its 
adoption ;  and  that  in  view  of  the  great  contest  just  over,  the 
people  adopted  an  amendment  declaring  every  one  born  or  natural- 
ized in  the  United  States  a  citizen,  and  that  Congress  might  en- 
force that  nominal  relation,  and  the  empty  claim  to  be  called 
such,  by  appropriate  legislation. 

To  overrule  this  demurrer,  it  is  necessary  to  claim  only  that 
the  sovereignty  of  the  United  States  is  equal  in  its  sphere  for  the 
protection  of  the  rights  and  privileges  of  citizens,  to  that  claimed 
by  the  States  in  the  protection  of  their  own. 

Nor  does  this  construction  of  the  amendment  interfere  with 
the  rulings  of  the  Supreme  Court  in  what  is  known  as  the 
Slaughter-house  Cases. 

The  right  to  slaughter  animals  within  the  limits  of  the  city  of 
New  Orleans  was  not  a  right  appertaining  to  citizenship  at  all. 
Aliens  might  do  it ;  but  in  these  cases  the  right  to  vote  is  given 
to  all  citizens  of  the  United  States  as  such,  and  no  one  else  can 
exercise  it.  It  is  an  immunity,  a  defence,  a  privilege  peculiar 
to  that  relation,  and  is  not  shared  in  common  with  all  persons 
whatsoever.  It  was  not  personal  to  a  man  by  reason  of  his  man- 
hood at  common  law.  It  is  the  endowment  of  the  State,  peculiar 
to  citizenship. 

Before  the  State  was,  men  had  certain  rights  which  belonged 
to  them  because  they  were  men.  As  our  Declaration  of  Inde- 
pendence declares,  men  are  born  with  certain  inalienable  rights. 

These  rights  we  do  not  contend  the  Fourteenth  Amendment 
empowers  the  United  States  to  protect.  It  is  only  such  rights, 
privileges  and  immunities  as  the  State  or  the  United  States, 
confers  upon  them  because  of  their  citizenship  to  the  United 
States,  that  the  laws  of  the  United  States  can  insure. 

The  fear  that  this  construction  will  draw  into  the  United 
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States  courts  all  cases  of  ofiences  against  the  person  and  propertj 
of  individuals  is  groundless. 

The  rights  which  are  inalienable  and  belong  to  men  as  men, 
and  not  as  citizens,  are  life,  liberty,  and  the  pursuit  of  happiness. 
The  right  to  be  secure  in  one's  person  or  property  is  not  peculiar 
to  citizenship.  Citizens  share  that  with  aliens.  OiTences  against 
the  person  as  well  as  those  against  property  are  cognizable  in  the 
State  courts,  except  where  the  controversy  arises  between  citizens 
of  different  States,  a  choice  of  forum  is  given ;  but  all  such  privi- 
leges as  are  peculiar  to  citizenship  this  Fourteenth  Amendment, 
it  seems  to  me,  was  adopted  to  enforce. 

And  all  that  the  Supreme  Court  decided  in  the  Slaughter-house 
Cases,  was  that  the  United  States  by  force  of  the  Fourteenth 
Amendment  was  not  clothed  with  authority  to  enforce  the  rights 
common  to  all  men  but  those  only  peculiar  to  citizenship. 

The  right  to  vote  is  not  the  common  right  of  all  persons  resi- 
dent in  Virginia.  It  is  not  the  right  of  all  citizens  of  Virginia 
per  86,  because  a  person  might  be  a  citizen  of  Virginia  who  is 
not  a  citizen  of  the  United  States,  and  the  Constitution  of  the 
State  confers  the  right  to  vote  upon  citizens  of  the  United  States 
solely. 

The  demurrer  insists  upon  it,  that  as  the  State  has  passed  no 
law  abridging  the  right  of  citizens  in  any  particular,  the  indict- 
ment is  bad.  This  view  leaves  out  of  consideration  the  final 
clause  of  the  Fourteenth  Amendment,  which  empowers  Congress 
to  enforce  its  provisions  by  appropriate  legislation.  The  mis- 
chief to  be  prevented  by  the  Fourteenth  Amendment  was  the 
obstruction  of  the  citizen  in  the  exercise  of  the  rights  of  citizen- 
ship, whatever  they  from  time  to  time  might  be.  There  is  no 
way  as  yet  pointed  out  by  which  a  State  can  be  punished,  and 
the  mischief  sought  to  be  prevented  might  be  flagrant  in  viola- 
tion of  State  law,  or  without  any  color  of  authority  under  it. 

The  white  people  in  Virginia  mighty  without  law  or  in  spite 
of  it,  determine  that  no  colored  man  should  vote,  and  the  col- 
ored people  in  South  Carolina  might,  in  the  same  unlawful 
manner,  unite  to  violently  obstruct  their  white  fellow-citizens 
from  exercising  the  elective  franchise.  The  mischief  to  be  pre- 
vented would  be  flagrant^  and  yet  if  this  demurrer  be  good,  no 
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remedy  oould  be  found.  Now  Congress,  in  this  view  of  the  case, 
has  thought  it  appropriate  legislation  to  punish  the  individuals 
who  commit  the  wrong,  whether  under  color  of  State  authority  or 
without  pretending  to  any  authority  at  all.  Who  can  say  that 
this  is  not  appropriate  legislation  ? 

It  remedies  the  existing  evil;  and  a  law  which  accomplishes 
or  tends  to  accomplish  a  purpose  required  by  the  Constitution  to 
be  effected,  cannot  he  said  by  a  judicial  tribunal  to  be  inappro- 
priate :  Fugitive  Slave  Law,  Act  Sept.  18th,  1850. 

In  answer  to  the  objection  that  these  indictments  do  not  allege 
that  the  obstruction  had  was  done  on  account  of  race,  color,  or 
previous  condition  of  servitude,  it  is  sufficient  to  say  that  the 
statute  under  which  the  indictments  are  drawn  uses  no  such  lan- 
guage; and  it  is  most  generally  sufficient  in  setting  out  in  plead- 
ing a  statutory  offence,  to  use  the  words  of  the  statute  creating  it. 

But  if  it  be  contended  that  the  only  power  Congress  had  to 
pass  the  statute  was  that  granted  by  the  Fifteenth  Amendment, 
which  prevents  discrimination  among  voters  on  account  of  race, 
color,  or  previous  condition,  etc.,  and  authorizes  appropriate  legis- 
lation to  prevent  such  discrimination,  there  is  answer  to  it  in  this, 
that  it  is  impossible  to  prove,  though  the  fact  may  be  so,  if  a  bxly 
of  colored  men  in  South  Carolina  assault  and  beat  fifty  white 
people  at  the  polls  and  prevent  their  voting,  and  at  the  same 
time  knock  two  colored  people  down,  that  this  was  done  on  ac- 
count of  race  or  color.  Congress  thought  to  cut  the  thing  up  by 
the  roots,  and  enacted  what  is  really  and  practically  the  only  ap- 
propriate legislation,  as  any  person  who  has  seen  the  efforts  to  en- 
force this  section  must  know,  that  no  person  shall  disturb  another 
at  an  election  to  prevent  his  exercise  of  the  franchise ;  and  as  the 
greater  includes  the  less,  if  he  can  do  so  from  no  motive  he 
cannot  do  it  because  of  race,  color,  or  previous  condition,  etc. 

And  from  these  considerations  we  have  drawn  the  following 
conclusions : 

1st.  That  by  the  Fourteenth  Amendment  to  the  Constitution 
the  people  have  provided  a  citizenship  to  the  United  States,  dire(?t, 
positive  and  paramount,  springing  from  birth  within  its  juris- 
diction, or  by  statutory  naturalization. 

2d.  That  what  the  States  have  claimed  to  do  by  virtue  of  their 
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sovereign  power  over  their  citizens,  the  United  States  may  do 
over  its  eitiEens  by  virtue  of  its  sovereign  power  and  the  direct 
relationship  thus  established. 

3d.  That  while  the  Fourteenth  Amendment,  in  furtherance  of 
this  view,  declares  that  no  State  shall  make  or  enforce  any  law 
contrary  to  this  provision,  it  likewise  declares  that  Congress  shall 
enforce  the  amendment  by  appropriate  legislation.  And  that  as 
Congress  cannot  punish  a  State  qua  State,  it  is  appropriate  legis- 
lation within  the  meaning  of  the  statute  to  attain  its  end,  i,  e., 
the  protection  of  the  citizen  in  his  right  to  vote  by  punishing  the 
individuals  who  obstruct  him  in  its  exercise. 

And  that  even  under  the  Fifteenth  Amendment,  where  experi- 
ence has  shown  the  obstruction  of  voters  on  account  of  race  and 
color  cannot  be,  in  the  judgment  of  Congress,  otherwise  prevented, 
it  is  appropriate  legislation  to  provide  by  statute  that  no  such  ob- 
struction shall  take  place  at  all. 

And  that  this  construction  of  the  Fourteenth  and  Fifteenth 
Amendments  does  not  affect  the  rights  of  the  States  to  define  the 
rights  of  citizenship,  nor  does  it  draw  into  the  jurisdiction  of  the 
United  States  courts  the  question  of  the  invasion  of  the  rights 
of  persons  or  property,  as  such.  It  concerns  only  the  rights 
which  distinguish  persons  as  citizens,  and  which  they  hold  in 
that  character. 

HUGHES,  D.  J. — If  the  election  described,  instead  of  being 
for  municipal  officers,  had  been  for  a  member  of  Congress  or 
presidential  electors  of  the  United  States,  these  indictments,  for 
reasons  which  need  not  here  be  set  forth,  would  have  been  valid 
to  give  jurisdiction  to  this  court,  and  would  have  been  founded 
on  those  sections  of  the  Enforcement  Acts  of  Congress  which  ex- 
pressly relate  to  national  elections. 

On  the  other  hand,  if  the  indictments  ha^l  charged  that  the 
persons  prevented  from  voting  at  this  State  election  were  person? 
of  Saxon,  Celtic,  Mongol,  African,  or  other  descent,  and  that 
the  defendants  prevented  them  from  voting  on  acconnt  of  race, 
then,  being  founded  upon  those  sections  of  the  Enforcement  Ads 
which  were  designed  to  enforce  the  Fifteenth  Amendment  of  the 
National  Constitution,  they  would  have  given  jurisdiction  to 
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this  court:  because  the  Fifteenth  Amendment  expressly  declares 
that  "the  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  State  on 
account  of  race,  color,  or  previous  condition  of  servitude." 

The  offence  charged,  however,  is  clearly  not  within  either  of 
these  categories.  If  it  had  been,  the  jurisdiction  of  this  court 
to  try  it  would  have  been  undeniable. 

The  indictments  are  really  founded  upon  the  4th  section  of  the 
Enforcement  Act  of  May  31st,  1870,  which  declares  that  "  if 
any  person,  by  force,  bribery,  threats,  intimidation,  or  other  un- 
lawful means,  shall  hinder,  delay,  prevent,  or  obstruct,  .... 
any  citizen  from  doing  any  act  required  to  be  done  to  qualify 
him  to  vote,  or  from  voting  at  any  election  (by  the  people  in  any 
State,  territory,  district,  county,  city,  parish,  township,  school 
district,  municipality,  or  other  territorial  subdivision),  such 
person  shall  for  every  such  offence be  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction  thereof,  be  fined,  etc.,  or  im- 
prisoned, etc.,  or  both  at  the  discretion  of  the  court." 

This  section  is  clearly  not  founded  upon  the  Fifteenth  Amend- 
ment, and,  if  constitutional  at  all,  is  so  only  by  virtue  of  the 
clauses  of  the  Fourteenth  Amendment,  which  declare  as  follows: 
"  All  persons  born  and  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  aud  of  the  State  wherein  they  reside.  No  State  .shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States, nor  deny  to  any 

person  the  equal  protection  of  the  laws.  Congress  shall  have 
power  to  enforce,  by  appropriate  legislation,  the  provisions  of 
this  article." 

If  this  language  of  the  Fourteenth  Amendment,  giving  to 
Congress  power  to  legislate  for  preventing  the  abridgment  of  the 
rights  of  citizens  of  the  United  States,  were  not  qualified  by 
another  provision  of  that  amendment,  aud  were  allowed  its 
widest  signification,  then  it  is  broad  enough  to  cover  the  4th 
section  of  the  Enforcement  Act  of  May,  1870,  which  I  have 
quoted,  in  the  broadest  signification  of  that  section's  language; 
and  the  national  courts  would  have  jurisdiction  to  try  any  offence 
abridging  any  right  of  any  citizen  of  the  United  States  on  any 
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account ;  and  the  indictments  at  bar  would  give  jurisdiction  to 
this  court  over  the  offences  charged. 

But  is  this  language  to  be  so  interpreted  ?  Is  it  not  rather  to 
be  limited  by  construction  ?  If  the  latter^  then  the  language  is 
to  be  construed  according  to  rules  of  statutory  interpretation, 
which  are  as  much  a  part  of  the  statutory  law  as  the  statotes 
themselves.  Although,  as  will  appear  in  the  sequel,  it  is  unnec- 
essary for  me  to  do  so  with  reference  to  the  eight  indictments 
under  immediate  consideration,  I  shall  first  treat  this  clause  of 
the  Fourteenth  Amendment  as  if  it  were  not  qualified  by  any 
other  clause  in  that  amendment,  or  by  the  Fifteenth  Amendment 

It  is  a  settled  principle  of  construction  that  all  instruments  are 
to  be  interpreted  according  to  their  real  intention  and  objec^t;  and 
when  statutes  employ  general  terms,  those  terms  are  to  be  limited 
in  giving  effect  to  the  statutes,  according  to  the  real  meaning  of 
their  authors,  rather  than  according  to  their  literal  meaning,  so 
as  to  correct  the  evil  and  advance  the  remedy  contemplated  by 
them.  The  illustration  of  this  principle,  which  is  most  familiar 
to  the  legal  profession,  is  that  given  by  Blackstone,  Book  1,  p. 
59.  A  law  of  Edward  III  forbade  all  ecclesiastical  persons  to 
purchase  provisions  at  Rome.  If  the  term  provisions  had  been 
given  its  widest  meaning,  it  would  have  forbidden  any  of  the 
English  clergy  who  might  happen  to  be  at  Rome  from  buying 
foofl;  but  the  statute  was  construed  with  reference  to  its  inten- 
tion, which  was  to  prohibit  the  purchasing  of  nominations  by 
the  Pope  to  ecclesiastical  benefices  in  England,  which  at  that  day 
were  called  provisions. 

It  is  a  general  principle  that  the  language  of  statutes  is,  if 
possible,  not  to  be  so  interpreted  as  to  produce  al)surdity,  or  op- 
pression, or  evils  greater  than  those  designed  to  be  remedied  by 
them.  Indeed,  the  very  function  and  province  of  a  court  is  to 
construe  and  apply  the  law  according  to  its  true  meaning  only, 
and  for  securing  its  real  objects  alone. 

It  is,  therefore,  perfectly  competent  for  the  National  courts  to 
discriminate  between  "  the  privileges  and  immunities  of  citizens 
of  the  United  States,"  alluded  to  by  the  Fourteenth  Amendment, 
and  to  limit  the  meaning  of  the  acts  of  Congress  passed  to  pro- 
tect them  (the  fourth  section  of  the  first  Enforcement  Act  among 
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otliers),  so  as  to  make  them  conform  in  practice  to  the  spirit  of 
the  Constitution  of  the  United  States,  which  regards  the  National 
government  as  one  of  limited,  express  powers,  and  the  govern- 
ments of  the  States  as  of  general  powers,  not  expressly  enumer- 
ated. The  authority  of  the  courts  to  enlarge  the  powers  of  the 
National  government  by  construction  has  always  encountered 
more  or  less  disfavor.  Their  authority  to  limit  those  powers  by 
construction  has  never  been  regarded  with  jealousy. 

The  only  diflBcuIty  in  thus  discriminating  lies  in  ascertaining 
the  principle  on  which  to  proceed,  and^the  line  of  distinction  to 
be  drawn  in  regard  to  the  privileges  of  the  citizens  of  the  United 
States  intended  to  be  protected,  I  flatter  myself,  however,  that 
this  difficulty  can  easily  be  surmounted  in  considering  the  ques- 
tions raised  upon  the  indictments  before  us. 

The  Supreme  Court  of  the  United  States,  in  its  decision  in  the 
Slaughier-house  CaseSy  16  Wallace,  36,  has  taken  a  part  of  the 
responsibility  of  this  task  off  our  hands.  Those  were  cases  in 
which  the  subject  of  complaint  was  an  act  of  the  legislature  of 
Louisiana.  That  act  created  a  joint  stock  company ;  empowered 
it  to  hold  certain  estate  near  the  city  of  New  Orleans;  required 
that  all  animals  which  should  be  slaughtered  within  a  large  terri- 
tory surrounding  that  city  should  be  slaughtered  upon  the  prem- 
ises of  this  company  ;^  and  gave  it,  in  these  and  other  respects^ 
exclusive  rights  in  abridgment  of  the  like  rights  of  other  citizens, 
and  especially  of  persons  following  the  trade  of  butchering  in 
the  area  described. 

The  United  States  Supreme  Court  held  that  the  National  courts 
had  no  jurisdiction  to  protect  citizens  of  Louisiana,  though  they 
were  citizens  of  the  United  States,  in  such  privileges  as  were 
abridged  in  the  act  of  incorporation  con^plained  of,  passed  by  the 
legislature,  and  approved  by  the  Supreme  Court  of  the  State. 
In  its  decision  in  these  cases,  pronounced  by  Justice  Miller,  the 
Supreme  Court  say,  16  Wallace,  77,  78 : 

"  Was  it  the  purpose  of  the  Fourteenth  Amendment,  by  the  simple 
declaration  that  no  State  should  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  to  transfer  the  security  and  protection  of  all  the  civil  rights 
which  we  have  mentioned  from  the  States  to  the  Federal  govern- 
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ment?  And  where  it  is  declared  that  Congress  shall  have  power  to 
enforce  that  article,  was  it  intended  to  bring  within  the  power  of 
Congress  the  entire  domain  of  civil  rights  heretofore  belonging  ex- 
clusively to  the  States  ? 

'*  All  this  and  more  must  follow  if  the  proposition  of  the  plaiDtifis 
in  error  be  sound.  For,  not  only  are  these  rights  subject  to  the  con- 
trol of  Congress  whenever  in  its  discretion  any  of  them  are  suppoeed 
to  be  abridged  by  State  legislation,  but  that  body  may  also  pass  laws 
in  advance,  limiting  and  restricting  the  exercise  of  legislative  poweis 
by  the  States,  in  their  most  ordinary  and  usual  functions,  as  in  its 
judgment  it  may  think  proper,  on  all  such  subjects. 

"And  still  further,  such  a  construction,  followed  by  the  reversal 
of  the  judgment  of  the  Supreme  Court  of  Louisiana  in  these  cases, 
would  constitute  this  court  a  perpetual  censor  upon  all  legislation  of 
the  States  on  the  civil  rights  of  their  own  citizens,  with  authority  to 
nullify  such  as  it  did  not  approve  as  consistent  with  those  rights  as 
they  existed  at  the  time  of  the  adoption  of  this  amendment  The 
argument,  we  admit,  is  not  always  the  most  conclusive  which  is 
drawn  from  the  consequences  urged  against  the  adoption  of  a  par- 
ticular construction  of  an  instrument.  But  when,  as  in  the  case 
before  us,  these  consequences  are  so  serious,  so  far-reaching  and  per- 
vading, so  great  a  departure  from  the  structure  and  spirit  of  our 
institutions ;  when  the  effect  is  to  fetter  and  degrade  the  State  gov- 
ernments by  subjecting  them  to  the  control  of  Congress  in  the  exer- 
cise of  powers  heretofore  universally  conceded  to  them,  of  the  most 
ordinary  and  fundamental  character ;  when,  in  fact,  it  radically 
changes  the  whole  theory  of  the  relations  of  the  State  and  Federal 
governments  to  the  people ;  the  argument  has  a  force  that  is  irre- 
sistible, in  the  absence  of  language  which  expresses  such  a  purpoee 
too  clearly  to  admit  of  doubt.  We  are  convinced  that  no  such  re- 
sults were  intended  by  the  Congress  which  proposed  those  amend- 
ments, nor  by  the  legislatures  of  the  States  which  ratified  them.'' 

That  august  court  accordingly  decided  that  it  had  no  juris- 
diction to  protect  the  privileges  which  were  abridged  by  the  act 
of  incorporation  complained  of,  the  privileges  abridged  being 
those  which  belong  to  citizens  of  the  State.as  such,  and  distin- 
guished from  those  which  attached  to  them  as  citizens  of  the 
United  States. 

Its  decision  authorizes  us  to  construe  the  clauses  of  the  Four- 
teenth Amendment  in  question,  and  the  acts  of  Congress  passed 
to  enforce  them,  according  to  their  direct  historical  object,  rather 
than  their  mere  literal  meaning;  and,  more  particularly,  so  to 
construe  them  as  to  discriminate  between  those  rights  of  the 
citizen  which  he  has  as  a  citizen  of  the  State  and  those  which 
belong  to  him  as  a  citizen  of  the  United  States. 
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In  CorfieUl  v.  Coryell,  4  Wash.  C.  C.  Reports,  371,  Justice 
Washington  defined  the  privileges  and  immunities  which  belong 
to  citizens  of  the  States  as  such  to  be  those  which  he  called  "  fun- 
damental ;"  such  as  "  belong  of  right  to  citizens  of  all  govern- 
ments, and  always  belonged  to  citizens  of  the  several  States  of 
this  Union  from  the  time  of  their  independence.'^  They  embrace 
those  rights  which  belong  to  a  man  as  a  member  of  society, 
together  with  those  which  the  Constitution  and  laws  of  his  State 
confer  upon  its  citizens. 

On  the  other  hand,  the  rights  which  we  have  as  citizens  of  the 
United  States  are  such  as  are  implied  in  the  language  of  Judge 
Taney,  when  he  declared  that  "we  are  citizens  of  the  United 
States  for  all  the  great  purposes  for  which  the  Federal  govern- 
ment was  established/'  For  instance,  a  man  as  a  citizen  of 
Virginia  may  carry  on  a  business  here  by  paying  a  certain  tax : 
in  virtue  of  which  fact  a  citizen  of  Maryland,  as  a  citizen  of  the 
United  States,  has  a  right  to  carry  on  the  like  business  in  Vir- 
ginia by  the  payment  of  no  greater  tax.  So,  under  the  Consti- 
tution of  the  State,  a  man  born  in  Virginia  is  a  citizen  here  after 
a  certain  age ;  by  virtue  of  which  fact  he  may  become,  under  the 
Constitution  of  the  United  States,  a  citizen  of  New  York  by  a 
change  of  residence  to  that  State.  This  parallel  between  the 
rights  held  by  citizens,  respectively,  in  their  two  characters, 
might  be  run  out  through  many  examples ;  but  the  distinction 
is  too  plain  to  need  further  illustration.  For  other  decisions  on 
the  subject,  see  9  Wheat,  203 ;  11  Pet.,  102 ;  5  Wallace,  471 ;  8 
Id.,  180;  9  Id.,  41 ;  and  12  Id.,  430. 

Adopting  this  broad  distinction,  and  availing  of  the  authority 
given  by  the  Supreme  Court  in  its  decision  in  the  Slaughier-hoa^ 
Cases,  the  national  courts  are  justified  in  refusing  to  take  cogni- 
zance of  offences  committed  in  violation  of  those  rights  which 
belong  to  a  j>erson  as  the  citizen  of  a  State,  not  created  or  conferred, 
but  only  guaranteed,  by  the  National  Constitution ;  and  in  confin- 
ing their  jurisdiction  to  those  rights  which  belong  to  persons  pecu- 
liarly in  their  character  as  citizens  of  the  United  States. 

This  much  being  settled,  and  inasmuch  as  the  fourth  section 
of  the  Enforcement  Act  of  May,  1870,  concerns  only  the  citizen's 
right  of  voting,  it  is  only  necessary  to  inquire  how  the  right  of 
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voting  attaches  to  the  citizen ;   whether  iu  his  character  as  a 
citizen  of  the  State,  or  in  that  of  a  citizen  of  the  Uniteil  States. 

Before  the  adoption  of  the  Fourteenth  Amendment,  a  raan  was 
a  citizen  of  the  United  States  only  derivatively,  by  virtue  of  his 
being  a  citizen  of  a  State.  Such  was  the  principle  of  the  decisioo 
of  the  Supreme  Court  of  the  United  States  in  the  case  of  Dred 
Scott  v.  Sanfordy  19  Howard,  393,  in  which  that  court  expressly 
decided  that  as  a  man  of  African  <lescent  was  not  the  citizen  of 
any  State,  therefore  he  could  not  be  a  citizen  of  the  United  Stales. 

By  the  adoption  of  the  Fourteenth  Amendment,  the  new  dahis 
of  citizenship  of  the  United  States,  inde|)endently  of  that  of  citi- 
zenship of  the  State,  was  fir^^t  established  ;  but  it  does  not  follow 
that  the  incorporation  of  this  new  provision  into  our  national 
polity  has  abolished  or  obliterated  the  line  of  distinction  which 
the  National  courts  had  claimed  the  power  to  draw  between  the 
rights  of  a  person  as  citizen  of  a  State  and  those  which  he  had  as 
citizen  of  the  United  States.  There  is  not  yet  any  general  act 
of  Congress  clothing  the  citizen  of  the  United  States  propria  vigore 
with  all  the  rights  of  the  citizen  of  the  State  where  he  resides, 
and  giving  the  National  courts  express  jurisdiction  to  protect 
those  rights. 

Certainly  there  can  be  no  law  of  Congress  found  which  directly 
purports  to  constitute  any  citizen  of  the  United  States  a  voter  in 
the  State  in  which  he  resides.  Indeed,  such  a  law  would  seem 
to  be  unconstitutional ;  for  the  Fourteenth  Amendment  itself 
contains  a  clause  which  leaves  to  the  States  the  power,  always 
before  possessed  by  and  conceded  to  them,  of  prohibiting  citizens 
of  the  United  States  from  voting,  and  of  declaring  who  shall  be 
voters,  even  in  National  elections.  That  amendment,  in  the 
second  paragraph,  provides  that  "  when  the  right  to  vote  at  any 
election  for  the  choice  of  electors  for  President  and  Vice-Presi- 
dent of  the  United  States,  representatives  in  Congress,  the  execa- 
tive  and  judicial  officers  of  a  State,  or  the  members  of  the  l^is- 
lature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  Siate^ 
being  twenty-one  years  old,  and  citizens  of  the  United  StateSy  except 
for  participation  in  rebellion  or  other  crime,  the  basis  of  represen- 
tation therein  shall  be  reduced  in  the  proportion  which  the  number 
of  such  male  citizens  bears  to  the  whole  number  of  male  citizens 
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twenty-one  years  of  age  in  such  State."  Thus  the  right  to  vote, 
even  of  citizens  of  the  United  States,  is  left  even  by  the  Four- 
teenth Amendment  itself,  to  be  regulated  and  defined  by  the 
States,  which  had  always  held  that  power.  The  State  of  Virginia 
has  accordingly  exercised  this  prerogative,  pursuant  to  her  own 
uncontrolled  views  of  justice  and  propriety,  in  the  first  clause  of 
the  third  article  of  her  State  Constitution,  which  is  in  these 
words:  "Every  male  citizen  of  the  United  States  twenty-one 
years  old  who  shall  have  been  a  resident  of  this  State  twelve 
months,  and  of  the  county,  city,  or  town  in  which  he  shall  offer  to 
vote  three  months  next  preceding  any  election,  shall  be  entitled  to 
vote  upon  all  questions  submitted  to  the  people  at  such  election;" 
following  this  general  provision  with  the  usual  exceptions  of 
persons  committing  crime,  etc. 

And  here  I  will  remark  that  the  right  to  vote  would  seem  to 
be  not  fundamental ;  not  a  natural  right.  The  power  to  declare 
who  shall  be  voters,  who  shall  be  constituents  of  the  political 
sovereignty  of  a  State,  has  been  claimed  by  and  conceded  to  each 
State  from  the  beginning  of  our  independence;  and  is  expressly 
conceded  by  the  clause  of  the  Fourteenth  Amendment  which  I 
last  quoted.  The  right  to  vote  would  seem  to  be  not  an  inherent 
right,  but  a  couferred  privilege  ;  a  privilege  not  derived  from  the* 
United  States,  but  from  the  State  alone;  a  privilege  belonging 
to  the  man  as  a  citizen  of  the  State,  and  not  to  him  in  his  char- 
acter as  citizen  of  the  United  States.  The  noble  liberality  of 
Virginia  in  making  every  citizen  of  the  United  States  resident 
within  her  borders  a  voter  in  every  election,  does  not  in  any 
degree  change  the  fact  that  he  derives  this  right  from  herself. 
Nor  does  the  obligation  of  the  United  States  to  guarantee  to  the 
States  a  republican  form  of  government  change  the  fact  now  ex- 
isting, and  which  has  existed  from  the  founding  of  the  Union, 
that  to  the  States  is  left  the  power  of  defining  and  regulating  the 
right  of  suffrage,  a  power  without  which  a  State  could  scarcely 
be  considered  as  any  longer  retaining  its  autonomy. 

It  being,  therefore,  incontrovertible  that  the  right  to  vote  in  a 
State  election  belongs  to  a  man  as  the  citizen  of  his  State,  it 
remains  to  ask  what  right  connected  with  voting  belongs  to  him 
as  a  citizen  of  the  United  States.     Under  the  Fift;eenth  Amend- 
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ment  his  right  as  a  national  oitizen  is — not  to  be  prevented  fnm 
voting  "  on  account  of  race,  color ,  or  previous  condition  of  servi- 
tude;^'  which  is  a  right  not  involved  in  the  indictments  at  bar. 
Has  he  any  similar  right  in  his  national  character  under  tlie 
Fourteenth  Amendment  ?     Whatever  right  the  national  citizeD, 
as  such,  may  have,  under  the  general  terms  of  the  Fourteenth 
Amendment,  not  to  be  abridged  in  his  privileges  or  immunities^  so 
far  as  other  privileges  are  concerned,  yet  that  amendment  gives 
him  no  such  right  as  to  the  privilege  of  voting,  because  it  ex- 
pressly leaves  to  the  States  the  power  of  regulating  the  right  of 
suffrage  in  both  State  and  National  elections.     It  is  therefore 
,  plain  that  not  only  is  the  right  to  vote  derived  from  the  State, 
and  not  only  does  it  belong  to  the  category  of  rights  which  it 
is  peculiarly  within  the  province  of  the  State  tribunals  to  protect, 
but  it  is  excepted  by  the  Fourteenth  Amendment  from  those 
general  privileges  and  immunities  of  citizens  of  the  United  States 
which  the  States  are  forbidden  to  abridge.     It  is  indeed  a  right 
which  the  States  are  expressly  allowed  to  abridge  in  every  other 
respect  than  on  account  of  race,  color,  and  previous  servitude. 

If  the  Constitution  gives  this  permission  to  the  States,  then  no 
act  of  Congress  forbidding  the  abridgment  of  this  right  on  other 
account  than  of  race,  color,  etc,  is  constitutional,  and  no  indict- 
ment founded  upon  such  a  law  is  valid  to  give  jurisdiction  of 
the  offence  charged  to  the  National  courts. 

It  is  contended  that  from  whatever  source  a  right  comes  to  a  citi- 
zen of  the  United  States,  yet,  once  attaching  to  him,  it  is  competent 
for  Congress  and  the  United  States  courts  to  protect  him  in  it 
This  argument  would  confer  the  power  and  duty  of  protecting 
the  citizen  of  the  United  States  from  any  of  the  ordinary  offences 
at  common  law,  such  as  murder,  false  imprisonment,  and  the 
like.  This  cannot  be  a  sound  proposition.  There  is  an  obvious 
distinction  to  be  made  on  this  subject 

Although  still  unnecessary  to  my  argument  as  to  the  eight 
indictments  mentioned,  I  will  advert  to  the  distinction  which 
should  be  drawn  between  rights  proper  and  those  improper  for 
the  jurisdiction  of  the  National  courts.  It  is  that  so  well  stated  by 
Mr.  Justice  Bradley  in  his  opinion  in  the  case  of  the  United  States 
V.  Oruikshank  et  als.,  reported  in  13  American  Law  Register  630, 
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where  the  learned  justice  distinguishes  between  those  provisions 
of  the  National  Constitution  which  guarantee  fundamental  rights, 
the  duty  of  protecting  which  properly  belongs  to  the  States,  and 
those  provisions  which  either  create  rights  or  enjoin  affirmative 
legislation  upon  Congress  for  their  protection. 

I  cannot  but  express  a  cordial  and  full  concurrence  in  the  fol- 
lowing remarks  of  Mr.  Justice  Bradley  on  that  subject.    He  says : 

"  With  regard  to  those  acknowledged  rights  and  privileges  of  the 
citizen  which  form  a  part  of  his  political  inheritance  derived  from 
the  mother  country,  and  which  were  challenged  and  vindicated  by 
centuries  of  stubborn  resistance  to  arbitrary  power,  they  belong  to 
him  as  his  birthright,  and  it  is  the  duty  of  the  particular  State  of 
which  he  is  a  citizen  to  protect  and  enforce  them,  and  to  do  nought 
to  deprive  him  of  their  full  enjoyment. 

"  When  any  of  these  rights  and  privileges  are  secured  by  the 
Constitution  of  the  United  States  only  by  a  declaration  that  the 
State  or  the  United  States  shall  not  violate  or  abridge  them,  it  is 
at  once  understood  that  they  are  not  created  or  conferred  by  the 
Constitution,  but  that  the  Constitution  only  guarantees  that  they 
shall  not  be  impaired  by  the  State,  or  the  United  States,  as  the  case 
may  be. 

"The  fulfilment  by  the  United  States  of  this  guaranty  is  the  only 
duty  with  which  that  government  is  charged. 

'*  The  affirmative  enforcement  of  the  rights  and  privileges  them- 
selves, unless  something  more  is  expressed,  does  not  devolve  upon 
it,  but  belongs  to  the  State  government  as  a  part  of  its  residuary 
sovereignty. 

If  this  distinction  be  correct,  then,  as  the  right  of  voting  is 
not  conferred  by  the  National  Constitution,  nor  even  guaranteed 
by  that  instrument,  except  in  a  qualified  and  negative  way  by 
the  Fifteenth  Amendment,  it  is  not  one  of  those  rights  over  which, 
when  proposed  to  be  exercised  in  a  State  election,  Congress  or 
the  National  courts  have  jurisdiction. 

Thus  are  we  brought  by  legitimate  argument,  founded  upon 
the  decision  in  the  Slaughter-house  Cases,  and  the  very  able  one 
in  the  Cruikshank  Gase,  to  a  conclusion  against  the  validity  of 
the  eight  indictments  pending  against  the  judges  of  election  of 
Petersburg. 

But  there  is  a  much  more  direct  method  of  reaching  the  same 
conclusion,  which  avoids  a  resort  to  the  power  of  construction, 
and  which  renders  useless  the  distinction  drawn  by  the  National 
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courts  in  the  cases  alluded  to  between  the  rights  belonging  to  a 
person  respectively  in  his  two  characters  of  citizen  of  the  State 
and  citizen  of  the  United  States,  and  between  the  rights  created 
or  conferred,  and  those  merely  guaranteed  by  the  National  Con- 
stitution.    It  is  this : 

Admit  for  argument's  sake,  that  the  Fourteenth  Amendment, 
in  its  first  paragraph,  was  intended  to  prohibit  the  abridgment 
of  any  privilege  of  the  citizen  by  the  State,  or  by  its  citizens,  on 
any  account  whatever :  yet  the  second  paragraph  of  the  same 
amendment,  which  leaves  to  the  States  the  power  always  held  by 
them  to  prescribe  the  qualifications  for  suffrage  at  their  pleasure 
in  National  and  State  elections,  expressly  excepts  the  right  of 
voting  from  those  general  privileges ;  and  the  most  that  can  be 
insisted  upon  is  that  the  Fourteenth  Amendment  protects  the 
citizen  of  the  United  States  iu  all  privil^es  except  the  right  of 
voting,  and  leaves  this  right  to  be  regulated  ad  libitum  by  the 
States.  It  was  this  latter  fact  which  created  the  necessity  for 
the  Fifteenth  Amendment,  and  that  amendment  would  mean 
nothing,  and  would  have  been  wholly  unnecessary  if  before  its 
adoption  the  States  had  not  had  uncontrolled  power  over  the 
right  of  suffrage.  Its  sole  object  was  to  limit  the  unrestrained 
power  of  the  State  over  this  right  which  had  been  conceded  by 
the  Fourteenth  Amendment ;  but  it  undertook  to  limit  the  power 
only  in  one  respect.  It  declared  in  substance  that  notwithstand- 
ing the  States  possessed  uncontrolled  power  over  this  right  they 
should  be  restricted  in  exercising  their  power  at  least  this  far,  to 
wit :  They  should  not  deny  or  abridge  the  right  of  the  citizen  to 
vote  "  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude." 

I  am,  therefore,  of  opinion  that  any  law  of  Congress  is  on- 
constitutional  which  makes  the  preventing  of  a  voter  from  voting 
in  a  State  election  penal  on  any  other  account  than  of  race,  color, 
or  previous  condition  of  servitude ;  and  that  any  indictment 
charging  such  an  offence,  though  founded  upon  such  a  law  or 
section  of  a  law  of  Congress,  is  invalid  to  give  jurisdicdon  of 
such  an  offence  to  this  court.  I  think,  consequently,  that  the 
demurrers  of  the  defendants  to  the  eight  indictments  against  the 
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Petersburg  judges  of  election  are  good^  and  that  the  indictments 
should  be  quashed. 

II.  The  three  indictments  pending  against  certain  registrars  of 
election  in  Petersburg  diflTer  in  two  respects  as  to  the  questions 
which  I  have  l)een  considering,  from  those  pending  against  the 
judges  of  election. 

1.  They  all^e  that  the  persons  who  were  prevented  from 
registering  were  of  African  descent,  but  omit  to  charge  that  they 
were  prevented  from  registering  "  on  account  of  race,  color,  or 
previous  condition  of  servitude.'^  These  are  not  indictments, 
therefore,  founded  upon  the  Fifteenth  Amendment  or  any  act  of 
Congress  passed  for  enforcing  it.  We  are  not  at  liberty  to  infer 
from  the  mere  circumstances  that  a  man  was  of  any  particular 
race,  and  prevented  from  exercising  a  right,  that  he  was  so  pre- 
vented on  account  of  his  race.  That  fact  must  be  charged  before 
it  can  be  proved,  and  the  failure  to  charge  it  is,  I  think,  fatal  to 
these  indictments,  so  far  as  the  Fifteenth  Amendment  and  the 
statutes  enforcing  it  are  concerned. 

2.  These  three  indictments  each  charge  in  substance  that  the 
defendant  ^^did  refuse  and  knowingly  omit  to  give  to  all  citizens 
of  the  United  States  in  his  ward  the  same  and  equal  opportunity, 
without  distinction  of  race,  color,  or  previous  condition  of  servi- 
tude, to  register,  etc. ;  but  to  the  contrary  thereof,  refused  and 
knowingly  omitted  to  give  A.,  B.,  C,  D.,  and  E.  the  opportunity  to 
register  which  he  gave  to  others,  the  said  A.,  B.,  C ,  D.,  and  E. 
being  qualified,  etc.,  and  citizens  of  the  United  States  of  "African 
race  and  descent.''  By  not  charging  that  the  refusal  was  on 
account  of  the  race,  etc.,  of  the  injured  persons,,  these  indictments, 
for  the  reasons  I  have  stated,  do  not  come  under  the  Fifteenth 
Amendment.  If  they  are  valid  at  all,  to  give  jurisdiction  to 
this  court  it  must  be  under  the  Fourteenth  Amendment  and  the 
4th  section  of  the  Act  of  May,  1870.  But,  for  reasons  already 
abundantly  stated,  registration  is  a  right  conferred  by  the  State. 
Each  of  the  three  indictments  under  immediate  consideration 
expressly  recites  that  the  right  is  conferred  by  the  laws  of  Vir- 
ginia, and  that  the  duties  of  the  registrar  were  duties  imposed 
by  State  laws.     Nor  do  they  charge  that  in  consequence  of  the 

failure  of  the  injured  persons  named  to  be  admitted  to  registra- 
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tion  they  lost  their  right  to  vote  either  at  a  State  election  or  an 
election  held  for  officers  of  the  United  States.  The  denial  merely 
of  registration  is  an  offence  against  the  State,  if  it  be  on  any  other 
account  than  of  race,  color,  etc.,  If  the  indictments  had  charged 
that  the  denial  had  been  on  account  of  race,  etc.,  the  offeooe 
would  have  been  cognizable  here ;  or  if,  after  charging  the  denial, 
the  indictments  had  gone  on  to  charge  that  in  consequence  thereof 
the  citizen  of  the  United  States  was  prevented  from  voting  at  an 
election  held  for  a  member  of  Congress,  or  electors  of  a  President 
of  the  United  States,  I  am  inclined  to  think  that  the  ofience 
would  have  been  cognizable  here.  But  a  chai^  merely  that  a 
citizen  of  the  United  States  was  denied  registration,  without  other 
allegation  to  make  it  appear  that  some  right  was  abridged  which 
belonged  to  the  man  as  a  citizen  of  the  United  States,  is  not 
sufficient  to  give  cognizance  of  the  offence  to  this  court. 

I,  am,  therefore,  of  opinion  that  the  demurrers  to  these  indict- 
ments against  the  Petersburg  registrars  ought  to  be  sustained^ 
and  that  the  latter  ought  to  be  quashed. 

The  judges  being  divided  in  opinion,  the  case  was  certified 
to  the  Supreme  Court  of  the  United  States. 


United  Stales  Vircuit  Oovrt,  Eastern  District  of  Vtrjn'nta,  at 

Alexandria,  July  Term,  1874. 

United  States  r.  E.  R.  Taylor. 

Section  279  of  the  Revised  Postal  Laws  of  1872  (v.  17,  p.  298,  cb.  885,  sec- 
tion 114  of  the  acts  of  Congress  for  that  year  ;  now  section  6467  of  the 
Revised  Statutes  of  the  United  States)  created  two  distinct  offences,  to  wit, 
first,  the  embezzling,  etc.,  of  a  letter  carried  in  the  United  Slates  mail, 
and  second,  the  stealing  of  its  contents;  and,  therefore,  an  indictment 
charging  merely  the  embezzlement  is  sufficient  to  sustain  a  verdict  of 
guilty,  on  motion  in  arrest  of  judgment,  and  to  warrant  judgment  «od 
sentence. 
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This  was  an  indictment  against  the  defendant,  as  a  postal-car 
clerk,  engaged  in  the  postal  service  of  the  United  States,  on  the 
mail  route  from  Washington  City  to  Lynchburg,  Virginia,  on 
the  Orange,  Alexandria,  and  Manassas  Railroad,  for  embezzling 
a  letter  intrusted  to  him  which  was  intended  to  be  conveyed  by 
mail  and  to  be  delivered  at  the  town  of  Charlottesville,  the  letter 
having  been  addressed  to  John  T.  &  Henry  McColly  at  the 
University  of  Virginia,  and  having  contained  fourteen  coupons, 
each  for  $35,  aggregating  to  $490  in  value ;  the  letter  having 
been  deposited  at  the  post-office  at  Huntsville,  Alabama,  and 
having  never  been  delivered  at  Charlottesville,  Virginia. 

The  United  States  Attorney,  L.  L.  Letms,Jxir  the  proaeeiution, 

L.  H.  Chandlery  Alfred  Morton,  and  B,  W.  Hoxsey,  for  the 
defefnoe. 

The  jury  brought  in  a  verdict  of  guilty,  and  most  of  them 
accompanied  the  verdict  with  a  paper  recommending  the  prisoner 
to  the  clemency  of  the  court. 

The  counsel  of  the  prisoner,  through  Mr.  Alfred  Morton, 
moved  for  an  arrest  of  judgment,  on  the  following  grounds : 

Section  279  of  the  act  of  Congress,  "  to  revise,  consolidate, 
and  amend  the  statutes  relating  to  the  Post-office  Department," 
approved  June  8th,  1872,  is  so  worded  as  to  seem  to  make  one 
offence  of  the  several  acts,  which  it  describes,  and,  in  its  latter 
clause,  to  employ  a  different  phraseology  from  that  which  was 
used  in  section  21  of  the  statute  of  March  3d,  1825,  of  which 
it  is  a  revisal.  The  section  as  it  now  stands  declares  that  any 
person  employed  in  the  postal  service,  who  shall  secrete,  embezzle, 
or  destroy  any  letter  coming  into  his  possession,  which  was  in- 
tended to  be  conveyed  by  the  mail,  containing  any  agreement 
for  the  payment  of  money ;  any  such  person  who  shall  steal  or 
take  such  contents  out  of  any  letter  coming  into  his  possession 
in  the  regular  course  of  his  official  duties,  provided  the  letter 
shall  not  have  been  delivered  to  the  person  to  whom  addressed, 
every  such  person  shall,  on  conviction  thereof,  for  every  such 
offence,  be  imprisoned  at  hard  labor  not  less  than  one  nor  more 
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than  five  years.  Upon  this  section^  thus  worded  and  punctuated, 
the  question  arises  whether  the  embezzlement  of  the  letter  is  itself 
a  complete  offence  under  the  section,  subjecting  the  embezzler  to 
the  penalty  denounced ;  or,  whether  the  embezzlement  of  the 
letter  and  the  stealing  of  its  contents  are  not  two  acts,  both  of 
which  are  necessary  to  constitute  the  offence  created  by  this  sec- 
tion of  the  statute. 

In  the  original  law  the  phrase  in  the  latter  clause  of  the  section, 
"  or  if  any  such  person,"  is  used ;  whereas  in  the  new  law  this 
disjunctive  form  of  expression  is  abandoned,  and  the  explanatory 
form, "  any  such  person  "  is  substituted.  If  the  disjunctive  form 
of  the  old  law  had  been  preserved  in  the  new,  then  a  different 
person  might  be  punished  for  stealing  the  contents  from  the  one 
who  had  embezzled  the  letter  itself;  and  two  distinct  offences 
would  have  been  created  by  the  section. 

But  the  present  language  of  the  section  is  such  as  to  seem,  in 
the  phrases  "  any  person  who  shall  secrete,  embezzle,  or  destroy," 
and  "any  such  person  who  shall,''  and  " every  such  person  shall," 
to  refer  throughout  to  the  same  person ;  and  to  require  that  this 
same  person,  in  order  to  conviction,  shall  have  embezzled  the 
letter  and  stolen  its  contents  also. 

If  such  be  the  proper  construction  of  this  section,  if  it  really 
intends  that  the  offence  provided  for  shall  consist  of  the  embez- 
zling of  the  letter  and  the  stealing  of  its  contents,  then,  of  coarse, 
the  indictment,  in  order  to  be  good,  must,  in  each  count,  charge 
the  embezzling,  and  also  charge  the  stealing. 

In  the  case  of  Taylor  the  indictment  does  not  contain  a  charge 
of  the  stealing  of  the  contents  of  the  letter.  It  charges  only  the 
embezzlement  of  the  letter.  Nor  is  there  a  second  count  charging 
the  stealing. 

If  these  two  acts  be  necessary  to  constitute  the  ofience  created 
by  section  279,  then  there  can  be  no  sentence  pronounced  apon 
a  verdict  of  guilty,  found  on  an  indictment  charging  only  the 
embezzlement. 

The  judge  said,  that  as  there  had  been  no  decision  upon  the  sec- 
tion in  its  new  form,  and  it  was  important  that  it  should  be  decided 
deliberately  and  correctly,  in  order  that  district  attorneys  should 
know  with  certainty  upon  what  construction  of  the  section  to 
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draw  their  indictments  in  future  oases,  he  would  entertain  the 
motion  in  SLvre^t  of  judgment  until  the  adjourned  term  of  the 
court,  to  be  held  at  Richmond,  on  the  8th  of  September  next, 
and  would  put  the  defendant  under  bail  to  appear  there  on  that 
day  to  answer  the  judgment  of  the  court,  which  was  accordingly 
done. 

At  Richmond,  8th  September,  1874,  the  judge  rendered  his 
decision  in  the  case  as  follows : 

HUGHES,  J.— Section  279  of  the  Revised  Postal  Laws,  di- 
vested of  the  words  which  are  inapplicable  to  the  offence  charged 
in  the  indictment  in  this  case,  is  as  follows : 

"Any  person  employed  in  any  department  of  the  postal  service  of 
the  Uuited  States  who  shall  secrete,  embezzle,  or  destroy  any  letter 
intrusted  to  him,  or  which  shall  come  into  his  possession,  and  which 
was  intended  to  be  conveyed  by  mail,  or  carried  by  any  person  em- 
ployed in  any  department  of  the  mail  service,  and  which  shall  con- 
tain any  banknote,  bond,  draft,  promissory  note,  or  agreement  for 
the  payment  of  money ;  any  such  pei'son  who  shall  steal  or  take  any 
of  the  things  aforesaid  out  of  any  letter  which  shall  have  come  into 
his  possession,  either  in  the  regular  course  of  his  official  duties,  or  in 
any  other  manner  whatever,  and  provided  the  same  shall  not  have 
been  delivered  to  the  party  to  whom  it  is  directed,  every  such  person 
shall  on  conviction  thereof,  for  every  such  offence,  be  imprisoned  at 
hard  labor  not  less  than  one  nor  more  than  five  years." 

This  section  contemplates  and  recites  two  distinct  acts,  that  of 
embezzling  the  letter,  and  that  of  stealing  its  contents,  and  the 
question  arising  upon  it  is,  whether  it  intends  to  make  each  of 
these  acts  punishable  by  the  imprisonment  it  imposes,  or,  whether 
it  intends  that  both  acts  shall  be  necessary  to  constitute  one 
offence. 

If  the  two  acts  are  necessary  to  constitute  the  offence  punish- 
able under  the  section,  then  this  indictment  is  defective  because 
it  charges  only  the  embezzling  of  the  letter,  and  contains  no 
charge  of  the  stealing  of  the  contents,  and  the  verdict  of  guilty 
which  has  been  found  on  the  indictment,  and  which  therefore 
finds  only  the  embezzling,  is  not  sufficient  to  warrant  a  judgment 
and  sentence  for  embezzling  arid  stealing. 

It  is  hardly  necessary  to  premise  that  (with  a  very  few  excep- 
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tions)  there  are  no  ofienoes  against  the  United  Stat^  oognizable 
by  the  national  courts,  except  such  as  are  made  so  by  express 
law  of  Congress,  and  that  any  such  offence,  in  order  to  be  punish- 
able, must  be  brought  by  the  indictment  strictly  within  the  terms 
of  the  express  law,  and  that  no  law  of  Congress  can  be  held  to 
embrace  an  offence  against  the  United  States  merely  from  the 
feet,  that,  otherwise,  the  offence  would  go  unpunished.  The 
offence  must  be  expressly  created  by  law,  and  must  be  distinctly 
charged  in  the  indictment. 

At  the  trial  of  this  cause  I  was  strongly  of  opinion  that  sec- 
tion 279  of  the  amended  law  of  1872,  was  at  least  ambiguous, 
and  that  the  motion  in  arrest  of  judgment  might  be  sustained  on 
that  ground  alone,  for  there  is  no  more  obvious  principle  of 
natural  justice  than  that  the  laws  creating  offences,  mcda prohibita, 
ought  to  be  plain,  clear  and  unequivocal.  As  this  case  will  con- 
stitute an  important  precedent,  and  it  was  desirable  that  it  should 
be  decided  upon  mature  deliberation,  I  adjourned  the  motion  and 
the  term  of  the  court  over  until  this  occasion,  partly  in  the  hope 
that  the  circuit  judge  might  be  present,  and  aid  in  settling  the 
question  arising  upon  the  law  for  this  circuit. 

The  question,  as  before  stated,  raised  by  the  motion  in  arrest 
of  judgment,  is,  whether  section  279  makes  the  act  of  embezzling 
the  letter,  and  the  act  of  stealing  its  contents,  each  punishable 
by  imprisonment  for  from  one  to  five  years;  or,  whether,  under 
the  peculiar  language  of  the  section,  both  acts  are  necessary  to 
constitute  the  offence  made  punishable.  It  was  contended  in 
argument,  that  the  whole  of  the  first  part  of  the  section,  down 
to  the  phrase  "any  such  person,"  is  descriptive  of  the  person 
chargeable  with  the  offence,  and  that  the  words  any  ttueh  penon 
refer  to  the  person  who  has  secreted,  embezzled  or  destroyed  tie 
letter  described,  and  not  merely  to  a  person  "  employed  in  any 
department  of  the  postal  service."  If  this  be  so,  then  every  in- 
dictment framed  upon  this  section  must  recite  the  embezzling, 
and  also  charge  the  stealing,  and  the  verdict  must  find  both  facts, 
in  order  to  warrant  a  judgment  and  sentence  of  imprisonment. 

This  construction,  however,  cannot  be  adopted  by  the  court 
It  is  plain  from  the  whole  context,  that  this  part  of  the  section 
retains,  since  the  amendment,  the  meaning  which  it  had  before, 
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and  which  it  has  been  construed  to  have,  ever  since  it  was  adopted 
into  our  penal  code  from  that  of  England,  in  1825.  The  object 
of  this  first  part  of  the  section  is,  not  to  describe  a  person,  bat 
to  define  an  offence,  that  of  secreting,  embezzh'ng,  or  destroying 
a  letter  intended  to  be  conveyed  by  mail,  and  coming  into  the 
possession  of  the  postal  employ^  in  the  regular  course  of  his 
official  duties.  The  word  "such''  in  the  phrase  "any  such  per- 
son," has  always  been  held,  and  must  still  be  held,  to  refer  only 
to  an  employe  in  the  postal  service ;  and  has  never  been,  and 
cannot  now  be,  held,  to  refer  comprehensively  to  an  employe 
who  has  embezzled  a  letter  intrusted  to  him  in  the  course  of  his 
official  duty. 

A  proper  means  of  testing  the  true  meaning  of  the  whole  sec- 
tion, is  by  inquiring  whether  the  section  makes  it  necessary  that 
the  same  person  who  embezzles  the  letter  shall  also  steal  its  con- 
tents, and  that  the  letter  be  the  same  as  the  one  whose  contents 
were  stolen,  in  order  to  complete  the  offence  made  punishable. 

The  person  who  embezzles  and  the  one  who  steals,  must  in 
either  case,  be  an  employ 6  of  the  department  of  the  postal  service. 
The  letter  embezzled  and  the  letter  whose  contents  are  stolen, 
must  each  be  intended  to  be  conveyed  by  mail,  and  must  not  have 
been  delivered  to  the  person  to  whom  addressed.  So  far,  the 
person  and  the  letter  may  be  the  same  in  each  case.  But  the  sec- 
tion evidently  contemplates  that  the  employe  who  embezzles  may 
be  other  than  the  employe  who  steals,  and  that  the  letters  may  be 
different,  in  providing  that  the  embezzled  letter  must  come  into 
the  possession  of  the  employ^  in  the  course  of  his  official  duties; 
while  it  provides  that  the  letter  whose  contents  are  stolen,  may 
come  into  the  employe's  possession,  either  "  in  the  regular  course 
of  his  official  duties,"  or  "  in  any  other  manner  whatever." 

That  the  employ6  who  embezzles  may  be  a  different  person 
from  the  one  who  steals,  and  that  the  letters  may  be  different, 
is  also  implied  in  the  whole  tenor  of  the  two  clauses  of  the  sec- 
tion. This  being  so,  the  section  in  first  reciting  that  any  em- 
ploy6  who  embezzles,  and  then  reciting  that  any  employe  who 
steals,  without  coupling  the  two  clauses  by  the  conjunctive  word 
^*and;^'  and  in  finally  following  up  the  two  distinct  recitals  with 
the  declaration  that "  every  such  person,"  "  for  every  such  offence  " 
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shall  be  imprisoned,  etc.,  seems  to  put  to  rest  all  doubt  of  its  in- 
tention and  to  create  two  distinct  ofiences,  each  punishable  by 
imprisonment. 

This  reasoning  is  rendered  conclusive  by  the  reflection,  that  if 
the  section  in  its  amended  form  had  been  intended  to  make  the 
embezzling  and  the  stealing  together,  one  statutory  offence,  it 
would  have  adopted  the  direct  method  of  doing  so,  by  uniting 
the  two  acts  in  the  same  clause,  and  declaring  that  any  employ^ 
in  the  postal  service  who  shall  secrete,  embezzle,  or  destroy  a 
letter  containing  a  thing  of  value,  and  steal  its  contents,  shall  he 
punished,  and  would  not  have  first  elaborately  defined  the  offence 
of  embezzling,  and  then,  in  a  different  clause,  as  elaborately  de- 
fined that  of  stealing. 

For  these  reasons,  and  others  which  might  be  adduced,  I  am 
bound  to  conclude  that  Congress,  in  revising  the  postal  laws  in 
1872,  did  not  intend  to  destroy  the  original  meaning  of  the  sec- 
tion of  which  the  present  section  279  is  a  revisal,  which  made 
two  offences  of  embezzling  a  letter,  and  stealing  its  contents, 
each  punishable  by  imprisonment. 

As  the  indictment,  therefore,  sufficiently  charges  the  embezzle- 
ment, and  a  verdict  of  guilty  has  been  found  upon  it,  and  as  the 
statute  makes  the  embezzling  alone  punishable  by  imprisonment, 
the  motion  in  arrest  of  judgment  must  be  overruled^  which  is 
accordingly  done. 


United  Staiea  Circuit  Court,  Eastern  District  of  Firjrtnia,  at 

Richmond,  April  Vith,  1876. 

United  States  t?.  G.  A.  Shepherd. 

Under  the  Revision  of  1874,  that  clause  of  (section  59,  ch.  106,  of  thr  actof 
Congress  of  8d  June,  1864),  relating  to  the  national  banks,  which  makes 
the  utf(*nce  it  creates  a  felony^  is  repealed,  and  an  indictment  charging 
such  HH  offence  need  not  charge  that  it  was  feloniously  commitled. 

There  are  no  crimes  against  the  United  States  which  are  felonies  by  virtos 
of  the  common  law,  except  such  as  may  be  committed  on  the  high  setf, 
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or  in  the  places  in  the  States  which  are  under  the  exclusive  jurisdiction 

of  the  United  States. 
Except  offences  committed  on  the  high  seas  or  in  such  places,  there  are  no 

felonies  against  the  United  States,  cognizable  by  courts  of  the  United 

States,  except  those  which  are  exprest^ly  made  such  by  act  of  Congress. 
Trials  for  mis^demeanors  may  be  had  after  service  of  summons  upon  the 

accused,  without  the  actual  pres<'nco  of  the  accused  in  court,  especially 

if  he  is  represented  by  counsel,  certainly  in  the  State  of  Virginia. 
The  verdict  of  guilty  upon  an  indictment  for  misdemeanor  may  be  rendered 

by  a  jury  in  the  absence  of  the  accused,  if  his  counsel  be  present;  and 

when  so  rendered,  judgment  will  not  be  arrested. 

The  indictment  was  for  attempting  to  pass  a  falsely  altered  note 
of  the  national  currency,  knowing  it  to  be  falsely  altered,  in  viola- 
tion of  the  5145th  section  of  the  Revised  Statutes,  which  declares, 
as  to  this  offence,  that  "  every  person  who  attempts  to  pass  any 
falsely  altered  circulating  note  purporting  to  have  been  issued  by 
any  banking  association  authorized  under  the  laws  of  the  United 
States,  knowing  the  same  to  be  falsely  altered,  shall  be  imprisoned 
at  hard  labor  not  less  than  five  years  nor  more  than  fifteen  years, 
and  fined  not  more  than  one  thou.sand  dollars/^ 

The  act  of  Congi'ess  passed  in  1864,  from  which  this  section  is 
taken,  contained  a  clause  declaring  that  such  a  person  shall  be 
deemed  and  adjudged  guilty  of  felony  and  shall  be  imprisoned, 
etc.,  but  this  clause  is  omitted  in  the  revision  of  1874. 

TIjc  note  was  falsely  raised  from  a  one  dollar  to  a  ten  dollar 
note.  The  case  was  tried  on  the  8th  of  April,  and  given  to  the 
jury,  and  on  the  9th,  the  jury  found  a  verdict  of  guilty,  but 
brought  in  their  verdict  at  a  late  hour  of  the  day,  after  the 
prisoner  had  been  taken  to  jail ;  and  he  was  present  only  by 
counsel. 

Before  finding  the  verdict,  the  jury  had  been  in  deliberation 
for  thirty  hours,  and  a  few  hours  before  rendering  their  verdict, 
had  come  into  court  and  asked  instructions  on  parts  of  the  case 
which  are  adverted  to  in  the  opinion  of  the  judge. 

Immediately  on  the  rendering  of  the  verdict  the  prisoner's 
counsel  moved  in  arrest  of  judgment,  and  for  a  new  trial.  The 
grounds  of  these  motions  were : 

1st.  That  this  was  by  law  a  felony  and  the  indictment  did  not 
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charge  that  the  prisoner  ^^ feloniously^^  attempted  to  pass  the 
falsely  altered  Dote^  and  should  be  quashed. 

2d.  That  whether  a  felony,  or  a  misdemeanor,  punishable  by 
an  imprisonment,  which  the  court  might  fix  for  iifleen  years,  the 
prisoner  ought  to  have  l)een  allowed  the  privilege  of  being  present 
when  the  verdict  was  rendered ;  and  that,  having  been  held  in  jail 
at  the  time  by  the  United  States,  the  verdict  ought  to  be  set  aside. 

3d.  That  the  verdict  ought  also  to  be  set  aside  because  it  was 
contrary  to  the  law  and  the  evidence. 

HUGHES,  J. — The  court  overrules  the  first  objection.  The 
repealing  chapters  at  the  end  of  the  Revised  Statutes  of  the  United 
States  of  1874,  repeals  all  former  acts  of  Congress,  ''any  portion 
of  which  is  embraced  in  the  revision.^'  The  revision  therefore 
repeals  that  part  of  sec.  59,  of  ch.  106  of  the  act  of  1864,  relat- 
ing to  the  National  Banks,  which  makes  the  offence  named  a 
"  felony."  Not  being  a  felony,  of  course  the  offence  should  not 
have  been  charged  as  having  been  "feloniously"  committed. 

Except  those  committed  on  the  high  seas  and  within  the  forts, 
arsenals,  and  other  places  exclusively  within  the  jurisdiction  of 
the  United  States,  and  except  high  treason,  there  are  no  common 
law  offences  against  the  United  States ;  and  all  crimes  are  statu- 
tory. 

There  are  therefore  no  felonies  against  the  United  States  except 
those  expressly  declared  to  be  such  by  act  of  Congress.  It  has 
not  been  the  policy  of  Congress  to  mutiply  felonies;  compara- 
tively few  offences  are  declared  to  be  felonies.  As  a  general 
rule,  offences  against  the  United  States  are  misdemeanors  pun- 
ishable by  imprisonment,  by  fine  and  imprisonment,  by  fine  or 
imprisonment,  or  by  fine  alone.  If  punishable  by  fine  alone,  the 
offenders  may  be  proceeded  against  by  indictment  for  the  fine  or 
by  action  of  debt  for  the  penalty. 

Therefore  a  very  large  number  of  offences  against  the  United 
States  may  be  tried  in  the  absence  of  the  accused,  if  his  counsel 
be  present. 

The  court  also  overrules  the  second  objection.  The  cases  cited 
by  prisoner's  counsel  only  go  to  the  extent  of  ruling  that  ver- 
dicts in  trials  (or  felony  must  be  rendered  in  the  presence  of  the 
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prisoner.  They  do  not  invalidate  verdicts  rendered  in  the  absence 
of  the  accused  in  cases  of  misdemeanor.  This  exception  in 
respect  to  misdemeanors  has  not  been  made  merely  because  in 
misdemeanor  trials  the  accused  is  usually  on  bail,  and  if  absent, 
is  voluntarily  so.  The  cases  make  no  distinction  in  such  trials 
between  those  in  which  the  accused  is  on  bail,  and  those  in 
which  he  is  not.  The  code  of  Virginia  (ch.  201,  sec.  25,  p.  1243), 
allows  the  trial  of  misdemeanor  to  proceed,  provided  a  summons 
has  been  served,  whether  a  capias  has  been  returned,  executed, 
or  not  executed,  and  whether  the  accused  be  present  in  person 
or  not.  In  such  matters  the  practice  in  the  courts  of  the  State, 
furnishes  the  rule  of  practice  in  this  court. 

The  old  formula  of  the  common  law  practice,  requiring  the 
clerk  when  the  jury  appeared  with  their  verdict,  to  say:  "Gen- 
tlemen of  the  jury,  look  upon  the  prisoner  and  hearken  unto 
your  verdict,"  originated  at  a  time  when  the  penal  code  of  Eng- 
land was  a  very  bloody  one,  and  denounced  capital  punishment 
for  the  most  trivial  offences ;  when  the  pleadings  even  in  crim- 
inal prosecutions  were  written  in  a  foreign  language,  and  when 
prisoners  were  not  allowed  the  advice  and  assistance  of  counsel. 
The  barbarities  of  criminal  justice  were  then  so  groas,  that  great 
and  humane  judges  availed  themselves  of  the  most  technical 
irregularities  in  the  pleadings  and  proceedings  as  an  excuse  for 
discharging  prisoners  standing  dumb  and  helpless  before  them, 
and  threatened  with  the  most  awful  punishment  for  the  most 
venial  offences. 

But  the  penal  code  has  in  modern  times  been  stripped  of  its 
barbarities;  penalties  are  apportioned  in  degree  to  the  crimes 
which  they  are  intended  to  prevent ;  prisoners  enjoy  the  assist- 
ance of  counsel,  and  are  provided  with  opportunity  and  means 
of  full  and  complete  defence.  All  proceedings  are  conducted  in 
the  vernacular  of  the  country  and  of  the  accused,  unless  he  be  a 
foreigner,  in  which  c&se  they  are  humanely  interpreted  to  him. 
The  old  technicalities  of  the  criminal  practice  have  been  grad- 
ually discarded,  as  the  necessity  for  them  decreased,  and  finally 
ceased  ;  and  now,  the  rules  of  the  criminal  practice  are  as  little 
arbitrary  and  technical,  and  as  reasonable  and  just  as  they  are  in 
civil  proceedings. 


524  United  States  v.  Shepherd. 

Opinion  of  the  court. 

The  prisoner  at  bar  was  ably  defended  at  every  stage  of  the 
trial,  and  though  he  was  not  personally  present  when  the  ver- 
dict was  rendered,  both  of  his  counsel  were.  They  did  not  ask 
that  he  should  be  brought  in ;  they  moved  instanter  for  an  arrest 
of  judgment  and  a  new  trial,  and  did  all  that  the  prisoner  could 
have  done  or  demanded  if  he  had  been  present  in  person.  The 
second  objection  is  therefore  overruled. 

3d.  The  prisoner's  counsel  also  make  several  objections  to  the 
verdict,  as  contrary  to  the  law  and  evidence  of  the  case.  (1st.) 
One  is,  that  it  was  not  proved  beyond  doubt  that  the  accused 
knew  that  the  note  was  falsely  altered  when  he  attempted  to  pass 
it.  (2d.)  Another  is,  that  a  confession  made  to  the  arresting 
officers  at  a  considerable  interval  of  time  after  the  arrest,  was 
given  in  evidence,  so  as  to  have  an  effect  upon  the  views  of 
the  jury,  in  spite  of  the  instructions  of  the  court,  that  th^ 
should  not  be  regarded.  (3d.)  Still  another  objection  is,  that 
the  extraordinary  length  of  time  during  which  the  jury  were 
in  deliberation,  indicated  that  they  were  doubtful  of  the  guilt  of 
the  prisoner. 

(1.)  It  is  true  that  there  was  not  much  pasitive  proof  that  the 
prisoner  knew  that  the  note  was  falsely  altered.  This  knowledge 
on  his  part  was  inferred  in  part  from  circumstances ;  but  these 
were  such  as  could  leave  no  doubt  on  the  mind  of  the  jury  of 
the  guilty  knowledge.  The  alteration  of  the  note,  though  skil- 
fully enough  done  to  escape  notice  in  the  hurry  of  business,  was 
so  perceptible  when  once  suspected,  that  the  prisoner  could  not 
but  have  known  it  when  he  attempted  to  pass  it.  The  appear- 
ance of  the  note  was  of  itself  conclusive  of  the  fact  of  guil^ 
knowledge,  in  any  attempt  to  pass  it  in  broad  daylight,  after  it 
had  been  examined  by  the  holder. 

(2.)  The  court  positively  instructed  the  jury  that  oonfessions 
elicited  by  an  officer  from  a  prisoner  while  in  duress  and  alarm, 
and  without  warning  as  to  the  use  that  would  be  made  of  them, 
were  not  evidence.  I  cannot  infer  in  the  present  case,  that  the 
jury  disregarded  this  instruction.  A  similar  admission  to  that 
afterwards  made  to  the  officer  was  made  by  the  prisoner  when 
arrested  in  the  presence  of  the  person  to  whom  he  oflered  the 
note,  and  was  evidence  as  a  part  of  the  res  gestcst 
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3d.  My  own  understanding  is  that  the  jury  were  held  a  long 
time  in  doubt  by  the  misapprehension  that  the  attempt  to  pass  the 
note  was  not  an  offence,  and  that  the  prisoner  could  only  be  con- 
victed in  the  event  that  he  actually  passed  it.  After  they  were 
instructed  by  the  court  that  the  law  made  the  attempt  to  pass,  an 
offence,  as  well  as  the  passing,  and  that  the  indictment  charged 
the  attempt,  the  jury  were  but  a  short  time  in  deliberation. 

I  do  not,  therefore,  think  the  case  is  one  in  which  it  would  be 
proper  to  set  aside  the  verdict  and  to  award  a  new  trial. 

It  is,  indeed,  emphatically  a  case  in  which  neither  jury  nor 
court  can  give  relief.  It  is  the  case  of  a  young  man  of  good 
character,  reputableconnections,  industriously  engaged  in  making 
an  honest  livelihood,  who  is  cheated  on  a  railroad  train,  proba- 
bly in  the  night-time,  by  some  swindler,  into  receiving  a  spu- 
rious bank  note,  and  who  on  discovering  his  misfortune,  en- 
deavors to  get  rid  of  the  note  the  next  morning  in  market  by  vic- 
timizing somebody  else,  who  fails  in  the  attempt,  and  is  arrested 
and  brought  to  trial  for  a  first  offence  against  the  law,  committed 
in  an  evil  moment,  without  due  reflection  upon  the  nature  and 
consequences  of  his  act.  It  is  a  strong  case  for  an  appeal  to 
executive  clemency,  but  one  in  which  neither  the  jury  nor  the 
court  have  a  right  or  the  power  to  exercise  the  high  function  of 
pardon. 

The  most  that  the  court  can  do  is,  tor  suspend  the  sentence,  so 
as  to  allow  the  friends  of  this  young  man  to  make  appeal  to  the 
President  for  a  pardon,  which  I  hope  will  be  granted  him.  Sen- 
tence will  be  suspended  until  the  20th  instant. 


United  States  District  Court,  Eastern  District  of  Virginia^  at 

Norfolky  December y  1876. 

United  States  v.  Charles  Harriman. 

The  authority  of  the  officers  in  a  merchant  ship  to  compel  obedience  and 
inflict  punishment,  is  of  a  summary  character,  but  nut  of  a  military 
character. 


526  United  States  v.  Harriman. 

Statement  of  the  case. 

The  right  of  a  mate  or  other  officer  of  a  ship  to  inflict  punishment  on  the 
scHmen,  when  the  master  is  on  hoard  and  at  hand,  can  be  justified  onlr 
by  the  immediate  exigencies  of  the  sea  service,  or  as  a  necessary  miiiDS 
to  suppress  mutinous  misbehaviors  on  the  part  of  the  seamen,  or  to 
compel  ob(>dience  by  the  seamen  to  orders  which  require  immediate  tt- 
tenlion,  and  admit  of  no  delay.  Except  where  the  obedience  of  the 
Boaman  admits  of  no  delay,  the  officer  must  consult  the  muster  before 
inflicting  blows  upon  the  seaman.  But  the  seaman  must  submit  to  blows 
at  the  time,  and  seek  his  redress  by  law  on  coming  into  port 

The  master,  when  on  board,  in  general  has  the  sole  authority  during  a  tot- 
age  while  at  sea,  to  authorize  the  infliction  of  punishment  on  the 
seamen. 

The  information  was  in  these  words: 

Be  it  remembered  that  L.  L.  Lewis,  United  States  Attorney 
for  the  said  district,  and  who  in  this  behalf  prosecutes  for  the 
United  States,  in  his  proper  person  comes  into  the  said  court,  on 
this  the  sixth  day  of  December,  A.D.,  1876,  and  here  gives  the 
said  court  to  understand  and  be  informed,  that  Charles  Harri- 
man,  on  the  first  day  of  November,  A,D.,  1876,  on  the  high 
seas,  he,  the  said  Harriman,  then  and  there  being  an  officer  of  the 
American  vessel  Sontag,  to  wit,  the  fii'st  mate  of  the  said  vessel, 
unlawfully,  from  malice,  hatred,  and  revenge,  and  without  justi- 
fiable cause,  did  beat,  wound,  and  otherwise  ill-treat  certain  of 
the  crew  then  and  there  on  board  the  said  vessel,  to  wit,  John 
Kennedy,  Edward  Owen,  William  Dean,  Richard  Nicholas, 
Patrick  Tracy,  Andrew  Olefsin,  William  Smith,  and  others,  and 
then  and  there  unlawfully  did  inflict  upon  the  said  John  Ken- 
nedy, and  the  other  meml)ers  of  the  said  crew  just  enumerated, 
cruel  and  unusual  puiyshment,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States. 

Upon  a  statement  of  complaint,  verified  by  the  oath  of  John 
Kennedy,  etc.,  competent  witnesses. 

The  ship  SonUig,  Harriman  master,  from  Liverpool  to  Hamp- 
ton Roads,  shipped  a  crew  at  Liverpool,  and  set  sail  about  the 
4th  of  October,  1876.  On  her  arrival  in  Hampton  Roads,  com- 
plaint was  made  before  the  United  States  Commissioners  at  Nor- 
folk, by  the  crew  (about  a  dozen  in  number)  of  cruelty  perpe- 
trated upon  them  by  the  first  and  second  mates,  while  on  their 
voyage  on  the  high  seas. 
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At  the  trial  of  the  informations  filed  by  the  United  States 
District  Attorney,  it  was  shown  in  evidence  that  the  two  officers 
named  made  a  practice  of  beating  and  kicking  the  men  during 
the  voyage,  and  in  the  case  of  two  of  them,  inflicted  very  cruel 
treatment.  The  defendants  denied  the  charge  of  cruelty  and 
pleaded  justification  for  their  conduct. 

The  offijnce  charged  was  under  section  6347  of  the  United 
States  Revised  Statutes,  and  the  proceedings  under  sections  4300 
and  4305. 

The  case  being  novel,  and  the  jury  being  unaware  of  the  con- 
struction put  upon  section  5320  by  the  courts,  asked  for  an  ex- 
planation of  that  section  from  the  court,  which  was  given  as 
follows  : 

HUGHES,  J. — Disobedience  to  orders,  and  especially  a 
deliberate  refusal  to  perform  duty,  has  always  been  considered 
as  a  very  high  offence  by  the  maritime  law,  and,  if  the  ship's  con- 
dition is  perilous,  justifies  quite  harsh  treatment,  at  the  instant, 
on  the  part  of  the  ship*s  officers.  Except  in  very  peculiar  cases, 
the  officer  must  at  the  time  of  giving  an  order  be  obeyed  ;  and 
to  secure  obedience  to  his  orders  the  law  gives  him  authority  to 
use  force  at  the  moment.  In  the  exercise  of  this  authority, 
however,  regard  must  be  had  to  the  occasion  and  to  the  circum- 
stances of  the  ship,  and  especially  to  the  character  and  conduct 
of  the  seaman.  If  the  officer  exceeds  his  power,  by  exercising 
his  authority  harshly,  or  unjustly,  or  maliciously,  he  is  answer- 
able when  he  returns  to  port.  It  is,  however,  the  duty  of  the 
seaman  to  obey  orders  and  endure  cruelty  for  the  time;  placing 
his  reliance  upon  the  courts  and  juries  of  his  country  for  justice, 
on  his  return  to  American  soil. 

But  distinction  must  be  made  on  this  subject  between  the 
different  officers  of  a  ship.  The  master  has  generally  the  sole 
authority  when  on  board  of  his  ship  to  authorize  punishment 
to  be  inflicted  on  any  of  the  crew.  Yet  in  many  cases  the 
safety  of  the  ship  may  require  instant  obedience  (as,  for  example, 
to  take  in  sail)  without  waiting  for  any  direct  authority  from  the 
master  to  compel  obedience.  But  the  master  cannot  delegate  to 
an  inferior  officer  a  general  authority  to  inflict  punishment ;  nor 
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can  the  inferior  officer  inflict  punishment  at  his  own  pleasure 
for  any  oflFence  of  the  crew.  The  authority  of  any  inferior 
officer  to  give  blows  exists  only  when  it  is,  at  the  very  moment, 
absolutely  required  by  the  necessities  of  the  ship's  service,  to 
compel  the  performance  of  duty.  But  if  he  strikes,  he  becomes 
responsible  to  the  country  on  coming  into  port. 

The  master  stands  in  this  respect  in  the  relation  of  parent  to 
the  seamen,  and  is  bound  to  exercise  his  oum  judgment  as  to  the 
time,  the  manner,  and  the  circumstances,  under  which  punish- 
ment is  to  be  inflicted  on  the  crew  for  any  past  misdemeanors,  or 
for  any  present  misdemeanors  not  immediately,  at  a  critical 
moment,  affecting  the  ship's  safety.  But  under  all  circum- 
stances where  an  inferior  officer  inflicts  blows,  the  burden  of 
proof  is  upon  that  officer  to  establish  by  clear  evidence  that  the 
blows  or  punishment  were  inflicted  in  the  moment  of  peril  to 
the  ship,  or  in  self-defence.  Seamen  are  not  to  be  treated  like 
brutes  even  though  they  misbehave  themselves;  neither  has 
any  officer  of  a  ship  a  right  to  indulge  his  passions  or  resent- 
ment, by  inflicting  upon  them  cruel,  or  harsh,  or  vindictive 
punishment.  If  an  officer  does,  he  is  amenable  to  the  justice  of 
his  country  for  his  misconduct. 

By  the  word  malice^  used  in  law,  is  meant  ill-natured  wilful- 
ness. It  is  a  wilful  intention  to  do  a  wrongful  act.  On  one 
occasion,  it  was  said  by  an  English  judge,  that  malice  meant 
wilfulness.  In  legal  signification  it  means  ''a  wrongful  act^ 
done  intentionally,  without  just  cause  or  excuse."  Such  is  the 
meaning  of  the  word  in  the  section  5347  of  the  Revised  Statutes 
of  the  United  States,  making  the  infliction  of  blows  on  a  seaman 
from  malice  an  offence.  See  United  States  w  Taylor,  2  Sum.,  584, 
and  United  States  v.  Hunt,  2  Story,  Circuit  Ck)urt,  120.  See 
also  Carleton  v.  Davis,  2  Ware  (Daveis),  221. 

The  court  gives  to  the  jury  the  following  more  summary  in- 
structions : 

1.  If  the  jury  believe  that  Charles  Harriman^  the  first  mate  of 
the  said  ship,  on  the  voyage  mentioned  in  evidence,  beat  or 
wounded  any  of  the  seamen  without  justifiable  cause,  or  from 
malice,  hatred,  or  revenge,  they  should  find  the  accused  guilty; 
if  otherwise,  that  he  is  not  guilty. 
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2.  The  penalty  is  to  be  fixed  by  the  court,  and  may  be  from 
one  dollar  to  a  thousand  as  fine,  and  from  one  day  io  five  jears 
as  imprisonment. 

3.  It  is  within  the  province  of  the  jury  to  recommend  a 
lenient  penalty,  as  they  may  think  proper^  if  they  should  find  a 
verdict  of  guilty. 

4.  The  language  of  the  law  forbids  cruelty  to  ^'  any  of  the 
crew"  of  a  vessel,  which  means  any  one  or  more  of  the  crew. 

Verdict  of  '^  guilty,"  with  a  recommendation  of  leniency. 


United  States  Circuit  Court,  Eastern  District  of  Virginia, 

AprU  Qth,  1877. 

United  States  v.  A.  Golbback. 

Information  for  Violation  of  Section  8430  Revised  Statutes  of  United  States. 

A  parcel  or  package  (in  the  sense  of  the  clause  of  section  8487  of  the  Revised 
Statutes  of  the  United  States  relating  to  lucifer  matches)  is  a  bundle  put 
up  in  form  and  condition  for  handling  or  transportation,  or  delivery  on 
sale  from  hand  to  hand  ;  and,  therefore,  a  match-box  of  capacity  to  hold 
less  than  one  hundred  matches,  which  contains  two  sliding  drawers 
which  are  open  on  the  top  when  drawn  out,  is  but  one  package  or  par- 
cel, inasmuch  as  each  drawer  is  not  of  itself  a  parcel  or  package  in  the 
mercantile  sense. 

The  defendant  is  a  manufacturer  of  lucifer  matches.  As  a 
novelty  in  his  line  of  business,  instead  of  putting  up  his  matches 
in  a  box  of  one  compartment,  he  provides  two  sliding  drawers 
in  each  box,  the  drawers  being  open  on  top  when  drawn  out, 
each  holding  about  forty-two  matches,  and  not  large  enough  to 
hold  by  possibility  as  much  as,  or  more  than,  fifty;  the  package 
holding  from  eighty  to  ninety  matches. 

It  is  not  pretended  that  there  is  any  design  on  the  part  of  the 
manufacturer  to  defraud  the  revenue.     The  information  is  in  the 

84 
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nature  of  a  friendly  proceeding  filed  at  the  instance  of  the  de- 
fendant, who  wants  the  question  of  law  tested  and  decided. 

Issues  of  fact  as  well  as  law  are  submitted  to  the  court. 

Plea  of  not  guilty. 

HUGHES,  J. — Section  3437  provides  that  friction  matches, 
*'  in  parcels  or  packages  containing  one  hundred  matches  or  leas/' 
shall  be  stamped  with  a  one  cent  stamp  on  ^'  each  parcel  or  pack- 
age." 

The  device  of  this  manufacturer  is  a  package  but  little  if  any 
greater  in  size  than  the  ordinary  match-box ;  and  it  is  so  con- 
trived that  one-half  of  its  contents  may  be  used  without  disturb- 
ance to  the  other  half.  That,  and  its  novelty,  and  not  any  d^ign 
to  defraud  the  revenue,  are  all  that  distinguish  it  from  the  ordi- 
nary match-box. 

It  is  contended  by  the  United  States  Attorney  that  the  two 
open  drawers  in  each  box  are  to  be  regarded  as  each  a  parcel  or 
package,  and  that  therefore  the  box  itself  should  be  stamped  with 
two  one  cent  stamps. 

A  package,  in  the  sense  of  section  3437,  means  a  bundle  pat 
up  for  transportation,  or  commercial  handling.  It  is  a  thing  in 
form  to  become,  as  such,  an  article  of  merchandize,  or  transpor- 
tation or  delivery  from  hand  to  hand.  A  parcel  is  a  small  pack- 
age ;  the  word  parcel  being  the  diminutive  of  the  word  package. 
Each  word  as  used  in  section  3437  denotes  a  thing  in  form  sait- 
able  for  transportation  or  handling  as  an  article  of  sale. 

Now  the  drawers  in  this  match-box  are  not  in  that  form. 
Taken  separately,  they  are  not  in  condition  for  mercantile  ship- 
ment, or  handling,  or  sale  from  hand  to  hand.  These  drawers 
therefore  are  not,  each,  parcels  or  packages  in  the  meaning  of 
section  3437.  There  has,  therefore,  been  no  violation  of  section 
3430  of  the  Revised  Statutes  of  the  United  States  upon  which 
this  information  is  drawn,  and  there  must  be  judgment  of  ac- 
quittal. 

L,  L.  Lewis,  for  the  United  States. 
H,  H.  Marshall,  for  defendant 
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United  States  Circuit  Court,  Eastern  District  of  Virginia,  at 

Richmond,  April  l^th,  1875. 

United  States  v.  Josiah  Jackson. 

Selling  an  occasional  drink  of  spirits,  out  of  a  bottle,  not  in  a  bar-room,  where 
no  intention  of  defrauding  the  national  revenues  is  apparent,  is  not 
**  carrying  on  the  btmneaa  of  a  retail  liquor  dealer  "  without  having  paid 
the  special  tax,  in  contemplation  of  section  82^2  of  the  Revised  Statutes 
of  the  United  States. 

The  indictment  was  for  violating  section  3242  of  the  Revised 
Statutes,  which  declared  (in  1875)  that — 

"  Every  person  who  carries  on  the  business  of  ...  a  retail  liauor 
dealer  .  .  .  without  having  paid  the  special  tax  as  required  by  law,, 
shall,  for  every  such  offence,  be  fined  not  less  than  one  thousand  dol- 
lars, nor  more  than  five  thousand  dollars,  and  be  imprisoned  not  less 
than  six  months,  nor  more  than  two  years." 

Section  3244  declares  that — 

''Every  person  who  sells,  or  offers  for  sale,  foreign  or  domestic 
spirits  or  wines,  in  less  quantities  than  five  wine  gallons  at  the  same 
time,  shall  be  regarded  as  a  retail  dealer  in  liquors." 

The  proof  before  the  jury  was,  that  Jackson  had  no  license  ;• 
that  a  detective,  sent  by  a  revenue  officer,  had  gone  to  his  gro- 
cery on  one  occasion  and  called  for  a  half  pint  of  whisky  and 
received  it  and  paid  for  it,  the  revenue  officer  looking  through  the 
window  and  seeing  the  occurrence ;  that  this  same  witness  (whose 
veracity  was  impeached  by  a  half  dozen  witnesses  for  the  de- 
fence) had  bought  a  small  quantity  of  whisky  on  another  occa- 
sion ;  that  two  other  witnesses  had  on  separate  occasions  bought 
drinks  at  the  establishment,  it  having  been  poured  out  of  a 
bottle  into  glasses  for  them ;  and  that  on  these  two  occasions  a 
woman  had  sold  the  liquor  and  not  the  accused.  The  defence 
proved  by  eight  or  ten  witnesses,  who  all  lived  near  the  accused 
and  had  known  him  intimately  for  many  years,  that  he  was  a^ 
man  of  excellent  character,  that  he  had  not  carried  on  the  busi- 
ness of  liquor  dealer  in  their  whole  acquaintance  with  him ;  that 
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nature  of  a  friendly  proceeding  filed  at  the  iii^ 
fend^int,  who  wants  the  question  of  law  tester? 

Issues  of  fact  as  well  as  law  are  submittf 

Plea  of  not  guilty. 

HUGHES,  J.— Section  3437  pro^ 
*^  in  parcels  or  packages  containing 
shall  be  stamped  with  a  one  cent  i 
age/' 

The  device  of  this  raanufac  | 
greater  in  size  than  the  orr^\\  9' 
trived  that  one-half  of  its  '     ^^  4- 1  € 
ance  to  the  other  half.     X 
to  defraud  the  revenue. 


•'3 


nary  match-box. 

It  is  contended  h 
open  drawers  in  effi 
package,  and  thajl  ^^' 
two  one  cent  st'f^Vl 

A  package, 
up  for  transr 
form  to  bee 
tation  or  j* 
age;  th' 
Each  r 
able' 


i 


\% 


1  * 


It'- 


«ictbre  the 

.aently  did  not  in- 

.ocasional  drink  or  bottle 

s3Vl  of  which  it  seemed  to  leave 

.ics ;  but  it  contemplated  the  larger 
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This  latter  offence  is  a  l^itimate  subject  for 

of  a  United  States  court ;  the  other  ofience,  which 

-y  against  the  good  order  of  society,  is  not  within  the 

.e  objects  of  the  jurisdiction  of  the  national  tribunals  of 


^  J.  If  they  took  cognizance  of  such  oflTeDces  they  would 
Tf  ^erfere  in  a&irs  properly  belonging  to  the  cognizance  of  the 
^  jocal  courts  and  police. 

It  is  for  the  jury  to  decide  how  many  sales,  and  what  prepar- 
ifttion  and  appointments  of  a  bar-room  are  necessary,  in  each  case, 
io  constitute  the  ofience  of  carrying  o?i  ihe  business  of  retailing 
liquor ;  but  the  court  is  clear  in  instructing  them  that  a  few  in- 
stances of  selling  liquor  in  small  quantity  by  persons  having  no 
bar-rooms,  and  none  of  the  usual  appliances  of  retail  liqaor  deal- 
ers, with  no  intention  apparent  of  defrauding  the  national  reve- 
nue, do  not  constitute  a  carrying  on  the  bustTiess  of  retail  liqw^ 
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^uit  Court,  Eastern  District  of  Virginia, 


A'ATES  V.  A  Distillery  (op  M.  &  E.  Myers,  of 
Petersburg,  Virginia). 

J  be  books  of  a  distiller,  kept  in  accordRnce  with  sections  8808  and  8804  of 
the  Revised  Statutes  of  the  United  States,  are  quasi  records,  false  entries 
in  which,  or  an  omission  to  make  such  entries  as  the  law  requires  in 
which,  or  a  refusal  to  produce  which,  on  proper  demand,  will  subject  the 
distillery  to  forfeiture. 

The  seizure  of  such  books  by  a  collector  of  Internal  Revenue  upon  an  order 
of  one  of  the  executive  departments  of  the  government,  given  in  the 
lefritiniate  exercise  of  its  duties,  is  not^a  **  judicial  proceeding  "  in  the 
contemplation  of  section  860  of  the  Revised  Statutes,  such  as  deprives 
the  govern nnent  of  the  right  to  use  them  as  evidence  in  the  trial  of  a 
Jibel  for  forfeiture  filed  against  such  a  distillery. 


The  facts  of  the  case  of  the  United  States  against  a  distillery 
at  Petersbui^  were  as  follows  : 

Section  3303  of  the  Revised  Statutes  provides  that  every  dis- 
tiller shall,  from  day  to  day,  make,  or  cause  to  be  made,  in  a  book 
or  books  to  be  kept  by  him  in  such  form  as  the  Commissioner  of 
Internal  Revenue  may  prescribe,  certain  specified  entries  record- 
ing in  detail  his  transactions  at  the  distillery.  Section  3304  then 
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provides  that  these  books  '^ shall  always  be  kept  at  the  distillery, 
and  be  always  open  to  the  inspection  of  every  revenue  officer, 
....  and  whenever  required  shall  be  produced  for  the  inspec- 
tion of  any  revenue  officer," 

On  the  first  day  of  November,  1875,  the  collector  of  Internal 
Revenue  for  the  second  collection  district  of  Virginia,  acting 
under  special  authority  for  that  purpose  from  the  Commissioner 
of  Internal  Revenue,  seized  the  distillery,  which  is  the  subject- 
matter  of  this  action,  for  a  violation  of  section  3257  of  the  Re- 
vised  Statutes,  and  wn'tli  it  took  possession  of  the  books  kept 
upon  the  premises  pursuant  to  the  requirements  of  section  3303. 

At  the  trial  of  this  suit  in  the  District  Court,  the  United  States, 
to  maintain  the  issue  on  their  part,  offered  these  books  in  evi- 
dence, but  the  claimants  objected  to  their  admissibility,  upon  the 
ground  that  they  had  been  obtained  from  the  distillers  by  means 
of  a  judicial  proceeding.  This  objection  was  based  upon  section 
860  of  the  Revised  Statutes  which  is  as  follows : 

"  No  pleading  of  a  party,  nor  any  discovery  or  evidence  obtained 
from  any  party  or  witness  by  means  of  a  judicial  proceeding  in 
this  or  any  foreign  country,  shall  be  given  in  evidence,  or  in  any 
manner  used  against  him,  or  his  property  or  estate,  in  any  court 
of  the  Uniteii  States  in  any  criminal  proceeding,  or  for  the  en- 
forcement of  any  penalty  or  forfeiture ;  provided,  that  this  sec- 
tion shall  not  exempt  any  party  or  witness  from  prosecution  and 
punishment  for  perjury  committed  in  discovering  or  testifying  as 
aforesaid." 

The  District  Court  sustained  the  objection  and  excluded  the 
evidence.  To  this  ruling  the  United  States  excepted  in  due  form 
upon  the  record,  and  the  question  presented  for  consideration 
stands  upon  that  exception. 

WAITE,  Ch.  J. — ^The  books  of  a  distiller,  kept  in  obedience 
to  the  requirements  of  the  statute,  are,  so  to  speak,  quasi  records. 
They  are  intended  for  use  as  much  by  the  government  as  the  dis- 
tiller. They  constitute  part  of  the  machinery  which  the  law  has 
provided  for  the  enforcement  of  the  revenue  laws.  Their  object 
is  to  furnish  the  government  with  evidence  of  the  daily  business 
of  the  distillery,  and  with  the  means  of  detecting  frauds.    They 
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are  to  be  preserved  two  years  for  that  purpose,  and  are  to  be 
produced  for  the  inspection  of  the  proper  government  officials 
whenever  demanded.  They  are,  in  a  sense,  part  of  the  distillery 
itself,  and  as  much  subject  to  inspection  and  use  for  the  purpose 
of  securing  the  payment  of  the  revenue  as  the  building  or  any 
part  of  the  fixtures  or  apparatus.  False  entries  therein,  or  an 
omission  to  make  such  entries  as  the  law  requires,  or  a  refusal  to 
produce  them  upon  proper  demand,  will  subject  the  distillery  to 
forfeiture. 

The  possession  of  the  books  in  this  case  was  not  obtained  by 
means  of  any  judicial  proceeding.  The  seizure  was  not  by  virtue 
of  any  warrant  issued  by  a  court  or  judicial  officer,  but  upon  an 
order  of  the  executive  departments  of  the  government,  made  in 
the  legitimate  exercise  of  its  powers  for  the  enforcement  of  the 
laws.  The  books  were  taken  because  found  on  the  premises  in 
the  place  where  the  law  required  they  should  be  kept  for  the 
purposes  of  evidence,  to  be  consulted  and  considered  by  the  gov- 
ernment. They  were  no  more  excluded  by  this  statute  from  use 
as  evidence,  on  account  of  the  manner  in  which  they  were  ob- 
tained, than  were  the  tubs  or  other  apparatus  seized  at  the  same 
time. 

This  case  is  entirely  different  from  that  of  United  States  v. 
ITughes  (21  Internal  Revenue  Rec.,  '76),  decided  by  Judge 
Blatchford,  in  the  Southern  District  of  New  York.  There  the 
warrant  of  seizure  was  issued  by  a  judge  and  made  returnable  to 
the  court  (14  Statute,  547,  sec.  2).  The  evidence  obtained  con- 
sisted exclusively  of  private  books  and  papers,  which  were  in  no 
sense  whatever  public.  They  were  excluded  because  they  had 
been  obtained  under  a  warrant  issued  in  a  judicial  proceeding  by 
a  judge  to  a  marshal,  returnable  with  the  papers,  etc.,  to  the 
judge  for  his  judicial  action. 

Here,  as  has  been  seen,  the  books  were  public  books,  kept  for 
the  purposes  of  evidence,  and  intended  for  use  as  well  by  the 
government  as  the  distiller.  The  United  States  have  the  right 
to  demand  their  production  without  judicial  protest  for  all  pur- 
poses connected  with  the  revenue  liabilities  of  the  distillers  or 
the  distilleries. 

We  think  the  District  Court  erred  in  excluding  the  testimony, 
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and  the  judgment  must  for  this  reason  be  reversed.  It  u  un- 
necessary now  to  consider  any  other  questions  presented  by  the 
record,  as  upon  another  trial,  with  additional  evidence,  the  court 
may  be  able  to  find  the  facts  more  specifically  and  definitely  than 
they  appear  in  the  present  record. 

The  case  is  remaiided  for  a  new  trial. 


JJhiUd  l^(de»  DiJdrict  Cburty  Didriot  of  Maryland,  at  Baiti' 

more,  November,  1876. 

Harriet  E  CtJixY  tr.  Baltimore  &  Ohio  Railroad  Co. 

The  act  of  Congress,  of  March  Ist,  1875,  entitled  an  act  to  protect  all  citi- 
aens  in  their  civiVand  legal  rights  (ch.  114,  p.  836),  so  far  as  it  seeks  to 
inflict  penalties  for  the  violation  of  rights  which  belong  to  citizeos  of  a 
State,  as  distinguished  from  citizens  of  the  United  States,  was  the  exer- 
cise of  a  power  not  authoriased  by  the  Constitution  of  the  United  States. 

The  privilege  of  unng  for  local  travel  any  public  conveyance,  is  in  genenl 
a  right  which  belongs  to  a  person  as  the  citizen  of  a  State,  and  not  ts  t 
citizen  of  the  United  States ;  and  the  denial  of  that  privilege  (except 
where  it  is  charged  in  the  pleadings,  and  proved  in  evidence  to  btve 
been  on  aecount  of  race,  color,  etc.),  does  not  subject  to  the  penalties  of 
the  said  act  of  Congress. 

The  counsel  in  the  case  mere  Messrs.  Archibald  Stirling,  Jr., 
TTnited  Stages  Attorney ,  and  Henry  C.  Wysham,  for  the  plaintiff, 

Messrs.  John  H.  Lairobe,  J.  K.  Cowan,  and  Jas.  A.  BxuJuinan^ 
for  ilie  defendant. 

This  case  was  one  of  eighteen  suits  brought  against  the  oom- 
pan  J  in  which  each  of  the  plaintifls  sought  to  recover  the  penalty 
of  $500  imposed  by  the  Supplemental  Civil  Rights  Act  of  1875, 
on  the  ground  that  the  company  had  discriminated  against  them 
on  account  of  their  color  by  refusing  them  admission  to  a  car 
with  white  passengers^  but  compelling  them  to  occupy  a  separate 
and  inferior  car. 
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Ou  several  prayers  for  instractions  to  the  jury,  submitted  by 
counsel  on  either  side,  the  judge  gave  the  following  opinion : 

GILES,  J. — ^The  case  of  Mrs.  Cully  v.  The  Baltimore  and  Ohio 
Railroad  Company^  is  one  of  considerable  importance,  and  the 
interest  taken  in  it  by  a  large  class  of  our  fellow-citizens  induced 
me  to  do  what  I  very  seldom  do— postpone  the  decision  from 
yesterday  until  such  time  as  I  could  carefully  review  the  author- 
ities bearing  upon  the  subject.  This  I  had  an  opportunity  of 
doing  last  night,  and  I  will  now  announce  the  conclusion  at 
which  I  have  arrived  : 

Allusion  has  been  made  by  the  learned  District  Attoniey  to 
two  previous  decisions  of  this  tribunal.  I  will  remark  that  a  case 
similar  to  the  one  now  being  tried  was  never  at  any  previous  time 
before  this  court.  The  cases  to  which  the  learned  District  At- 
torney alluded,  were  those  of  Alexander  Thompson  v.  The>  Batti'- 
mare  City  Passenger  Railroad  Company,  and  John  W,  Field  v. 
The  Baltimore  City  Passenger  Railroad  Company,  in  both  of 
which  cases  recovery  was  had. 

In  the  case  of  Thompson  it  was  an  action  brought  by  a  citi- 
zen of  Virginia  against  the  City  Passenger  Railroad  Company 
for  ejecting  him  from  one  of  its  street  cars,  upon  the  ground  that 
he  was  a  colored  party,  and  had  no  right  to  ride  inside  of  the  car. 
I  held  in  that  case  that  since  the  colored  race  was  made  citizens 
of  the  United  States  by  the  first  section  of  the  Fourteenth  Amend- 
ment, any  discrimination  of  that  kind  made  by  any  public  con- 
veyance against  them,  gave  them  a  right  of  action  for  such 
damages  as  they  may  have  suffered.  That  case  was  brought  in 
this  court,  and  its  jurisdiction  sustained,  because  while  the  plain- 
tiff was  a  citizen  of  Virginia,  the  company  was  a  company  in- 
corporated by  the  State  of  Maryland,  and  I  should  so  hold  again. 

The  case  of  Fidd  v.  The  BaUim^yre  City  Passenger  Railroad 
Company  was  a  similar  case.  It  was  the  case  of  a  colored  per- 
son, a  citizen  of  New  Jersey,  who  had  been  denied  the  right  to 
ride  in  the  City  Passenger  Railway  cars.  He  brought  his  action 
against  the  Passenger  Railroad  Company  and  recovered.  I  held 
the  jurisdiction  to  be  perfectly  clear,  that  no  carrier  of  passen- 
gers, no  public  conveyance,  after  the  colored  people  were  made 
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citizens  of  the  United  States,  could  deny  them  the  privily 
which  other  passengers  received.  Those  are  the  only  two  cases 
of  that  character  that  have  ever  come  before  me. 

There  were  two  cases  with  regard  to  the  Fifteenth  Ameod- 
ment,  or  right  of  suffrage.  The  case  of  the  United  St/iies  v.  Ma- 
son, from  Kent  County,  and  the  United  States  v.  Schnmenanif 
Boojie,  et  al,^  in  Anne  Arundel  County.  I  held  in  those  cases 
that  while  the  right  of  suffrage  had  not  been  granted  by  the  Fif- 
teenth Amendment,  yet  there  had  been  granted  a  right  not  to  be 
discriminated  against,  and  the  learned  pleader  of  this  court,  with 
his  usual  caution,  had  embraced  in  these  indictments  thefactthat 
they  were  rejected  because  they  were  colored  people,  and  on  ac- 
count of  their  race,  color,  and  previous  condition  of  servitude, 
and  I  held,  therefore,  that  while  the  Congress  could  not  give  the 
right  of  suffrage  they  could  protect  it.  I  held,  although  the 
section  looked  to  hostile  legislation  by  the  States,  yet  that  under 
the  last  clause  of  the  section,  which  gave  them  the  right  to  en- 
force it  by  appropriate  legislation,  while  they  could  m>t  act  crim- 
inally upon  the  State,  they  could  punish  those  persons  who 
denied  to  them  the  right  to  be  protected  against  discrimination, 
the  article  in  the  Constitution  of  the  United  States  guaranteeing 
protection  to  the  citizens  in  that  regard. 

In  that  view  I  think  I  am  sustained  by  the  late  decisions  on 
that  point.  I  merely  allude  to  this,  as  my  friend,  the  learned 
District  Attorney,  alluded  to  the  decisions  of  this  tribunal  in 
former  cases. 

The  question  presented  in  the  present  case  is  a  very  different 
one.  You  will  now  observe  the  reason  why  I  inquired  of  the 
District  Attorney,  before  the  argument  proceeded,  upon  what 
article  of  the  Constitution  of  the  United  States  he  found  the  right 
to  ride  in  cars  engaged  in  the  local  travel  of  the  State.  You  will 
observe  the  point  of  that  question  and  its  pertinency.  Now  what 
does  it  say?  "All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
Unite<l  States  and  of  the  State  where  they  reside."  That  makes 
them  citizens.  They  are  all  citizens  entitled  to  every  right  which 
a  white  citizen  has  in  the  States,  and  entitled  to  all  rights  which 
citizens  of  the  United  States  possess  in  each.     "  No  State  shall 
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make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States/'  Now  the  Supreme 
Court  has  held — and  these  decisions  have  all  been  since  I  decided 
the  eases  to  which  I  have  referred — in  the  case  of  the  United 
States  V.  Reese  et  aL,  and  the  Slaughter-house  CaseSy  that  this 
article  of  the  Constitution  only  protected  such  rights  as  belonged 
to  a  citizen  of  the  United  States.  We  all  know  the  history  of 
the  Slaughter-house  Cases.  There  the  legislature  had  under- 
taken to  provide  an  abattoir,  covering  all  the  city,  and  saying  no 
hogs,  and  no  cattle,  etc.,  should  be  slaughtered  in  any  other  place 
than  within  this  inclosure,  and  that  every  butcher  should  carry 
his  animals  there  to  be  slaughtered.  The  parties,  who  were 
butchers  in  New  Orleans,  thought  this  was  an  infringement,  and 
that  they  were  protected.  They  thought,  as  no  doubt  the  pleader 
in  this  case  thought,  that  all  rights  of  a  citizen  were  protected 
under  this  article  of  the  Constitution,  and  suits  were  brought  to 
test  the  validity  of  this  act. 

The  Supreme  Court  (and  that  was  a  case  that  came  up  under 
this  very  section)  held  there  that  the  first  clause  of  the  fourteenth 
article  was  primarily  intended  to  confer  citizenship  on  all  persons 
Ijorn  or  naturalized  in  tiie  United  States,  and  to  declare  them 
citizens  of  the  United  States,  and  citizens  of  the  State  wherein 
they  resided,  and  it  recognized  the  distinction  between  citizens  of 
a  State  and  citizens  of  the  United  States. 

The  second  clause,  and  the  one  we  are  dealing  with  here,  pro- 
tects from  the  hostile  legislation  of  the  States  the  privileges  and 
immunities  of  citizens  of  the  United  States  as  distinguished  from 
the  privileges  and  immunities  of  citizens  of  the  States,  and  they 
go  on  therefore  to  declare  in  that  decision  that  the  law  of  Louis- 
iana in  regard  to  the  Slaughter-house  Case  was  no  violation  of 
the  Fourteenth  Amendment,  and  the  party  there  had  no  protec- 
tion under  it;  that  for  all  privileges  and  immunities  guaranteed 
to  a  citizen  by  the  laws  of  his  State,  he  must«look  to  the  State 
and  her  tribunals  for  protection  and  for  redress,  but  for  immuni- 
ties and  privileges  which  belong  to  him  as  a  citizen  of  the  United 
States,  as  such,  this  article  protected  him,  and  he  could  seek  his 
recovery  in  the  courts  of  the  United  States.  And  the  court  in  its 
opinion  (and  it  is  a  very  able  opinion)  say,  ^^  It  may  be  asked  what, 
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if  any,  are  the  rights  of  citizens  of  the  United  States  as  such?" 
The  court  enumerated  a  great  many.  The  right  to  travel  to  the 
National  capital  on  business  of  the  government,  the  right  to  pro- 
ceed to  a  port  of  the  United  States  for  foreign  travel,  and  many 
others  of  a  similar  character,  are  rights  which  belonged  to  a  citizen 
of  the  United  States,  from  the  organization  of  the  government, 
and  from  its  inception,  independent  of  any  special  legislation,  and 
it  is  only  such  rights  that  this  article  intended  to  protect  I  need 
not  go  through  with  all  the  cases.  It  is  carried  out  in  the  cases 
of  the  United  States  v.  Reese  et  al.y  and  Qniikshank  et  aL  But 
the  Slaughter  house  Case  was  the  first  one  that  announced  this 
doctrine,  and  it  was  the  first  one  that  called  the  attention  of  the 
people  of  this  country  to  the  distinction  between  rights  that  be- 
longed to  citizens  of  the  States,  and  the  rights  which  belonged  to 
the  citizens  of  the  United  States  as  such. 

Now,  gentlemen,  if  that  is  the  law,  and  certainly  no  one  can 
read  those  authorities  without  being  convinced,  for  the  Supreme 
Court  have  never  been  clearer  than  they  have  been  on  this  sub- 
ject ;  whatever  might  have  been  my  views  before,  it  has  always 
been  my  privilege  and  my  pleasure,  as  it  is  my  duty  to  carry  out 
the  decisions  of  that  high  tribunal.  Taking,  therefore,  this  view 
of  the  case,  gentlemen,  I  shall  give  one  instruction  which  ends 
the  case,  and  the  jury  will  render  the  verdict  for  the  defendant 

Here  is  ray  instruction  :  I  reject  all  the  other  prayers.  I 
would  remark  that  I  have  not  considered  one  proposition  argaed 
by  the  learned  counsel  for  the  defendants  here,  and  argued  by 
the  learne<l  District  Attorney  with  regard  to  the  character  of  this 
action.  I  should  rather  be  inclined  to  think  that  the  District 
Attorney,  in  his  argument  was  right ;  that  while  it  is  an  action 
for  a  penalty,  it  is  an  action  at  law,  and  the  parties,  therefore, 
would  have  the  same  rules  applied  to  them  as  they  would  in  any 
other  action  at  law.  But  I  have  not  looked  at  the  authorities  on 
that  point.  « 

The  act  of  Congress  of  March  1, 1875,  under  which  this  action 
is  brought,  so  far  as  it  seeks  to  inflict  penalties  for  the  violation 
of  any  or  all  rights  which  belong  to  citizens  of  a  State,  and  not 
to  citizens  of  the  United  States  as  such,  was  the  exercise  of  a 
power  not  authorized  by  any  provision  of  the  Constitution  of  the 
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United  States,  and  as  the  privilege  to  use  for  local  travel  any 
public  conveyance  is  not  a  right  arising  under  the  Constitution 
of  the  United  States,  there  can  be  no  recovery  of  the  penalty 
sued  for  in  this  case,  and  the  jury  will  render  their  verdict  for 
the  defendant. 

Exceptions  to  the  ruling  of  the  court  were  reserved  by  the 
United  States  Attorney,  and  the  case  went  to  the  Supreme  Court 
of  the  United  States. 

The  jury  were  then  polled,  and  in  accordance  with  the  instruc- 
tions of  the  court  rendered  their  verdict  for  the  defendant.  The 
eases  of  the  seventeen  other  plaintiffs  were  disposed  of  by  this 
result 
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In  North  Carolina,  the  equal  rights,  in  inns  and  public  conveyances,  of  all 
persons  without  distinction  of  class,  are  fully  protected  by  State  statutes, 
and  existed  as  to  inns  at  common  law ;  and  the  act  of  Congress  com- 
monly called  the  Civil  Rights  Bill,  was  unnecessary  in  the  State ;  and 
its  only  effect  is  to  give  jurisdiction  of  wrongs  committed  against  citi- 
zens on  account  of  class  to  the  Federal  courts. 

These  laws,  State  and  National,  were  intended  to  secure  political  and  legal 
equality  of  rights  to  all  citizens,  but  were  not  intended  to  establish  social 
equality,  or  to  enforce  social  intercourse  between  different  classes  of 
citizens. 
Quaere,  Whether  the  Civil  Rights  acts  of  Congress  are  constitutional  in  so 
fur  as  they  legislate  upon  the  rights  which  appertain  to  men  in  their 
character  as  citizens  of  the  States  as  distinguished  from  those  which 
belong  to  them  as  citizens  of  the  United  States  7   « 


The  United  States  Grand  Jury. 

The  following  opinion  was  given  in  response  to  inquiries  from 
the  grand  jury^  in  regard  to  their  duties  under  the  act  of  Con- 
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gress  just  then  passed,  commonly  called  the  Civil  Bights  Bill. 
See  acts  of  1874  and  1875,  ch.  114,  p.  335. 

DICK,  J. — I  will  consider  the  subject  in  the  following  order: 

1st.  What  was  the  existing  law  before  the  passage  of  the  act. 

2d.  The  provisions  and  purposes  of  the  act. 

3d.  Had  Congress  the  constitutional  authority  to  pass  the 
act. 

Under  the  Constitution  and  laws  of  the  United  States,  and  the 
Constitution  and  laws  of  this  State,  the  colored  man  is  a  free  citi- 
zen, and  entitled  to  the  legal  rights  of  all  other  citizens. 

We  propose,  in  the  first  place,  to  inquire  what  were  the  rights 
of  persons  at  common  law,  before  the  passage  of  the  Civil  Eights 
Bill,  as  to  the  full  and  equal  enjoyment  of  the  accommodations, 
advantages,  facilities,  and  privileges  of  inns,  public  conveyances 
by  land  or  water,  theatres,  and  other  places  of  public  amuse- 
ment. We  will  confine  our  attention  chiefly  to  inns,  as  the  prin- 
ciples of  law  in  such  cases  are  applicable  to  common  carriers, 
and  other  public  undertakings  and  employments.  By  referring 
to  standard  works  which  treat  of  this  subject  at  common  law, 
we  will  find  the  following  principles  established  by  frequent 
adjudication : 

A  person  who  makes  it  his  business  to  entertain  travellers  and 
passengers  and  provide  lodgings  and  necessaries  for  them  and 
their  horses  and  attendants,  is  a  common  innkeeper;  and  it  is 
no  way  material  whether  he  have  any  sign  before  his  door  or  not. 
3  Bac.  Ab.,  660. 

The  duty  of  innkeepers  extends  chiefly  to  entertaining  and 
harboring  travellers,  finding  them  victuals  and  lodgings,  and 
securing  the  goods  and  effects  of  their  guests ;  and,  therefore,  if 
any  one  who  keeps  a  common  inn  refuses  either  to  receive  a  trav- 
eller as  a  guest  into  his  house,  or  to  find  him  victuals  and  lodging, 
upon  his  tendering  him  a  re&sonable  price  for  the  same,  he  is  not 
only  liable  to  render  damages  for  the  injury,  in  an  action  on  the 
case,  at  the  suit  of  the  party  grieved,  but  may  also  be  indicted 
and  fined  at  the  suit  of  the  king.  For  he  who  takes  upon  him- 
self a  public  employment  must  serve  the  public  as  far  as  his  em- 
ployment goes.  Ibid.,  662.     Also  it  is  said  that  an  innkeeper 
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may  be  corapelled  by  the  constable  of  the  town  to  receive  and 
entertain  a  person  as  his  guest.  Ibid.,  664. 

An  inn  has  been  judicially  defined  to  be  ^' a  house  where  the 
traveller  is  furnished  with  everything  which  he  has  occasion  for 
whilst  on  his  way."  But  a  mere  coffee-house,  or  eating-room  or 
boarding-house,  is  not  an  inn,   1  Parsons,  623. 

One  who  entertains  strangers  occasionally,  although  he  receives 
compensation  for  it,  is  not  an  innkeeper.  Mathew's  case ;  2  Dev. 
&  Bat.,  424. 

An  innkeeper  may  refuse  to  receive  a  disorderly  guest,  or 
require  him  to  leave  his  house.  He  is  not  bound  to  examine 
into  the  reasonableness  of  the  guest's  requirements.  And  while 
travellers  are  entitled  to  proper  accommodations,  they  have  no 
right  to  select  a  particular  apartment,  or  to  use  it  for  purposes 
other  than  those  for  which  it  was  designed.    1  Parsons,  523. 

The  law  only  obliges  an  innkeeper  to  furnish  proper  and  con- 
venient accommodations  for  his  guests,  and  in  doing  this,  he  may 
arrange  his  business  to  suit  his  own  advantage,  while  he  complies 
with  the  reasonable  requirements  of  his  guests. 

This  State  and  other  States  of  the  Union,  have  statute  regula- 
tions upon  the  subject  of  inns.  In  every  prosperous  and  com- 
mercial country  there  are  laws  upon  this  subject,  as  travellers 
and  men  of  business  must  have  places  of  entertainment  where 
their  reasonable  wants  of  lodging  and  subsistence  can  be  con- 
veniently obtained. 

We  find  in  ancient  Rome,  that  the  prsetors  established  many 
wise  regulations  for  the  accommodation  of  travellers,  which  are 
very  similar  to  the  principles  of  the  common  law  and  our  State 
statutes. 

In  this  State  we  find  a  statute  originally  passed  in  1798, 
which  provides,  that :  Every  person  wishing  to  keep  a  common 
inn,  tavern  or  ordinary  for  the  entertainment  of  travellers  and 
others,  shall  apply  to  the  board  of  county  commissioners  for  a 
license  to  do  so,  ''and  the  applicant  must  give  bond  in  the  sum 
of  one  thousand  dollars,  payable  to  the  State  of  North  Caro- 
lina," and  conditioned  for  finding  and  providing  good  and 
wholesome  diet  and  lodgings  for  his  guest,  and  stable  and  prov- 
ender for  their  horses ;  and  also  to  safely  keep  for  his  guests  all 
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such  articles  and  property  as  may  come  to  his  care  and  charge  as 
an  innkeeper;  and  on  breach  of  any  condition  thereof,  any  per- 
son injured  may  put  the  same  in  suit.  Bat.  Bevisal,  ch.  81. 

This  is  a  statute  remedy  in  addition  to  the  remedies  at  com- 
mon law,  and  is  secured  by  bond  with  sufiScient  sureties.  This 
statute  asserts  the  rights  provided  for  in  the  Civil  Rights  Bill, 
and  secures  them  more  effectually  than  the  act  of  Congress.  The 
penalty  in  the  act  of  Congress  is  five  hundred  dollars  without 
any  security;  but  any  damages  incurred  are  secured  in  the  State 
statutes  by  a  thousand  dollar  bond  with  sureties.  In  both  in- 
stances, if  the  statute  remedy  is  pursued  by  the  party  injured, 
the  common  law  remedies  ai*e  waived. 

It  is  thus  apparent  that  all  the  rights  to  the  full  and  equal 
enjoyment  of  the  advantages,  accommodations,  facilities,  and 
privileges  of  inns,  public  conveyances,  etc,  are  derived  from  the 
common  law  and  State  statutes,  and  fully  existed  before  the  pas- 
sage of  the  Civil  Rights  Bill.  By  the  common  law  and  statutes 
of  this  State,  no  discrimination  is  made  against  colored  men  as  a 
class,  or  against  non-resident  citizens. 

The  Civil  Rights  Bill  was,  therefore,  it  would  seem,  unneces- 
sary, so  far  as  this  State  is  concerned ;  and  being  unnecessary, 
the  question  arises  whether  Congress,  under  any  provision  of  the 
Constitution,  had  the  authority  to  legislate  upon  domestic  and 
local  subjects,  which  are  properly  under  the  control  of  State 
action.  We  will  consider  this  question  in  a  subsequent  part  of 
this  charge. 

Both  the  National  and  State  governments  have  conferred  upon 
the  colored  man  all  the  legal  rights  of  citizenship,  and  both  gov- 
ernments would  be  untrue  to  themselves  if  those  rights  were  not 
properly  protected  and  enforced  by  suitable  l^islation. 

In  political  circles  it  may  be  said  that  the  rights  of  citizenship 
ought  not  to  have  been  conferred  upon  the  colored  man  by  the 
Greneral  government,  and  the  Southern  States  acted  under  an  un- 
warranted compulsion  when  they  recognized  and  established  those 
rights  in  their  new  State  constitutions.  Those  States  entered 
into  a  rebellion  against  the  General  government,  to  protect  and 
secure  the  institution  of  slavery,  and  the  rebellion  was  suppressed 
by  force  of  arms,  and  the  government  imposed  upon  those  States 
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certain  fundamental  conditions  as  prerequisites  to  their  read- 
mission  into  the  Union.  These  fundamental  conditions  were 
accepted  by  the  insurrectionary  States,  and  were  incorporated 
into  their  constitutions. 

The  full  rights  of  citizenship  were  thus  conferred  upon  colored 
men  by  the  amendments  of  the  National  and  State  Constitutions, 
and  directly  resulted  from  the  rebellion,  and  were  not  created  by 
the  Civil  Rights  Bill. 

If  these  rights  were  unjustly  and  improperly  conferred  the 
wrong  is  attributable  to  the  rebellion  which  brought  on  such  con- 
sequences. These  amendments  to  the  National  and  State  Consti- 
tutions have  been  approved  and  adopted  by  the  people  in  the  man- 
ner provided  by  our  fundamental  law  and  are  now  a  part  of  the 
law  of  the  land,  which  courts  of  justice  are  bound  to  administer. 

We  will  now  consider  what  are  the  provisions  and  purposes  of 
the  Civil  Rights  Bill. 

The  first  section  enacts :  That  all  persons  within  the  jurisdic- 
tion of  the  United  States  shall  be  entitled  to  the  full  and  equal 
enjoyment  of  the  accommodations,  advantages,  facilities  and 
privileges  of  inns,  public  conveyances  on  land  or  water,  theatres, 
and  other  places  of  public  amusement ;  subject  only  to  the  con- 
ditions and  limitations  established  by  law  and  applicable  alike 
to  the  citizens  of  every  race  and  color,  regardless  of  any  previous 
condition  of  servitude. 

The  second  section  provides  that  any  person  who  shall  violate 
the  first  section,  shall  be  liable  to  a  penalty  of  five  hundred  dol- 
lars, and  also  to  an  indictment  for  misdemeanor :  the  penalty  to 
be  recovered  by  suit  of  the  party  injured,  and  the  indictment  to 
be  prosecuted  in  the  Federal  courts. 

The  third  section  gives  to  the  Federal  courts  exclusive  juris- 
diction of  the  suit  and  indictment  mentioned  in  section  2,  and 
makes  it  the  duty  of  district  attorneys,  marshals,  deputy  mar- 
shals, and  United  States  commissioners,  to  see  that  all  offences 
under  section  2  are  properly  prosecuted. 

Section  4  provides  that  no  citizen  shall  be  excluded  from  jury 
service  in  the  National  or  State  courts  on  account  of  race,  color,. 
or  previous  condition  of  servitude. 

Section  5  provides  that  all  cases  arising  under  this  act  in  the 
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Federal  courts,  may  be  reviewed  by  the  Supreme  Court  without 
regard  to  the  sum  in  controversy. 

In  this  act  we  find  all  the  usual  safeguards  which  are  adopted 
in  the  enactment  of  laws  to  prevent  oppression  and  secure  the 
rights  of  individual  citizens. 

The  purposes  of  the  bill  are  fully  expressed  in  the  preamble: 

"  Whereas,  we  recognize  the  equality  of  all  men  before  the  law, 
and  bold  that  it  is  the  duty  of  the  government  in  its  dealings  with 
the  people  to  mete  out  equal  and  exact  justice  to  all  of  whatever 
nativity,  race,  color  or  persuasion,  religious  or  political.'' 


From  the  preamble  and  all  the  provisions  of  the  act,  it  is 
obvious  that  the  Civil  Rights  Bill  neither  directly  nor  indirectly 
<»nfers,  nor  was  intended  to  confer  any  rights  or  privileges  of 
social  equality  among  men.  Neither  have  the  recent  amend- 
ments of  National  or  State  Constitutions  any  such  purposes  or 
effect.  Every  man  has  a  natural  and  inherent  right  of  selecting 
his  own  associates,  and  this  natural  right  cannot  be  properly  re- 
lated by  legislative  action,  but  must  always  be  under  the  con- 
trol of  individual  taste  and  inclination. 

There  have  always  been  difierent  circles  in  society,  and  thii) 
condition  of  things  will  ever  remain  among  men.  This  natural 
right  and  inclination  of  selecting  associates  exists  among  the 
-animals  of  every  species. 

Even  in  free  and  enlightened  Athens  we  find  among  the  citi- 
zens of  the  republic  well-defined  social  distinctions  which  could 
not  be  regulated  by  public  law.  The  Athenians  would  not  aseo- 
>ciate  on  terms  of  social  equality  with  the  most  learned  and  dis- 
tinguished foreigners,  who  were  regarded  as  barbarians.  They 
once  put  a  citizen  to  death  ibr  interpi*eting  into  the  language  of 
his  country  the  message  of  a  Persian  king.  The  iron  laws  of 
Sparta  placed  the  citizens  upon  terms  of  social  equality,  and  made 
them  a  nation  of  savage  warriors  and  ignorant  barbarians. 

The  founders  of  Rome  were  a  band  of  robbers  and  outlaws  and 
mingled  in  free  and  equal  social  intercourse ;  but  when  Romulus 
selected  the  Centum  patr^,  the  social  distinction  of  Patricians  and 
Plebeians  was  established,  which  for  seven  hundred  years  dis- 
turbed the  peace  of  the  kingdom  and  commonwealth,  and  led  to 
the  establishment  of  the  empire. 
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In  England  political  and  social  distinctions  have  always  existed, 
and  cannot  be  broken  down  without  the  complete  6ub\*ersion  of 
the  government. 

The  hope  and  expectation  that  there  will  ever  be  a  nation  on 
earth  in  which  all  men  will  associate  upon  terms  of  social  equality 
is  a  wild  dream  of  fanaticism,  which  can  never  be  realized. 

It  certainly  cannot  be  a  matter  of  surprise  that  among  the  white 
people  of  the  Southern  States,  there  should  be  strong  opposition 
to  according  equal  social  privileges  to  the  colored  race.  The 
colored  men  were  formerly  slaves,  and  the  condition  of  servitude 
rendered  them  greatly  wanting  in  education,  refinement  and  social 
culture. 

White  men  often  came  in  contact  with  colored  men,  but  the 
association  was  that  of  superiors  with  inferiors.  Before  the  war, 
white  men  who  associated  with  colored  men  on  terms  of  social 
equality  became  degraded  in  the  eyes  of  the  community.  These 
social  prejudices  naturally  resulted  from  the  condition  of  things 
and  are  too  deeply  implanted  to  be  eradicated  by  any  legislation. 
Any  law  which  would  impose  upon  the  white  race  the  impera- 
tive obligation  of  mingling  with  the  colored  race  -on  terms  of 
social  equality  would  be  repulsive  to  natural  feeling  and  long 
established  prejudices,  and  would  be  justly  odious.  There  is 
no  principle  of  law,  human  or  divine,  that  requires  all  men  to  be 
thn>wn  into  social  hotchpot  in  order  that  their  equality  of  civil 
rights  may  be  secured  and  enforced. 

The  Civil  Rights  Bill  neither  imposes  nor  -was  intended  to 
impose  any  such  social  obligation.  It  only  proposes  to  provide 
for  the  enforcement  of  legal  rights  guaranteed  to  all  citizens  by 
the  laws  of  the  land,  and  leaves  social  rights  and  privileges  to 
be  regulated,  as  they  have  ever  been,  by  the  customs  and  usages 
of  society.  I  will  briefly  restate  the  principles  of  law  which  we 
have  been  considering  as  they  exist  in  this  State,  independent  of 
the  Civil  Rights  Bill.  The  law  only  requires  innkeepers,  com- 
mon carriers,  etc.,  to  furnish  accommodations  to  colored  men, 
equal  to  those  provided  for  white  men,  when  the  same  price  is 
paid.  Innkeepers  may  have  separate  rooms  and  accommoda- 
tions for  colored  men,  but  they  must  be  equal  in  quality  and 
convenience  to  those  furnished  white  men.     Railroad  companies 
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may  have  first  class  coaches  for  colored  men,  and  first  class  coaches 
for  white  men.  If  white  men  are  protected  from  the  intrusion 
of  colored  men,  colored  men  must  likewise  be  protected  from  the 
intrusion  of  white  men,  as  the  legal  rights  of  both  classes  are  the 
same.  Both  races  are  alike  entitled  to  receive  convenient  and 
comfortable  accommodations  in  inns  and  public  conveyances,  and 
neither  a  white  man  nor  a  colored  man  has  a  right  to  say  that 
the  innkeeper  shall  put  them  in  the  same  room  without  their 
mutual  consent.  If  a  traveller  gets  inn  accommodations  and 
comfortable  transportation  according  to  the  price  paid,  he  has  no 
just  cause  of  complaint,  and  the  innkeeper  and  common  carrier 
discharge  the  obligations  imposed  upon  them  by  law.  If  the 
innkeeper  tenders  such  accommodations,  and  the  guest  refuses 
them,  he  may  compel  the  guest  to  quit  the  inn,  and  seek  for  ac- 
commodation elsewhere.  Falls  v.  Knighty  8  Mees.  &  Wels.,  276. 
I  have  thus  stated  the  conditions  and  limitations  established 
by  the  common  law  and  statute  law  of  North  Carolina,  r^ula- 
tiug  the  relative  rights  and  responsibilities  of  innkeepers  and 
their  guests.  If  any  person  within  the  jurisdiction  of  this  State 
is  denied  his  legal  rights  by  an  innkeeper,  the  party  injured  has 
the  following  remedies  under  the  State  laws : 

1.  By  civil  action  and  indictment  at  common  law,  prosecuted 
in  the  superior  court. 

2.  By  civil  action  on  innkeeper's  bond,  as  provided  by  statute. 
If  these  legal  rights  cannot  be  properly  enforced  by  a  colored 

man  in  the  State  courts,  then  he  may  remove  his  suit  in  the  State 
courts  to  the  Federal  court,  under  the  Civil  Rights  Bill  of  the 
9th  of  April,  1866. 

Thus,  it  would  seem  that  under  existing  laws  in  this  State,  the 
colored  man  has  all  the  rights  and  remedies  of  any  other  citizen, 
in  relation  to  the  subjects  embraced  in  the  Civil  Rights  Bill.  I 
am  not  aware  that  there  is  any  law  in  North  Carolina  which  in 
express  terms  makes  any  discrimination  against  the  colored  race, 
except  the  statute  regulating  the  domestic  institution  of  marriage, 
and  this  subject  is  and  must  ever  remain  under  the  exclusive 
control  of  local  State  government. 

It  has  been  alleged  that  a  few  municipal  charters  granted  by 
the  present  legislature,  in  effect  deprive  colored  citizens  of  some 
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elective  franchises  which  are  enjoyed  by  white  citizens.  This 
subject  is  not  embraced  in  the  Civil  Rights  Bill,  and  calls  for  no 
expression  of  opinion  in  this  charge. 

We  will  now  proceed  to  consider  the  important  question  as  to 
what  extent  Congress  has  the  constitutional  authority  to  establish 
and  regulate  the  civil  rights  of  citizens  of  the  United  States  in 
the  several  States. 

This  question  has  recently  been  elaborately  considered  by  the 
Supreme  Court  of  the  United  States,  in  the  Slaughter-house  CaseSy 
16  Wallace,  36,  and  also  by  the  Supreme  Courts  of  Ohio  and 
Indiana  in  the  cases  of  State  v.  MeCann  and  Cory  v.  Carter,  In 
these  cases  the  following  principles  of  law  may  be  regarded  as 
established.  We  only  refer  to  the  salient  points  pertinent  to  our 
discussion. 

Previous  to  the  adoption  of  the  recent  amendments  to  the  Con- 
stitution of  the  United  States,  with  the  exception  of  a  few  express 
prohibitions  and  restrictions  in  the  Federal  Constitution,  ^^  the 
entire  domain  of  the  privileges  and  immunities  of  citizens  of  the 
States  lay  within  the  constitutional  and  legislative  power  of  the 
States,  and  without  that  of  the  Federal  government." 

The  States,  with  the  restrictions  and  prohibitions  referred  to, 
could  establish  and  regulate  the  civil  rights  of  their  own  citizens. 
But  when  those  rights  are  established  by  State  laws,  the  Consti- 
tution declares  to  the  States  that  those  rights,  neither  more  nor 
less,  shall  be  the  measure  of  the  rights  of  the  citizens  of  other 
States  within  their  jurisdiction.  And  quoting  from  the  language 
of  Chief  Justice  Taney  in  another  case,  it  is  said,  "  that  for  all 
the  great  purposes  for  which  the  Federal  government  was  estab- 
lished, we  are  one  people,  with  one  common  countr}',  we  are  all 
citizens  of  the  United  States,"  and  it  is  as  such  citizens  that  their 
rights  are  supported  by  the  United  States  courts. 

The  recent  amendments  to  the  Constitution  were  intended  to 
secure  freedom  and  the  benefits  of  citizenship  to  colored  men,  and 
protect  their  civil  rights  against  hostile  State  legislation.  All 
State  laws  which  discriminate  against  colored  men  as  a  race,  and 
deny  them  equal  civil  rights  with  other  citizens,  are  now  pro- 
hibited by  the  Constitution,  and  may  be  declared  unconstitutional 
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by  the  courts ;  and  Congress  may  also  enforce  the  civil  rights 
thus  denied,  by  suitable  legislation. 

A  State  has  the  constitutional  and  legislative  power  to  change 
or  modify  the  common  law,  and  by  statute  establish  and  regulate 
the  rights  of  its  citizens  to  the  enjoyment  and  benefit  of  inns, 
public  conveyances,  etc.,  but  cannot  deny  to  any  citizen  of  the 
United  States,  within  its  jurisdiction,  the  equal  protection  of 
the  laws.  In  the  Slaughter-house  Cases,  it  is  said,  "  the  clause 
which  forbids  a  State  to  deny  U>  any  person  the  equal  protection 
of  the  laws,  was  clearly  intended  ta  prevent  the  hostile  discrimi- 
nation' against  the  negro  race,  so  familiar  in  the  States  where  he 
had  been  a  slave,  and  for  this  purpose  the  clause  confers  ample 
power  upon  Congress  to  secure  their  rights  and  equality  before 
the  law.  We  doubt  very  much  whether  any  action  by  a  State, 
not  directed  by  way  of  discrimination  against  the  negroes  as  a 
class,  or  on  account  of  their  race,  will  ever  be  held  to  come  with- 
in the  purview  of  this  provision." 

As  no  such  contingency  had  arisen  in  this  State,  as  is  contem- 
plated by  the  Fourteenth  Amendment,  it  may  well  be  considered 
as  a  matter  of  grave  doubt  whether  Congress  had  the  constitu- 
tional authority  to  legislate  upon  matters  properly  belonging  to 
the  local  and  domestic  government  of  the  State,  when  the  State 
had  in  no*  way  denied  to  persons  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

In  a  charge  to  a  Grand  Jury  I  will  not  pretend  fully  to  dis- 
cuss and  decide  upon  the  constitutionality  of  the  Civil  Rights 
Bill,  as  this  is  an  exceedingly  delicate  and  important  question, 
and  one  that  has  induced  much  public  consideration  and  excite- 
ment. 

Judge  Cooley,  in  his  learned  and  valuable  treatise  on  constitu- 
tional limitations,  at  page  169,  says : 

"  It  must  be  evident  to  any  one  that  the  power  to  declare  a  l^is- 
lative  enactment  void,  is  one  which  the  judge,  conscious  of  the  falli- 
bility of  the  human  judgment,  will  shrink  from  exercising  in  any 
case  where  he  can  conscientiously  do  so,  and  with  due  r^ard  to  datj 
and  ofRcial  oath,  decline  the  responsibility. 

"  Neither  will  a  court,  as  a  general  rule,  pass  upon  a  constitutional 
question  and  decide  a  statute  to  be  invalid,  unless  a  decision  upon 
that  very  point  becomes  necessary  to  the  determination  of  the  cause. 
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While  the  court  cannot  shun  the  discussion  of  constitutional  ques- 
tions, when  fairly  presented,  they  will  not  go  out  of  their  way  to  find 
such  topics.  They  will  not  seek  to  draw  in  such  weighty  matters 
collaterally,  nor  on  trivial  occasions. 

"  It  is  both  more  proper  and  more  respectful  to  a  coordinate  de- 
partment to  discuss  constitutional  questions  only  when  that  is  the 
very  lis  mota.  Thus  presented  and  determined,  the  decision  carries 
a  weight  with  it  to  wnich  no  extrajudicial  disquisition  is  entitled." 

The  constitutionality  of  the  Civil  Rights  Bill  has  been  assert^ 
by  the  deliberate  action  of  Congress,  composed  of  many  able 
lawyers  and  wise  and  enlightened  statesmen,  and  it  would  be 
very  presumptuous  in  me,  collaterally,  and  without  argument, 
to  decide  differently  upon  a  question  which  that  body  carefully 
considered  and  acted  u|K)n  under  the  solemn  sanction  of  official 
obligation.  "  It  is  a  solemn  act  in  any  case  to  declare  that  that 
body  to  whom  the  people  have  committed  the  solemn  function 
of  making  the  laws  of  the  commonwealth,  have  deliberately  dis- 
r^arded  the  limitations  imposed  upon  their  delegated  authority, 
and  usurped  power  which  the  people  have  been  careful  to  with- 
hold."   Cooley,  Cons.  Lim.,  160. 

This  question  will  doubtless  soon  be  decided  by  the  Supreme 
Court  of  the  United  States,  and  when  determined  by  that  august 
tribunal,  I  feel  confident  that  the  decision  will  be  acquiesced  in 
by  all  the  American  people  disposed  to  observe  the  law  of  the 
land. 

Although  the  constitutionality  of  the  Civil  Rights  Bill  may 
be  questioned,  the  act  cannot  properly  be  regarded  as  an  op- 
pressive exercise  of  legislative  power.  It  only  re-enacts  the  law 
already  in  force  in  this  State,  and  furnishes  new  remedies  not 
more  stringent  than  those  existing  at  oommon  law  and  under 
our  State  statutes.  It  provides  that  those  remedies  shall  be 
enforced  in  the  Federal  courts,  where  all  cases  are  tried  by 
juries  composed  of  just,  impartial  and  enlightened  citizens  of 
the  State,  selected  as  State  juries  are  selected;  and  the  legal 
rights  of  parties  are  under  the  final  control  of  the  Supreme  Court 
of  the  Unitd  States,  consisting  of  learned  and  just  judges,  whose 
opinions  are  regarded  as  high  authority  in  all  the  courts  of  this 
country  and  England. 

In  the  Civil  Rights  Bill  the  legislative  will  of  the  nation  has 
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been  solemnly  expressed  by  the  chosen  representatives  of  the 
sovereign  people ;  and  it  is  to  be  hoped  that  all  good  citizens 
will  yield  obedience  to  the  law,  feeling  well  assured  that  the 
vexed  and  difficult  constitutional  questions  which  it  involves, 
will  be  properly  determined,  and  the  rights  of  all  citizens  be 
justly  administered  by  the  judicial  department  of  the  govern- 
ment. This  course  of  conduct  will  be  in  conformity  to  the 
true  theory  and  spirit  of  our  Federal  and  State  governments, 
and  manifest  the  patriotic  loyalty  of  our  people. 

If,  therefore,  any  bill  of  indictment  founded  upon  the  Civil 
Rights  bill  is  presented  by  the  District  Attorney  for  your  action, 
it  is  your  duty  to  pass  upon  such  bill  as  you  pass  upon  all  other 
bills,  and  leave  the  constitutionality  of  the  act  to  Ije  determined 
by  the  court  upon  mature  consideration,  after  being  aided  and 
enlightened  by  the  careful  investigations  and  able  and  learned 
arguments  of  counsel. 


United  States  District  Court,  District  of  Maryland^  at 

Baltimore,  1863. 

United  States  t;.  Hazel  B.  Cashiel. 

An  acquittal  before  a  court-martial  cannot  be  pleaded  in  defence  of  an 
indictment  in  a  court  of  law ;  even  though  the  offence  charged  in 
either  cuse  be  substantially  the  same. 

In  the  month  of  June,  1863,  the  accused  had  at  pasture  on 
his  farm,  in  Montgomery  County,  Md.,  some  five  hundred  head 
of  cattle,  which,  with  some  five  hundred  others,  belonging  to  the 
United  States,  were  driven  away,  on  the  morning  of  the  28th  of 
that  month,  for  their  protection  from  the  confederate  cavalry, 
then  approaching.  Soon  thereafter,  the  invading  forces  riding 
up  to  where  several  persons,  including  the  accused,  were  stand- 
ing, demanded  in  what  direction  the  cattle  had  gone.  One 
person  pointed  them  in  a  direction  opposite  to  the  true  one.  In 
a  few  minutes  one  of  the  cavalrymen  returned  from  the  pursnit, 
and  repeating  the  demand,  the  accused  is  alleged  to  have  indi- 
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cated  to  him  the  road  which  the  cattle  had  taken,  their  number, 
and  the  fact  that  they  were  driven  withoat  any  guard  except 
their  ordinary  herdsmen.  This  information  did  not  result  in 
any  benefit  to  the  enemy,  as  the  cattle  were  driven  safely  within 
the  Federal  lines.  Shortly  after  this  occurrence  Mr.  Cashiel  was 
arrested,  taken  to  Washington,  and  there  tried  by  a  court- 
martial,  on  the  charge  of  conveying  intelligence  to  the  enemy, 
contrary  to  the  57th  article  of  war. 

The  court  which  tried  him,  after  maturely  considering  the 
evidence  adduced,  found  the  accused  of  the  specifications  and 
charge  guilty,  but  say  "  that,  although  the  accused  answered 
certain  questions  put  by  rebels,  which,  in  a  strict  literal  sense 
conveyed  intelligence  to  the  enemy,  it  has  not  appeared  in  evi- 
dence that  the  information  was  volunteered,  nor  does  the  court 
pierceive  that  such  intelligence  was  given  with  that  criminal 
design  which  the  law  contemplates  as  the  animus  of  a  breach  of 
the  57th  article  of  war;  and  the  court,  therefore,  affixes  no 
penalty  to  the  offence  beyond  an  admonition,  that  in  future  he 
will  be  more  on  his  guard  in  answering  inquiries  addressed  to 
him  by  an  enemy."  The  Secretary  of  War  approved  of  the 
fiii< lings  of  the  court,  upon  the  specifications  and  charge,  and 
disapproved  of  the  sentence ;  and,  after  a  review  of  the  testimony 
and  proceedings  of  the  court,  in  an  order  from  the  War  Depart- 
ment, dated  July  29th,  18H3,  says:  ^'Although  the  accused  has 
been  relieved  of  all  responsibility  under  the  57th  article  of  war, 
he  is  still  liable  to  be  prosecuted  under  the  2d  section  of  the 
act  to  suppress  insurrection,  etc.,  approved  July  17th,  1862,  for 
giving  aid  and  comfort  to  the  rebellion,  and  that  the  prosecu- 
tion for  this  offence  may  be  proceeded  with  he  will  be  handed 
over  to  the  civil  authorities." 

After  the  passage  of  this  order  Mr.  Cashiel  was  again  arrested, 
and  an  indictment  afterwards  found  against  him  in  the  United 
States  District  Court  of  Maryland,  September  term,  under  the 
act  of  July,  1862. 

When  the  case  was  called  for  trial  at  the  present  term  of  the 
court,  the  counsel  for  Mr.  Cashiel  put  in  the  plea  of  autre  fois 
eonvid,  averring  that  as  he  had  been  before  tried  by  the  proper 
tribunal,  he  could  not  be  again  impeached  and  put  in  jeopardy 
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for  the  same  ofienoe.  To  this  plea  the  United  States  demnrred, 
and  the  questions  involved  in  the  case  were  argued  by  William 
Schley^  Esq.,  of  Baltimore,  and  Charles  Abert,  Esq.,  of  Mont- 
gomery County,  for  the  traverser,  and  William  Price  and  Na- 
thaniel L.  Thayer,  Esqs.,  for  the  government 

GILES,  J.— The  2d  section  of  the  act  of  17th  of  July,  1862, 
under  which  the  traverser  stands  indicted,  is  as  follows:  "That 
if  any  person  shall  hereafter  incite,  set  on  foot,  assist  or  engage 
in  any  rebellion  or  insurrection  against  the  authority  of  the 
United  States  or  the  laws  thereof,  or  shall  give  aid  or  comfort 
thereto,  or  shall  engage  in  or  give  aid  and  comfort  to  any  exist- 
ing rebellion  or  insurrection,  and  be  convicted  thereof,  he  shall 
be  punished  by  imprisonment  for  a  period  not  exceeding  ten 
years,  or  by  a  fine  not  exceeding  ten  thousand  dollars,  and  by 
the  liberation  of  all  his  slaves,  if  any  he  have;  or  by  both  of 
said  punishments,  at  the  discretion  of  the  court.'' 

The  trial  and  conviction  which  forms  the  subject-matter  of 
the  plea  filed  in  this  case,  was  had  before  a  general  court-martial, 
held  in  the  city  of  Washington,  in  pursuance  of  orders  from  the 
War  Department.  The  charge  against  the  traverser  before  that 
court  was  for  a  violation  of  the  57th  section  of  the  article  of  war, 
which  article  is  as  follows:  "Whoever  shall  be  convicted  of 
holding  correspondence  with,  or  giving  intelligence  to  the  enemy, 
either  directly  or  indirectly,  shall  suffer  death,  or  such  other 
punishment  as  shall  be  ordered  by  the  sentence  of  the  court- 
martial."  (See  act  of  1806,  2d  vol.  statutes,  366.)  Two  ques- 
tions have  been  presented  in  the  argument  of  this  case : 

1st.  Had  the  couri-martial,  whose  record  is  referred  to  in  the 
plea  filed  in  this  case,  jurisdiction  of  the  offence  there  charged 
and  over  the  person  of  the  traverser  ?    And  if  so, 

2d.  Is  the  said  charge  the  same  offence  (within  the  meaning  of 
the  Fifth  Amendment  to  the  Constitution  of  the  United  States) 
for  which  the  traverser  now  stands  indicted? 

I  shall  discuss  the  second  question,  for  if  that  be  answered  in 
the  negative,  it  overrules  the  plea  filed  in  this  case;  and  it  be- 
comes unnecessary  to  consider  and  decide  the  first.  They  have 
both  been  argued  with  great   ability,  and  the  first   question, 
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touching  the  jurisdiction  of  courts-martial,  presents  at  the  pres- 
ent time  a  painful  interest.  It  is  a  question  with  which  our 
previous  reading  had  not  made  us  familiar,  for,  until  the  present 
widespread  insurrection,  the  administration  of  our  General 
government  had  been  known  to  us  only  by  the  exercise  of  its 
peaceful  civil  powers,  and  by  its  laws  executed  and  enforced  by 
the  national  judiciary.  But  our  Constitution  was  made  for  all 
time — a  time  of  war  as  well  as  a  time  of  peace ;  and  what  is  the 
extent  and  limit  of  the  war  power  it  imparted  to  the  govern- 
ment, presents  a  problem  of  no  easy  solution,  but  one  which  is 
now  engaging  the  attention  and  careful  consideration  of  the 
statesmen  and  jurists  of  the  land.  As  the  view  I  take  of  this 
case  relieves  me  from  the  consideration  at  present  of  so  grave  a 
question,  I  will  only  add,  before  I  pass  from  it,  that  the  more  I 
study  the  Constitution  of  our  country  the  more  am  I  impressed 
with  the  wisdom,  the  forethought,  and  the  experience  of  the 
great  men  who  framed  it.  And  my  firm  conviction  is,  that  our 
only  pathway  of  safety  and  hope  for  the  future  lies  in  a  strict 
observance  of  all  its  provisions.  Now,  what  is  meant  by  the 
word  "  offence/'  as  used  in  the  Fifth  Amendment  to  the  Consti- 
tution? This  is  settled  by  the  Supreme  Court  in  the  case  of 
Moore  v.  The  People  of  the  State  of  Illinois,  reported  in  14 
Howard  17,  where  Justice  Grier  says,  in  delivering  the  opinion 
of  the  court,  ^'  An  offence  in  its  legal  signification  means  the 
irafiisgremian  of  a  law.'' 

In  this  case  we  have  two  laws — the  articles  of  war,  as  con- 
tained in  the  act  of  1806,  and  the  law  of  1862,  which  I  have 
before  cited — and  their  provisions  are  different.  The  57th  article 
of  war  punishes  the  holding  of  any  coiTespondence  or  the  giving 
of  any  intelUgenoe  to  the  enemy.  For  in  a  time  of  war  (when 
alone  this  article  operates)  it  might  be  prejudicial  to  the  discipline 
and  good  order  of  the  army  that  any  correspondence  should  be 
held  by  any  of  its  members  with  the  enemy,  although  the  intel- 
ligence given  might  be  in  no  manner  in  furtherance  of  that  ene- 
niy^s  views  and  designs.  Whereas,  no  conviction  could  be  had 
under  the  act  of  1862,  unless  the  intelligence  given  was  of  such 
a  character  as  to  give  aid  and  comfort  to  those  engaged  in  the 
insurrection.     It  might  very  well  be,  then,  that  facts  which  would 
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warrant  a  conviction  under  the  57th  article  of  war  could  produce 
no  8uch  result  in  an  indictment  under  the  2d  section  of  the  act 
of  1862.  And  many  facts  would  warrant  a  conviction  under  the 
law  of  1862  which  are  not  punishable  under  the  57th  article  of 
war.  These  are  laws  to  be  administered  by  different  tribunals^ 
and  they  create  distinct  offences.  And  there  was  no  law  of  the 
United  States  punishing  by  indictment  corresponding  with  the 
enemy  or  giving  them  intelligence  (unless  it  amounted  to  treason 
under  the  act  of  1790,  or  as  giving  aid  and  comfort  to  the  rebel- 
lion under  the  act  of  1862)  until  the  act  of  the  25th  of  February, 
1863,  and  that  only  punishes  correspondence,  either  written  or 
verbal,  where  it  is  carried  on  with  "intent  to  defeat  the  measures 
of  the  government,  or  to  weaken,  in  any  way,  their  efficacy." 
When  Congreas,  in  1806,  was  framing  the  articles  of  war,  they 
provided,  by  the  33d  article,  that  whenever  an  officer  or  soldier 
should  I)e  accased  of  a  capital  crime,  or  of  having  committed  any 
offence  against  the  person  or  property  of  any  citizen,  such  as  is 
punishable  by  the  known  laws  of  the  land,  he  should  be  delivered 
over  to  the  civil  magistrate  for  punishment.  And  although  by 
article  9  they  provided  a  punishment  for  an  officer  or  soldier 
striking  or  drawing  a  weapon  upon,  or  offering  any  violence  to 
his  superior  officer,  it  could  not  be  contended  that  this  provision 
debarred  the  civil  courts  from  punishing  the  offence  as  an  assault 
and  battery.  And  although  the  act  of  1806  does  not  contain  the 
provision  to  be  found  in  the  mutiny  acts  of  Great  Britain,  "That 
nothing  in  it  shall  be  construed  to  exempt  any  officer  or  soldier 
whatsoever  from  being  proceeded  against  by  due  course  of  law," 
yet  it  appears  to  me  that  that  is  its  true  construction  ;  that  the 
military  law,  as  it  exists  in  the  United  States,  is  an  excepti<Mial 
code,  applicable  to  a  class  of  persons  in  given,  relations,  but  not 
abrogating  or  derogating  from  the  general  law  of  the  land,  but 
that  the  latter  is  left  in  full  force  and  virtue.  Tytler,  in  his 
Treatise  on  Military  Law,  says:  "The  martial  or  military  law, 
as  contained  in  the  military  law  and  articles  of  war,  does,  in  no 
respect,  either  supersede  or  interfere  with  the  civil  and  municipal 
law  of  the  realm."  He  is  an  Englishman,  and  treating  of  the 
laws  of  that  country.  But  what  say  the  two  most  approved 
writers  on  military  law  in  this  country?    Bend,  on  page  100 
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of  his  treatise,  says:  "A  former  acquittal  or  correction  of  an  act 
by  a  civil  court,  is  not  a  good  plea  in  bar  before  a  court-martial 
on  charges  and  specifications,  covering  the  same  act."  And  De 
Hart,  on  page  140,  says:  "A  former  acquittal  or  conviction 
pleaded,  must  have  reference  to  a  trial  by  a  court-martial.  The 
same  acts,  as  they  may  offend  against  the  rights  of  private  per- 
sons, may  also  violate  the  proprieties  of  military  discipline,  and 
as  such  may  be  investigated  by  both  civil  and  military  courts. 
This  is  a  principle  perfectly  well  established  in  the  military  ser- 
vice, and  has  been  acted  upon  and  approved  by  the  highest 
authority.'^  And  both  these  accomplished  writers  cite  the  case 
of  Captain  Howe.  In  May,  1842,  Captain  Howe,  of  the  2d 
Dragoons,  was  tried  upon  a  charge  for  "conduct  prejudicial  to 
good  order  and  military  discipline,"  in  having  beaten  or  caused 
to  be  beaten,  in  a  cruel  and  inhuman  manner,  a  private  of  his 
company.  Upon  arraignment,  Captain  Howe  pleaded,  in  bar  of 
trial,  that  he  had  been  tried  and  acquitted  for  the  said  act  upon 
an  indictment  for  manslaughter  in  the  civil  court.  But  the 
court  would  not  admit  the  validity  of  such  plea,  and  proceeded 
to  trial.  Captain  Howe  was  convicted  upon  the  charge  and  sen- 
tenced to  be  suspended  from  rank,  pay  and  emoluments  for  twelve 
months.  The  proceedings  and  decision  of  the  court  were  ap- 
proved and  confirmed  by  the  War  Department,  by  Greneral  Order 
Xo.  34,  in  1842.  John  C.  Spencer,  of  New  York,  was  then 
Secretary  of  War,  himself  a  lawyer  of  considerable  reputation  in 
his  day.  Now  the  civil  court  before  whom  Captain  Howe  had 
been  tried  and  acquitted  was  not,  as  the  learned  counsellor  for 
the  traverser  supposed,  a  court  of  a  different  sovereignty,  a  court 
of  a  State ;  but  Florida  was  then  a  territory,  and  the  trial  took 
place  before  the  Superior  Court  for  the  Territory  of  East  Florida, 
a  court  established  by  Congress  by  the  act  of  May  20th,  1824. 
The  judge,  district  attorney  and  marshal  of  said  court  were  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  and  their  salaries  were  paid  out  of  the  treasury  of  the 
United  States.  It  was  a  court  whose  only  power  was  derived 
from  the  authority  of  the  United  States,  and  which  possessed  the 
usual  jurisdiction  belonging  to  the  district  and  circuit  courts  of 
the  United  States,  in  addition  to  a  jurisdiction  to  administer  the 
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local  laws  of  the  Territory  of  Florida.  And  the  opinion  of  Mr. 
Legare,  the  then  attorney-general  (one  of  the  most  accoraph'shed 
lawyers  of  the  day),  sustained  the  course  of  the  court-martial  in 
this  case.  It  is  therefore  an  authority  entitled  to  great  respect. 
It  was  not  until  1845  that  Florida  was  admitted  into  the  Union. 
If  this  be  a  sound  law,  then  it  must  follow  that  an  acquittal  before 
the  court-martial  could  not  be  pleaded  to  an  indictment  before 
the  civil  court.  And,  as  the  Supreme  Court  say  in  the  case  in 
14  Howard,  17.  "  It  cannot  be  truly  averred  that  the  offender  has 
been  twice  punished  for  the  same  offence,  but  only  that  by  one 
act  he  has  committed  two  offences,  for  each  of  which  he  is  justly 
punishable."  The  great  principle  that  in  the  administration  of 
criminal  justice  no  person  should  be  twice  put  in  jeopardy  of  life 
or  limb  for  the  same  offence  is  much  older  than  our  Constitution. 
It  existed  as  a  fundamental  rule  of  the  common  law  from  a  very 
early  period,  and  is  recognized  by  all  English  writers  on  common 
law.  But  it  is  limited  to  forbid  a  second  trial  for  one  and  the 
same  offence.  Blackstone,  4th  vol.,  page  336,  says,  "that  the 
pleas  of  aiUre  fois  acquit  and  autre  foia  convict  must  be  upon  a 
prosecution  for  the  same  identical  act  and  crime."  And  although 
an  acquittal  on  an  appeal  was  a  good  bar  to  an  indictment,  yet 
he  informs  us  on  page  313  that  an  appeal  was  a  prosecution  for 
some  heinous  crime,  demanding  punishment  on  account  of  the 
particular  injury  suffered,  rather  than  to  vindicate  the  public  jus- 
tice. The  view  I  take  of  the  provision  in  the  Fifth  Amendment 
to  the  Constitution  does  not,  therefore,  conflict  with  this  humane 
principle  of  the  common  law.  Under  each,  a  former  trial,  to  be 
a  bar,  mUvSt  be  a  trial  for  the  same  identical  offence,  or,  in  other 
words,  for  the  transgression  of  the  same  law.  As  opposed  to  this 
view,  I  have  found  but  two  authorities,  a  dictum  of  Justice 
Woodbury,  in  the  case  of  Wilkes  v.  Duncan,  7  Howard,  123,  and 
a  note  on  page  341, 1st  volume  of  the  9th  edition  of  Kent^s  Com- 
mentaries. The  case  in  7th  Howard  was  an  action  of  trespass, 
brought  by  a  marine  against  Commodore  Wilkes,  for  some  pun- 
ishment inflicted  on  plaintiff  while  on  board  one  of  the  vessels  of 
the  Exploring  Expedition.  A  court-martial  which  was  convened 
after  the  return  of  the  expedition  had  acquitted  the  defendant  of 
this  charge.     On  the  trial  of  this  case  in  the  court  below  the 
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record  of  the  proceedings  of  the  court-martial  had  been  offered  as 
evidence,  but  rejected  by  the  court.  The  propriety  of  this  re- 
jection having  been  considered  by  the  Supreme  Court,  Justice 
Woodbury,  in  delivering  the  opinion  of  the  court,  says :  "  We 
think  that  such  proceedings  were  not  conclusive  on  the  plaintiff 
here,  though  a  bar  to  subsequent  indictments  in  courts  of  com- 
mon law  for  the  same  offence."  Now  no  such  point  was  pre- 
sented in  the  case,  and  no  contingency  could  ever  arise  as  to 
crimes  committed  on  a  ship-of-war,  for  the  reason  I  shall  state 
in  reviewing  the  other  authority.  I  have  very  great  respect  for 
the  memory  of  Judge  Woodbury,  whose  judicial  life  was  illus- 
trated by  great  legal  learning  and  patient,  untiring  industry,  but 
the  language  I  have  quoted  was  an  obiter  dictum,  and  is  over- 
ruled, I  think,  by  the  subsequent  decision  of  the  Supreme  Court 
to  which  I  have  referred.  The  commentator  in  Kent's  Com- 
mentaries discusses  the  proposition  that  the  district  and  circuit 
courts  of  the  United  States  have  no  criminal  jurisdiction  but 
what  is  expressly  conferred  upon  them  by  statute,  and  have  not, 
therefore,  any  jurisdiction  over  offences  committed  on  board  of 
one  of  our  national  ships-of-war,  as  no  such  jurisdiction  is  given 
by  any  statute.  Judge  Betts  so  held  in  the  case  of  Captain  Mac- 
kenzie, and  that  the  jurisdiction  of  the  naval  court-martial  in  his 
case  was  exclusive,  he  being  then  on  his  trial  before  a  naval  court- 
martial  for  murder  on  board  the  United  States  sloop-of-war 
Soraers.  The  commentator  goes  on  to  say,  "  if  they  (the  civil 
courts)  had  jurisdiction,  an  acquittal  by  a  court-martial  would  be 
a  bar  to  any  criminal  proceeding  in  any  other  court."  But  he 
cites  no  authority  to  sustain  this  position ;  and  as  no  notice  is 
made  of  the  decision  in  14  Howard,  I  think  the  note  must  have 
been  written  before  that  decision  was  made  by  the  Supreme 
Court.  As  instances  in  which  a  man  may  be  punished  twice  for 
the  same  act  where  it  constitutes  two  offences,  I  cite  the  case  of 
General  Houston,  who,  having  assaulted  a  member  of  the  House 
of  Representatives,  was  punished  by  the  house  for  the  contempt, 
and  was  subsequently  indicted  and  convicted  for  the  same  assault 
in  the  Criminal  Court  in  the  District  of  Columbia.  The  opinion 
of  Mr.  Benjamin  F.  Butler,  the  then  attorney-general,  was  taken 
upon  the  subject,  and  he  held  the  subsequent  trial  and  conviction 
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legal.  In  his  opinion  he  says :  "  The  act  committed  by  General 
Houston  was  one  and  the  same,  and  it  constituted  but  one  in- 
dictable offence,  and  he  was  liable  therefore  to  only  one  convic- 
tion on  indictment. '^  But  it  w&s  not  the  same  offence  for  which 
he  was  punished  by  the  House  of  B-epresentatives. 

1  also  cite  the  case  of  State  v.  Yancejfy  reported  in  1  North 
Carolina  Law  Repository,  519.  In  this  case  it  was  decided  that 
for  an  assault  committed  in  the  presence  of  the  court,  and  for 
which  contempt  the  court  punished  by  a  fine,  the  party  could 
be  afterwards  tried  for  the  assault  and  battery.  It  appears  to 
me,  therefore,  that  before  I  can  decide  a  charge  to  he  *Hhe  same 
ofenoe^'  within  the  meaning  of  the  Fifth  Amendment  to  the 
Constitution,  it  must  appear  that  the  offence  was  the  same  in 
law  and  in  fact.  In  the  case  at  bar,  the  traverser  is  chai)^ 
with  a  violation  of  the  act  of  1862  by  giving  aid  and  comfort  to 
those  in  rebellion.  The  charge  on  which  he  was  tried  before  the 
court-martial  was  for  giving  intelligence  to  the  enemy,  in  vio- 
lation of  the  articles  of  war.  I  consider  that  identity  wanting 
which  would  make  his  trial  on  this  indictment  a  violation  of 
the  Constitution  of  the  United  States.  The  demurrer  is  sus- 
tained, and  the  traverser's  plea  of  aiUrefois  contric^  is  overruled, 
with  leave  to  him  to  plead  over. 


United  States  Circuit  Court,  Western  District  of  North  Carolina,  at 

AshemUe,  May,  1875. 

United  States  v.  Noah  H.  Rice. 

If  a  person  charged  with  an  offence  against  the  law,  after  making  pabUc 
threats  against  the  life  of  an  ofBccr  ordered  to  arrest  him,  when  that  officer 
proceeds  to  make  that  arrest,  so  acts  with  rifle  in  band,  as  to  make  that 
officer  believe  that  he  intends  to  execute  his  previous  threat,  the  oiBcer 
is  justified  in  the  instant  of  danger  to  himself  in  taking  the  life  of  the 
person  to  be  arrested. 

On  the  15th  of  last  September,  Andrew  Woody,  of  Spring 
Creek,  Madison  County,  was  killed  by  Noah  H.  Bioe,  a  United 
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States  deputy  marshal^  who  was  endeavoring  to  serve  a  capias 
on  him  for  violation  of  the  Internal  Revenue  Laws.  From 
facts  developed  before  the  court  it  appears  that  Woody  had  ex- 
pressed a  determination  to  resist  any  process  which  might  issue 
against  him,  and  had  threatened  to  kill  the  defendant  Rice  if  he 
attempted  to  arrest  him.  When  this  oflScer  came  upon  Woody 
the  latter  was  armed  with  a  rifle.  His  demeanor  was  hostile, 
and  when  commanded  to  surrender  he  so  acted  as  to  impress  the 
officer  with  the  belief  that  his  intention  was  to  shoot  him,  and  in 
self-defence  he  fired  upon  Woody  with  fatal  eflect.  Rice  came 
to  Asheville  and  surrendered  himself  to  the  authorities,  was  ex- 
amined by  Commissioner  Watts  on  application  for  bail,  and 
committed  to  jail.  His  case  was  finally  removed  to  the  United 
States  court,  on  Tuesday,  May  11th,  1875.  He  was  placed  upon 
trial  for  his  life.  The  jury  having  requested  full  instructions 
from  the  bench,  they  were  given  as  follows  by 

DICK,  J. — As  this  is  a  case  of  considerable  importance  to  the 
defendant,  and  also  to  the  due  administration  of  justice,  I  have 
deemed  it  proper  to  commit  to  writing  my  instructions  to  the 
jury  upon  the  questions  of  law  involved. 

In  this  court  in  a  trial  for  crime  before  one  judge,  defendants 
have  no  right  to  appeal,  and  the  only  remedy  which  they  can 
have  for  misdirections  to  the  jury  on  the  part  of  the  judge,  is  a 
motion  for  a  new  trial  to  be  heard  before  the  other  judges  of  the 
court  who  were  not  present  at  the  trial ;  then,  upon  a  certificate 
of  a  division  of  opinion  between  the  judges  upon  questions  of 
law,  the  case  may  be  carried  to  the  Supreme  Court  for  review. 

In  all  capital  felonies  tried  by  me  sitting  alone,  I  will  allow 
defendants  who  may  be  convicted  the  benefit  of  these  remedies ; 
and  I  will  always  reduce  to  writing  my  instructions  to  the  jury, 
so  that  if  I  commit  an  error  it  may  be  corrected  by  the  other 
judges  who  are  authorized  to  preside  in  this  court.  All  persons 
whose  lives  are  put  in  jeopardy  by  a  trial  in  court  ought  to  have 
the  benefit  of  all  remedies  afforded  by  law  to  guard  against  error 
and  injustice. 

The  humane  and  remedial  provisions  of  the  law  ought  to  be 
fully  afforded  by  courts  of  justice  in  favor  of  human  life, 

86 


562  United  States  v.  Rice. 

Instructions  of  the  coart. 

The  defendant  in  this  case  is  charged  with  murder  by  an 
indictment  found  in  the  State  court,  and  removed  under  the  pro- 
visions of  an  act  of  Congress  to  this  court.  This  court  has  no 
original  jurisdiction  of  the  offence  charged,  but  the  case  must  be 
tried  in  the  same  manner  as  cases  originating  in  this  court ;  that 
is,  the  forms  and  modes  of  proceeding  and  the  rules  of  evidence 
must  be  regulated  by  the  course  and  practice  of  this  court  in 
criminal  trials.  The  law  which  defines  the  offence  is  the  crim- 
inal law  which  prevails  in  this  State. 

This  indictment  iis  not  founded  upon  a  State  statute,  but  is  for 
an  offence  at  common  law.  The  laws  of  this  State  declare  that 
the  common  law,  with  certain  specified  modifications,  shall  be  in 
full  force  in  this  State.  If  the  indictment  was  founded  upon  a 
State  statute,  we  would  be  bound  to  regard  the  construction  and 
exposition  placed  upon  such  statute  by  the  Supreme  Court  of 
the  State  as  a  rule  of  decision.  As  it  is  founded  upon  the  com- 
mon law,  we  will  look  to  the  decisions  of  the  State  Supreme 
Court  as  highly  important  guides,  but  not  as  absolute  authorities. 
We  are  at  liberty  to  derive  information  as  to  the  principles  of 
the  common  law  from  the  decisions  of  all  the  courts  of  England 
and  this  country  which  profess  to  administer  criminal  justice 
according  to  that  i^se,  just,  and  time-honored  system  of  law. 

It  is  conceded  that  the  alleged  homicide  was  committed  bj 
the  defendant,  and  he  places  his  defence  upon  the  ground  that 
he  was  a  regularly  constituted  officer  of  the  United  States,  and 
had  in  his  hands  at  the  time  of  the  homicide  the  process  of  law 
which  authorized  and  commanded  him  to  arrest  the  deceased  for 
a  crime  against  the  United  States ;  that  the  deceased  resisted  the 
execution  of  such  process  with  a  deadly  weapon  in  his  hands,  and 
had  manifested  a  purpose  to  use  such  deadly  weapon  in  resist- 
ance ;  and  that  the  homicide  was  necessarily  committed  in  the 
attempt  to  make  an  arrest 

This  defence  necessarily  leads  us  to  inquire  what  protection 
the  common  law  affords  to  ministerial  officers,  and  how  far  ther 
are  authorized  to  go  in  the  performance  of  their  public  duties. 

Social  order  and  political  government  are  dependent  upon  the 
observance  of  law  by  the  citizen.  The  mandates  of  the  law  are 
executed  by  officers  provided  for  such  purposes,  and  such  officer 
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are  invested  by  the  law  with  the  authority  necessary  to  execute 
its  mandates,  and  it  affords  them  all  the  protection  possible  in 
the  rightful  performance  of  the  duties  imposed.  This  rule  is  ab- 
solutely necessary  for  the  advancement  of  justice,  and  is  founded 
in  wisdom  and  equity  and  in  tlie  principles  of  social  and  politi- 
cal order.  The  law  must  be  supreme  within  the  sphere  of  its 
operation,  or  its  influence  would  be  nugatory,  and  there  would 
be  no  certain  rule  to  regulate  human  conduct  in  society  and  gov- 
ernment, and  all  the  rights  and  liberties  of  citizens  would  soon 
be  lost  in  a  chaos  of  anarchy. 

Mr.  Justice  Foster  says:  "Ministers  of  justice  while  in  the 
execution  of  their  oiBces  are  under  the  peculiar  protection  of  the 
law."  (Foster,  308.)  If  an  oflBcer  is  killed  while  performing 
his  duty,  the  law  deems  such  killing  murder  of  malice  prepense. 

This  protection  is  not  confined  to  the  precise  time  when  the 
officer  is  performing  his  official  duty,  but  extends  over  him  while 
going  to,  remaining  at,  and  returning  from  the  place  of  action. 
Any  opposition,  obstruction,  or  resistance  intended  to  prevent  an 
officer  from  doing  his  official  duty,  is  an  indictable  offence  at 
common  law,  and  the  punishment  is  regulated  by  the  nature  of 
the  offence. 

An  officer  is  authorized  to  summons  as  many  persons  as  may  be 
necessary  to  assist  him  in  the  performance  of  his  legal  duties,  and 
such  persons  are  bound  to  obey  such  summons,  and  they  are  un- 
der the  same  protection  afforded  to  officers,  as  they  are  for  the 
time  officers  of  the  law.  The  law  imposes  upon  private  persons 
the  duty  of  suppressing  affrays,  preventing  felonies  from  being 
committed  in  their  presence,  and  arresting  such  offenders  and 
bringing  them  to  justice ;  and  such  private  persons,  while  per- 
forming their  duties,  are  under  the  protection  of  the  law.  We 
may  confidently  lay  down  the  broad  general  principle,  that  when 
any  person  is  performing  a  public  duty  required  of  him  by  law, 
he  is  under  the  protection  of  the  law.  An  officer  of  the  law  who 
has  legal  process  in  his  hands  is  bound  to  execute  it  according  to 
the  mandate  of  the  writ.  If  he  is  resinted  in  the  performance  of 
this  duty,  he  must  overcome  such  resistance  by  the  use  of  such 
force,  as  may  be  necessary  for  him  to  execute  his  duty.  If  neces- 
sary, the  law  authorizes  him  to  resort  to  extreme  measures,  and 
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if  the  resisting  party  is  killed  in  the  struggle  the  homicide  is 
justifiable.  [Garretl^s  Case,  N.  C.  R.,  144,  Winston.) 

If  unnecessary  and  excessive  force  is  used,  after  resistance  has 
entirely  ceased  and  the  defendant  in  the  writ  has  manifested  his 
willingness  to  submit  to  the  mandates  of  the  law  and  be  arrested, 
then  if  the  said  defendant  is  killed  the  officer  will  be  guilty  of 
manslaughter;  and  if  the  blood  had  time  to  cool^  the  killing 
would  be  murder.  (2  Wharton,  Crim.  Law,  1030-31,  and  au- 
thorities referred  to  in  note.)  If,  however,  the  defendant  in  the 
writ  only  ceases  his  resistance  upon  the  officer  desisting  from 
his  attempt  to  arrest,  and  still  keeps  himself  in  a  condition  to 
renew  the  resistance  with  a  deadly  weapon,  if  the  officer  should 
renew  the  effort  to  arrest,  and  the  officer  cannot  make  the  arrest 
without  great  personal  danger,  he  would  be  justified  in  killing 
the  defendant.  The  submission  of  the  defendant  in  such  a  case 
is  not  complete,  and  as  long  as  he  refuses  to  be  arrested  he  is  in  a 
state  of  resistance ;  and  if  he  is  armed  with  a  deadly  weapon,  and 
has  manifested  an  intent  to  use  it,  and  still  keeps  the  weapon  in 
his  possession  convenient  for  an  emergency,  and  the  officer  has 
reasonable  grounds  for  believing  that  the  weapon  will  be  used 
if  an  arrest  is  attempted,  the  officer  is  not  required  to  risk  his 
life  in  a  rencounter,  or  desist  from  an  effort  to  perform  his  duty. 
When  a  person  puts  himself  in  an  armed  and  deadly  resistance 
to  the  process  of  the  law,  he  becomes  virtually  an  outlaw,  and 
officers  are  not  required  to  show  him  the  courtesy  of  a  chivalrous 
antagonist  and  give  him  an  open  field  and  fair  fight.  It  is  only 
when  a  criminal  submits  to  the  law  that  it  throws  round  him  the 
mantle  of  protection  and  administers  justice  with  mercy.  It  is 
the  duty  of  every  offender  charged  with  crime  in  due  process  of 
law  to  quietly  yield  himself  up  to  public  justice.  {StcUe  v.  Bryant) 
65,  327  ;  State  v.  GarreU's  Owe,  Winston,  144.) 

A  known  officer,  in  attempting  to  make  an  arrest  by  virtue  of 
a  warrant,  is  not  bound  to  exhibit  his  warrant  and  read  it  to  a 
defendant  before  he  secures  him,  if  he  resists;  if  no  resistance  is 
offered,  the  officer  ought  always,  upon  demand  made,  show  his 
warrant  to  the  party  arrested  or  notify  him  of  the  substance  of 
the  warrant,  so  that  he  may  have  no  excuse  for  placing  himself 
in  opposition  to  the  process  of  the  law.     This  is  only  a  rule  of  pre- 


United  States  v.  'Rice.  565 


Instructions  of  the  court. 


caution.  A  defendant  is  bound  to  submit  to  a  known  officer ; 
to  yield  himself  immediately  and  peaceably  into  the  custody  of 
the  officer  before  the  law  gives  him  the  right  of  having  the  war- 
rant read  and  explained ;  when  in  resistance,  the  law  shows  him 
no  favor.  A  defendant^  knowing  the  arresting  party  to  be  an 
officer,  is  bound  to  submit  to  the  arrest,  reserving  the  right  of 
action  against  the  officer  in  case  the  latter  be  in  the  wrong. 
When  a  person  acts  in  a  public  capacity  as  an  officer,  it  will  be 
presumed  that  he  was  rightfully  appointed.  (1  Wharton,  Cr.  L., 
Sees.  1289,  2925;  Cooky's  Case,  6  Gray,  Mass.,  350.) 

One  who  is  not  a  known  officer  ought  to  show  his  warrant 
and  read  it,  if  required ;  but  it  would  seem  that  this  duty  is  not 
so  imperative  as  that  a  neglect  of  it  would  make  him  a  trespasser 
ah  initio,  when  there  is  proof  that  the  party  subject  to  be  arrested 
had  notice  of  the  warrant,  and  was  fully  aware  of  its  contents, 
and  had  made  up  his  mind  to  resist  its  execution  at  all  hazards. 
{Garretfs  Case,  supra.) 

The  law,  in  its  humanity  and  justice,  will  not  allow  unneces- 
sary force  to  be  used  in  the  execution  of  its  process.  If  a  defend- 
ant, without  any  deadly  weapon  or  manifestation  of  excessive 
violence,  makes  resistance,  an  officer  is  not  justified  in  wilfully 
shooting  him  down;  but  if  a  defendant  has  a  deadly  weapon, 
and  has  manifested  a  purpose  to  use  it  if  an  arrest  is  attempted, 
the  officer  is  not  bound  to  wait  for  him  to  have  an  opportunity 
of  carrying  his  purpose  into  effect.  If  the  warrant  is  for  a  mis- 
demeanor and  a  defendant  attempts  to  avoid  an  arrest  by  flight, 
the  officer  has  no  right  to  shoot  him  down  to  prevent  escape,  nor 
even  afler  an  arrest  has  been  made  and  defendant  escapes  from 
custody.     {Forster's  Case,  1  L.  C.  C,  187.) 

The  rule  is  different  in  cases  of  felony.     (Bryant's  Case,  supra.) 

If  an  officer  has  process  in  his  hands  issuing  from  a  court  of 
competent  jurisdiction  over  the  subject-matter,  authorizing  and 
commanding  him  to  arrest  a  defendant,  he  is  entitled  to  the  pro- 
tection which  the  laws  afford  officers  acting  under  process, 
although  the  process  in  his  hands  is  informal  and  irregular.  If 
the  process  is  illegal  and  void  on  its  face,  or  is  against  the  wrong 
person,  or  its  execution  is  attempted  out  of  the  district  in  which 
it  can  alone  be  executed,  then  the  officer  would  not  be  under  the 


566  United  States  v.  Rice. 

Instructions  of  the  court. 

protection  of  the  law ;  but  it  would  seem  that  if  he  kills  a  resist- 
ing party  under  such  circumstances,  he  would  only  be  guilty  of 
manslaughter,  unless  he  had  actual  knowledge  of  his  want  of 
authority,  or  acted  from  express  malice. 

I  have  stated  to  you  many  points  of  law  which  do  not  directly 
arise  in  the  case  before  us;  but  it  is  important  that  they  should 
be  known  and  well  understood  in  the  country,  where,  in  recent 
years,  so  much  violence  has  been  committed — violence  in  the  name 
of  law  and  violence  in  defiance  of  law. 

The  principles  of  law  involved  in  this  case  having  been  ex- 
plained to  you  by  the  court,  it  is  now  your  duty  to  ascertain  the 
facts  from  the  testimony  and  apply  them  to  the  law  as  laid  down 
by  the  court. 

In  performing  this  important  and  solemn  duty  there  are  three 
points  worthy  of  your  special  inquiry: 

1st.  Whether  the  prisoner  on  trial  was  a  known  officer  of  the 
law  and  had  in  his  hands,  at  the  time  of  the  homicide,  legal  pro- 
cess authorizing  and  commanding  him  to  arrest  the  deceased. 

2d.  Whether  deceased  made  resistance  to  the  execution  of 
legal  process  with  a  gun  in  his  hands,  and  had  manifested  and 
continued  to  entertain  a  purpose  to  use  such  gun  if  an  arrest  was 
attempted. 

3d.  Whether  the  resistance,  if  made,  had  entirely  ceased,  and 
the  deceased  had  yielded  himself  quietly  and  willingly  into  the 
custody  of  the  officer,  and  no  longer  had  any  purpose  of 
resistance. 

Upon  the  first  point  I  will  state,  as  a  conclusion  of  law,  that 
it  is  the  duty  of  a  court'  to  recognize  its  regular  officers  and  pro- 
cess. I  therefore  instruct  you  that  the  defendant  was  a  regularly 
constituted  officer  of  this  court  and  the  process  under  which  he 
professed  to  act  was  due  process  of  law.  The  only  questions  left 
for  you  to  determine  on  this  point  are.  Did  the  prisoner  have 
such  process  in  his  hands  at  the  time  of  the  homicide?  Was  he 
endeavoring  to  execute  such  process  ?  Was  he  a  knovm  officer  of 
the  law  ?  And  did  the  deceased  have  good  reason  to  believe  that 
there  was  an  indictment  against  him  which  made  him  amenable 
to  legal  process? 

The  second  and  third  points  presented  involve  questions  of 
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fact  which  you  must  ascertain  and  determine  from  the  testimony 
in  the  case.  To  aid  you  in  the  performance  of  this  duty,  I  will 
now,  in  obedience  to  the  requirements  of  the  law,  proceed  to 
recapitulate  the  testimony,  and  will  carefully  endeavor  not  to 
express  an  opinion  on  the  subject.  I  solemnly  warn  you  not  to 
allow  your  verdict  upon  questions  of  fact  to  be  influenced  by  any 
impressions  that  you  may  form  as  to  the  conclusions  of  my  mind. 
You  must  form  your  opinions  upon  questions  of  fact  from  the 
testimony,  and  allow  no  prejudice  or  outside  influence  to  control 
your  action. 

T"  ^^  ^fm  ^p  ^^  ^^  ^^  ^fc 

From  this  recapitulation  and  your  own  recollection  you  will 
perceive  that  the  testimony  is  very  conflicting.  It  is  your  duty 
carefully  to  consider  the  whole  testimony  and  reconcile,  as  far  as 
you  can,  any  apparent  conflicts ;  and  when  this  cannot  be  done, 
you  must  believe  that  which  you  think,  under  all  the  circum- 
stances, is  entitled  to  the  most  credit.  If,  upon  any  question, 
you  have  a  reasonable  doubt  as  to  the  truth  of  the  matter,  you 
must  render  this  doubt  in  favor  of  the  defendant.  This  is  the 
humane  rule  of  the  law  in  all  criminal  trials,  but  it  is  specially 
important  and  imperative  in  trials  for  capital  felonies. 

There  are  some  circumstances  connected  with  this  case  which 
I  feel  it  to  be  my  duty  to  call  to  your  special  attention,  in  order 
that  they  may  not  have  an  improper  influence  upon  your  action. 
The  revenue  laws  have  been  the  subject  of  much  exciting  dis- 
cussion. Some  persons  advocate  their  rigorous  enforcement, 
while  others  denounce  such  laws  as  unjust,  inexpedient,  and  op- 
pressive. All  persons  engaged  in  the  execution  of  these  laws 
have  their  warm  friends  and  bitter  opponents.  No  such  influ- 
ences should  enter  into  and  control  your  deliberations.  A  citi- 
zen on  trial  for  crime  is  entitled  to  be  confronted  in  court  by  his 
accusers  and  have  them  solemnly  sworn  to  tell  the  truth.  He 
is  also  entitled  to  be  tried  by  a  ju7^  of  his  peers,  who  are  free 
from  all  prejudices,  and  who  in  their  action  will  have  an  eye 
single  to  justice  and  truth.  These  rights  are  as  old  as  the  com- 
mon law ;  they  constitute  fundamental  principles  of  English  and 
American  freedom,  and  have  been  secured  in  the  Federal  and 
all  State  constitutions.     They  extend  to  all  trials  for  crime,  but 


568  Jenkins  v.  Board  op  Supervisors. 

Syllabus. 

they  ought  to  be  especially  regarded  as  sacred  and  inviolable 
where  human  life  is  put  in  jeopardy. 

You,  gentlemen  of  the  jury,  acting  under  the  solemn  obliga- 
tions of  your  oath,  and  as  fair-minded  and  impartial  men,  should 
discard  all  opinions  and  prejudices  which  you  may  have  formed 
for  or  against  the  defendant,  and  try  him  as  all  citizens  charged 
with  crime  ought  to  be  tried — according  to  the  law  and  the  festf- 
mony. 

Gentlemen  of  the  jury,  if  you  come  to  the  conclusion,  after 
weighing  all  the  testimony,  that  the  deceased  made  resistance  to 
the  execution  of  legal  process  with  a  gun  in  his  hands,  and  had 
manifested  and  continued  to  entertain  a  purpose  to  use  such  gun 
if  an  arrest  was  attempted,  then  you  will  find  the  defendant  not 
guilty. 

2d.  If  you  find  that  resistance  was  made  but  had  entirely 
ceased  and  the  deceased  had  yielded  himself  quietly  and  com- 
pletely into  the  custody  of  the  officer,  and  no  longer  had  any 
purpose  of  resistance,  then  the  prisoner  is  guilty  of  manslaughter ; 
and  if  sufficient  time  had  elapsed  for  the  prisoner  to  get  over  the 
excitement  caused  by  the  resistance,  then  he  is  guilty  of  murder. 

If  you  have  any  reasonable  doubts  upon  these  questions,  then 
the  defendant  is  entitled  to  the  benefit  of  these  doubts. 

The  jury,  after  a  retirement  of  two  hours,  found  a  verdict  of 
"  not  guilty." 


United  States  Circuit  Court,  Eastern  District  of  Vtrffinia, 

ai  liichTnond,  April,  1876. 

/ 

Thomas  E.  Jenkins  t?.  Board  of  Supervisors  of  Culpepeb 

County. 

Virhero  the  Board  of  Supervisors  of  a  county  charged  by  law  with  the  doty 
of  levying  a  special  tax  for  the  payment  of  the  bonds  and  interest  coo- 
ponH  issued  for  the  erection  of  county  buildingSi  had  been  negligent  and 
inefficient  in  discharging  their  duty,  a  United  States  court  will  issue 
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the  writ  of  mandamus  in  favor  of  non-resident  holders  of  overdue 
coupons,  in  favor  of  whom  judgment  had  been  recovered  in  the  United 
States  court,  to  compel  the  efficient  performance  of  their  duty. 

Mr.  John  Howard  moved  the  court  for  an  absolute  mandamus 
in  the  ease  of  Thomas  E.  Jenkins,  of  Baltimore,  v.  The  Board 
of  8upet*visors  of  the  County  of  Culpeper,  He  read  the  petition 
of  Mr.  Jenkins  filed  on  the  12th  of  October,  1876,  setting  forth 
that  under  an  act  of  the  General  Assembly  of  December,  1870, 
the  county  of  Culpeper  had  issued  bonds  to  the  amount  of  fifteen 
thousand  dollars,  with  interest  coupons  thereto  attached,  payable 
semi-annually,  for  the  purpose  of  erecting  a  court-house  and 
other  public  buildings  in  the  county ;  that  the  bonds  had  been 
accordingly  issued,  and  that  several  instalments  of  coupons,  of 
which  Mr.  Jenkins  was  the  holder,  had  fallen  due  and  had  been 
dishonored ;  that  by  the  said  act  of  Assembly  the  Board  of  Su- 
pervisors were  authorized  to  levy  a  special  tax  for  the  payment 
of  the  bonds  and  interest-coupons,  and  that  the  faith  of  the 
county  was  pledged  to  the  payment  thereof;  that  the  board 
failed  to  perform  their  duty  under  the  law ;  that  Jenkins  had 
accordingly  brought  suit  in  the  United  States  Circuit  Court  upon 
the  overdue  coupons,  and  had  obtained  judgment  thereon,  upon 
which  execution  had  been  issued,  and  returned  "  no  effects,"  and 
praying  the  court  for  a  rule  or  mandamus  nisi  against  the  Board 
of  Supervisors,  requiring  them  to  show  cause  why  an  absolute 
mandamus  should  not  issue,  commanding  them  to  pay  the  judg- 
ment and  execution  immediately,  or  in  default  thereof  to  levy  a 
special  tax,  under  the  direction  and  supervision  of  the  court,  for 
that  purpose.  And  it  was  shown  that  the  rule  had  been  accord- 
ingly issued  and  been  duly  served  upon  the  board. 

Mr.  C.  U.  Williams  appeared  for  the  county  of  Culpeper,  and 
filed  the  answer  of  the  Board  of  Supervisors.  The  answer  stated 
that  the  board  had  in  December,  1874,  passed  an  order  levying 
a  special  tax  for  the  purpose  of  paying  the  interest-coupons  and 
of  creating  a  sinking  fund  for  the  payment  of  the  bonds  them- 
selves when  they  should  become  due;  that  the  board  had  also 
passed  orders  directing  the  treasurer  of  the  county  to  pay  the 
coupons  which  had  fallen  due,  and  that  no  interest  should  be  al- 
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lowed  on  the  coupons  after  their  maturity.  The  Board  of  Su- 
pervisors thus  claimed  that  they  had  done  their  whole  duty  in 
the  matter^  and  their  counsel  contended  that  nothing  further 
could  be  required  of  them. 

Mr.  Howard  read  the  statutes,  showing  the  jurisdiction  of  the 
Board  of  Supervisors  under  the  law,  and  held  that  under  all  the 
circumstances  of  the  case  the  board  had  been  negligent  of  their 
duty,  and  had  not  properly  exercised  the  powers  with  which 
they  were  clothed  for  a  timely  and  effectual  levy  of  taxes  for  the 
payment  of  the  debt;  that  four  semi-annual  instalments  of  cou- 
pons had  fallen  due  and  not  a  dollar  had  been  paid,  and  that  it 
was  the  legal  duty  and  business  of  the  Board  of  Supervisors  not 
merely  to  have  levied  a  special  tax,  but  to  have  levied  it  in  time 
to  meet  the  coupons,  and  to  have  seen  that  the  special  provision 
made  for  the  payment  of  the  coupons  was  fully  carried  out,  and 
if  necessary  to  levy  other  taxes  for  the  purpose,  and  that  it  did 
not  appear  they  had  done  so,  and  that  upon  the  whole  there  had 
been  a  failure  of  duty  on  the  part  of  the  board  and  of  the  county, 
and  that  the  court  ought  to  issue  an  absolute  mandamus  com- 
manding the  Board  of  .Supervisors  to  pay,  or  cause  to  be  paid, 
the  judgment  and  execution  which  had  been  recovered  and  is- 
sued against  the  county,  principal,  interest,  and  costs,  and  also 
the  costs  of  the  proceedings  for  mandamus* 

The  court  (Bond,  Ct.  Judge)  entered  an  order  awarding  an 
imperative  mandamus  against  the  Board  of  Supervisors,  com- 
manding them,  on  or  before  the  1st  day  of  February  next,  to 
pay,  or  cause  to  be  paid,  to  Mr.  Jenkins  the  amount  of  his  judg- 
ment and  execution,  and  costs,  and  the  costs  of  the  mandanm 
proceedings. 
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District  of  South  Carolina,  at  Columbia,  November^  1876. 
The  Case  of  the  Electoral  College  of  South  Carolina. 

It  is  compotdit  for  a  Federal  court  to  issue  the  writ  of  habeas  eorpus^  in 
favor  of  petitioners  imprisoned  for  contempt  by  a  State  court,  where 
the  acts  of  alleged  contempt  were  committed  in  the  performance  of 
duties  created  by  the  Constitution  and  laws  of  the  United  States,  and 
the  petitioners  were  acting  under  the  protection  of  the  laws  and  the 
courts  of  the  United  States. 

Where  it  clearly  appears  from  the  record  that  the  State  court  exceeded  its 
powers  in  committing  such  petitioners,  it  is  competent  for  a  Federal 
court  to  release  and  discharge  them  from  imprisonment. 

The  petition  was  as  follows : 

To  the  Honorable  Hugh  L.  Bond,  Circuit  Judge  of  the  Cir- 
cuit Court  of  the  United  States,  in  and  for  the  said  Circuit  and 
District. 

The  humble  petition  of  H.  E.  Hayne,  Thomas  C.  Dunn, 
Francis  L.  Cardozo,  William  Stone  and  Henry  W.  Purvis, 
respectfully  shows : 

That  your  petitioners,  Henry  E.  Hayne,  as  Secretary  of  State, 
of  the  State  of  South  Carolina,  Thomas  C.  Dunn,  as  Comptroller- 
General  of  said  State,  Francis  L.  Cardozo,  as  State  Treasurer  of 
said  State,  William  Stone,  as  Attorney-General  of  said  State, 
and  Henry  W.  Purvis,  as  Adjutant  and  Inspector-General,  were, 
by  the  laws  of  the  said  State,  constituted  the  Board  of  State 
Canvassers  and  authorized  and  required  to  canvass  the  returns 
and  other  evidences  of  election  for  each  general  election  occur- 
ring in  said  State,  and  among  other  things  to  make  a  statement 
of  the  whole  number  of  votes  given  at  such  election  for  the  va- 
rious officers  voted  for,  upon  the  certified  copies  of  the  statements 
of  the  Boards  of  County  Canvassers,  and  to  certify  such  state- 
ments to  be  correct;  and  to  certify  their  determinations  to 
the  Secretary  of  State,  and  further,  to  determine  and  declare 
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what  persons  have  been  by  the  greatest  number  of  votes  duly 
elected  to  such  oflBces,  with  power  and  duty  to  d^ide  all  cases 
under  protest  and  contest,  when  the  power  to  do  so  does  not  by 
the  Constitution  reside  in  some  other  body. 

That  the  Secretary  of  State,  upon  receiving  such  certificate  of 
the  determinations  of  the  Board  of  State  Canvassers,  is  required 
to  transmit  a  copy  thereof  under  seal  to  each  person  thereby  de- 
clared to  be  elected ;  and  as  to  members  of  the  Congress  of  the 
United  States  to  prepare  a  general  certificate  under  the  seal  of 
the  State,  addressed  to  the  House  of  Representatives,  of  the  due 
election  of  the  persons  chosen  at  such  election  as  Representa- 
tives of  said  State  according  to  such  certified  determination 
of  said  Board  of  State  Canvassers ;  and  as  to  the  Electors  of 
President  and  Vice-President  of  the  United  States,  the  Board  of 
State  Canvassers  is  required  to  make  a  statement  of  all  the  votes 
and  determine  and  certify  the  persons  elected  in  the  same  manner 
as  provided  for  the  election  of  other  oflBcers ;  and  the  Secretary 
of  State  is  required  to  cause  a  copy  of  such  certified  determination 
of  said  Board  to  be  delivered  to  each  of  the  persons  therein  de- 
clared to  be  elected,  and  further  to  prepare  three  lists  of  the 
names  of  the  Electors  of  President  and  Vice-President,  and  de- 
liver them,  with  the  signature  of  the  Governor,  and  under  the 
seal  of  the  State,  to  the  President  of  the  College  of  Electors  on 
or  before  the  first  Wednesday  in  December;  and  for  a  fuller  and 
more  specific  statement  of  the  duties  and  powers  hereinbefore  set 
forth,  reference  is  now  craved  to  the  statutes  of  said  State. 

That  the  legislature  of  said  State  in  confemng  upon  your 
petitioners  the  powers  and  duties  hereinbefore  set  forth  and  re- 
ferred to,  acted  in  pursuance  and  solely  by  authority  in  respect 
to  the  electicm  of  members  of  Congress,  of  section  4  of  Article 

I  of  the  Constitution  of  the  United  States,  and  in  respect  to  the 
election  of  President  and  Vice-President,  of  section  1  of  Article 

II  of  the  Constitution  of  the  United  States. 

That  in  pursuance  of  the  Constitution  and  laws  of  the  United 
States,  and  of  the  said  State,  a  general  election  for  Electors  of 
President  and  Vice-Presideut  of  the  United  States,  for  members 
of  the  House  of  Representatives  of  the  United  States,  for  the 
various  State  and   County  officers,  members  of  the  General 
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Assembly  of  said  State,  and  for  Circuit  Solicitors  of  said  State, 
was  held  on  the  7th  day  of  November,  1876. 

That  in  pursuance  of  the  powers  and  duties  hereinbefore  named, 
your  petitioners  assembled  and  organized,  upon  notification  of 
the  Secretary  of  State,  on  the  10th  day  of  November,  1876,  for 
the  puri^ose  of  performing  the  duties  imposed  upon  them  by  law 
as  a  Board  of  State  Canvassers ;  that  they  adjourned  from  day 
to  day,  Sundays  excepted,  until  the  22d  day  of  November,  1876, 
on  which  day  by  the  laws  of  said  State  defining  their  powers  and 
duties,  their  powers  to  act  as  a  Board  of  State  Canvassers  of  said 
election  ceased  and  determined  by  the  express  provisions  of 
the  twenty-seventh  section  of  Chapter  VIII  of  title  ii  of  the 
General  Statutes  of  said  State,  on  which  said  day,  your  peti- 
tioners having  fully,  legally,  fairly  and  honestly,  according  to 
the  measure  of  their  best  skill  and  judgment,  discharged  and  ful- 
filled their  powers  and  duties  as  a  Board  of  State  Canvassers, 
did  adjourn  without  day. 

That  in  the  lawful  discharge  of  their  duties  as  a  Board  of 
State  Canvassers  your  petitioners  duly  canvassed,  according  to 
law,  the  returns  of  the  election  of  Electors  of  President  and  Vice- 
President  of  the  United  States,  and  of  members  of  the  House  of 
Representatives  of  the  United  States,  and  determined  and  certi- 
fied that  John  Winsmith, Christopher  C  Bowen,  Timothy  Hurley, 
Thomas  B.  Johnston,  Wilson  Cooke,  W.  B.  Nash,  and  William 
F.  Myers,  were  duly  elected  by  the  greatest  number  of  votes  as 
Electors  of  President  and  Vice-President  of  the  United  States, 
and  that  Joseph  H.  Rainey,  Richard  H.  Cain,  Robert  Smalls,  D. 
Wyatt  Aiken,  and  John  H.  Evans  were  duly  elected  members  of 
the  House  of  Representatives  of  the  United  States. 

That  in  canvassing  the  returns  of  said  election  for  members  of 
Congress  and  for  electors  of  President  and  Vice-President,  and 
determining,  declaring,  and  certifying  the  result  thereof,  your 
petitioners  were  compelled  to  canvass  and  declare  the  election  for 
all  the  State  and  other  officers  voted  for  at  said  election,  except 
the  Governor  and  Lieutenant-Governor,  not  only  by  reason  of 
their  duties  as  defined  by  the  laws  of  said  State,  in  respect  to 
such  State  officers,  but  also  by  reason  of  the  fact  that  the  returns 
of  all  the  persons  voted  for,  and  all  other  papers  and  evidences 
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pertaining  to  said  election  and  within  the  custody  and  jurisdic- 
tion of  the  Board  of  State  Canvassers,  covered  and  embraced  the 
entire  election,  and  were,  therefore,  necessarily  blended  aod  com- 
mingled as  one  general  whole. 

That  if  your  petitioners  had  failed  to  discharge  their  duties  in 
full  on  or  before  the  said  22d  day  of  November,  1876,  the  said 
election  for  Electors  of  President  and  Vice-President  and  mem- 
bers of  Congress  would  have  failed,  inasmuch  as  by  the  laws  of 
said  State,  no  power  is  given  to  the  Board  of  State  CaDvassers 
or  to  any  other  person  or  persons  to  canvass  and  determine  said 
elections  after  said  day. 

That  on  the  13th  day  of  November,  1876,  after  your  petition- 
ers had  organized  as  the  Board  of  State  Canvassers,  and  while 
they  were  in  discharge  of  their  duties  as  such  Board  of  State 
Canvassers,  your  petitioners  were  served  with  a  notice,  signed  by 
James  Conner,  as  counsel  for  certain  relators  in  a  proceeding  in 
the  Supreme  Court  of  said  State,  wherein  your  petitioners  were 
informed  that  motions  would  be  made  in  said  Supreme  Court, 
on  the  14th  day  of  November,  1876,  for  writs  of  prohibition  and 
mandamus  against  your  petitioners;  that,  as  subsequently  ap- 
peared, the  said  proceeding  in  the  said  Supreme  Court  was  in- 
tended to  restrain  your  petitioners  from  acting  in  a  judicial 
capacity  as  a  Board  of  State  Canvassers,  or  to  inquire  into  any 
matter  not  appearing  on  the  face  of  the  returns  of  said  ele(>- 
tion,  and  further  to  compel  your  petitioners  to  proceed  to  perform 
the  merely  ministerial  duty  of  aggregating  the  returns  of  the 
several  Boards  of  County  Canvassers,  and  to  certify  the  results 
thereof  in  accordance  with  the  results  of  such  aggregation ;  that 
your  petitioners  appeared  in  said  Supreme  Court,  by  their  coun- 
sel, whereupon  a  rule  of  said  court  was  made  requiring  your  pe- 
titioners to  show  cause  before  said  court  why  writs  of  .prohibition 
and  mandamus  should  not  be  issued  against  them  in  accordance 
with  the  prayers  of  said  relators ;  that  said  court  subsequently 
granted  an  order  requiring  your  petitioners  to  proceed  to  aggre- 
gate the  returns  of  the  several  Boards  of  County  Canvassers,  and 
to  report  the  results  to  said  court ;  that  your  petitioners  there- 
upon proceeded  to  aggregate  said  returns  of  the  Boards  of  County 
Canvassers  and  reported  the  results  to  said  court,  including  the 
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results  of  said  returns  as  to  the  electors  of  President  and  Vice- 
President  of  the  United  States,  and  as  to  the  members  of  the 
House  of  Representatives  of  the  United  States ;  that  your  peti- 
tioners^ in  regarding  the  order  of  said  court,  and  in  reporting  the 
results  of  said  canvass  to  the  said  court,  acted  in  a  spirit  of  cour- 
tesy to  a  high  judicial  tribunal,  but  then  and  now  protesting  and 
averring  that  the  said  court  had  no  authority  to  issue  said  order, 
or  otherwise  to  restrain  or  coerce  your  petitioners  as  a  Board  of 
State  Canvassers,  or  to  guide  or  direct  them  in  the  discharge  of 
their  duties ;  that  your  petitioners  having,  as  hereinbefore  stated, 
performed  the  duty  required  of  them  by  the  Supreme  Court,  and 
having,  as  hereinbefore  stated,  fully  discharged  all  their  duties 
in  strict  accordance  with  the  Constitution  and  laws  of  the  United 
States,  and  the  constitution  and  laws  of  the  said  State,  as  a  Board 
of  State  Canvassers,  adjourned  without  day,  whereupon,  after 
said  adjournment  without  day,  your  petitioners  were  served  with 
an  order  of  the  said  Supreme  Court  requiring  them  as  a  Board 
of  State  Canvassers  to  certify  the  elections,  as  senators  and  rep- 
resentatives in  the  General  Assembly  of  said  State,  of  all  persons 
who  appeared  by  the  said  report  of  your  petitioners  to  the  said 
court  to  be  elected,  and  to  deliver  a  certified  statement  thereof 
to  the  Secretary  of  State,  and  requiring  your  petitioner,  Henry  E. 
Hayne,  as  Secretary  of  State,  to  certify  such  statement  of  your 
petitioners  to  the  said  persons  so  to  be  declared  elected ;  that  your 
petitioners  having  already  discharged  all  their  duties  as  a  Board 
of  State  Canvassers,  and  having  at  the  time  of  the  service  of 
said  order  ceased  to  exist  as  a  Board  of  State  Canvassers,  were 
and  are  wholly  unable  to  perform  any  other  or  additional  duties 
as  a  Board  of  State  Canvassers ;  that  your  petitioners,  failing  to 
comply  with  the  last-named  order  of  the  said  court,  for  the 
reasons  now  set  forth,  the  said  court  proceeded,  at  1.30  p.m.  of 
the  24th  day  of  November,  1876,  to  issue  its  order  requiring 
your  petitioners  to  show  cause  to  the  said  court  why  they  should 
not  be  attached  for  contempt  of  the  said  court  in  failing  to  obey 
the  said  order  of  the  court,  and  made  the  said  rule  returnable 
at  4  o'clock  P.M.  of  the  said  24th  day  of  November;  that  at 
said  hour  your  petitioners  appeared  by  counsel  and  by  affidavit 
informed  the  court  that  for  want  of  time  they  were  unable  to 
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make  due  answer  to  said  rule,  whereupon  the  court  refused  to 
grant  your  petitioners  further  time  to  answer,  and  adjudged  them 
forthwith  to  be  in  contempt  of  said  court,  and  on  the  25tli  day 
of  November,  1876,  ordered  that  your  petitioners  do  each  pay  a 
fine  of  $1500,  and  that  the  sheriff  of  Richland  County  do  take 
them  into  custody  and  confine  them  in  the  common  jail  of  said 
county  until  they  be  discharged  by  the  order  of  said  court;  that 
subsequently,  on  the  25th  day  of  November,  1876,  your  peti- 
tioners were  taken  into  custody  by  the  sheriff  of  said  coanty, 
and  confined  in  the  common  jail  of  said  county,  whefe  they  are 
now,  and  each  of  them  confined  and  restrained  unlawfully  and 
against  right  and  justice  of  their  liberty. 

And  your  petitioners  further  show  that  a  part  of  the  proceed- 
ing hereinbefore  referred  to  in  the  Supreme  Court  of  said  State 
consists  of  a  petition  for  a  writ  of  mandamus  to  compel  your 
petitioners,  as  a  Board  of  State  Canvassers,  to  proceed  to  change 
the  results  determined  and  declared  by  them  on  or  before  the 
22d  day  of  November,  1876,  while  your  petitioners  were  law- 
fully acting  as  such  Board  of  Canvassers,  as  to  the  election  of 
President  and  Vice-President  of  the  United  States,  and  to  com- 
pare and  correct  said  results  by  the  returns  of  the  managers  of 
the  several  polls  or  precincts  throughout  the  State,  and  other- 
wise still  further  to  change  said  results  as  to  said  Electors;  that 
in  accordance  with  said  petition  for  mandamus  the  said  Supreme 
Court  issued  its  rule  to  your  petitioners,  requiring  them  to  show 
cause,  on  the  24th  day  of  November,  1876,  why  a  writ  of  man- 
damus should  not  issue  in  accordance  with  the  prayer  of  said 
petition ;  that  your  petitioners  made  return  to  said  rule  that  they 
were  no  longer  capable  of  acting  as  a  Board  of  Canvassers,  where- 
upon the  said  court  heard  argument  as  to  the  sufficiency  of  said 
return,  and,  as  your  petitioners  are  advised  and  believe,  the  said 
court  now  have  the  said  matter  under  consideration ;  that  a  part 
of  said  proceedings  in  said  Supreme  Court  likewise  consists  in 
an  application  by  the  relators  therein  that  the  said  court  shall 
restrain  and  command,  guide  and  direct  your  petitioners  as  a 
Board  of  State  Canvassers  in  the  discharge  of  their  duties  in  de- 
termining, ascertaining,  and  declaring  the  results  of  the  eleetioa 
of  members  of  Congress  voted  for  at  said  election ;  that,  as  ap- 
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pears  both  by  the  order  of  commitmeDt,  and  the  reasons  therein 
set  forth  under  which  your  petitioners  are  now  confined,  and  by 
other  proceedings  in  said  cause  in  the  Supreme  Court,  the  said 
court  did,  by  its  order,  require  your  petitioners  to  make  certified 
statements  to  said  court  of  the  persons  who  had  received  the 
highest  number  of  votes  for  all  the  offices  for  which  they  were 
respectively  candidates  at  the  said  general  election  held  on  the 
7th  day  of  November,  1876,  including  among  said  offices  the 
offices  of  electors  of  President  and  Vice-President  of  the  United 
States,  and  of  members  of  the  House  of  Representatives  of  the 
United  States. 

And  your  petitioners  further  show  that  the  said  proceedings 
in  said  Supreme  Court,  including  all  its  said  orders,  were  wholly 
without  jurisdiction,  and  an  interference  with  the  legal  powers 
and  duties  of  your  petitioners  as  a  Board  of  State  Canvassers  in 
respect  to  said  election  for  electors  for  President  and  Vice- 
President  and  members  of  the  House  of  Representatives  of  the 
United  States,  which  powers  and  duties,  as  hereinbefore  stated, 
your  petitioners  were  during  said  proceedings  in  said  court  exe- 
cuting under  the  laws  of  the  said  State,  passed  in  pursuance  of 
the  authority  conferred  by  the  Constitution  of  the  United  States; 
that  said  proceedings,  and  especially  said  order  committing  your 
petitioners  to  jail,  were  and  are  an  attempt  by  unlawful  means 
to  induce  your  petitioners  as  a  Board  of  State  Canvassers  and  as 
officers  whose  duty  it  was  to  ascertain,  announce,  and  declare  the 
result  of  the  said  election,  wherein  an  election  was  held  for  mem- 
bers of  the  Congress  of  the  United  States,  and  whose  duty  it 
was  to  give  and  make  certificates,  documents,  and  evidence  in 
relation  thereto,  to  violate  and  refuse  to  comply  with  their  duty 
and  the  laws  regulating  the  same ;  that  for  this  reason  said  pro- 
ceedings and  said  order  committing  your  petitioners  to  jail  were 
and  are  in  violation  of  section  6511  of  the  Revised  Statutes  of 
the  United  States. 

Wherefore  your  petitioners,  and  each  of  them,  show  that  they 
are  in  custody  and  confinement,  and  restrained  of  their  liberty, 
for  acts  done  in  pursuance  of  laws  of  the  United  States,  and  that 
they  are  in  custody  in  violation  of  the  Constitution  and  laws  of 
the  United  States. 

87 
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Wherefore  your  petitioners  humbly  pray  your  honor  to  grant 
the  writ  of  habeas  corpus  directed  to  Jesse  E.  Dent,  Sheriff  of 
Kichland  County,  in  whose  custody  your  petitioners  now  are 
detained  in  jail  as  aforesaid,  requiring  him  to  produce  the  bodies 
of  your  petitioners  before  your  honor,  at  such  time  as  your  honor 
may  direct  by  said  writ,  to  be  disposed  of  as  law  and  jostioe  may 
require. 

And  your  petitioners  will  ever  pray,  etc.,  etc. 

An  order  for  the  issuing  of  the  writ  was  made  returnable  im- 
mediately. 

The  writ  was  served  by  the  marshal  on  the  sheriff,  which  latter 
officer  made  the  following  return  : 

The  State  of  South  Carolina,  ) 
Richland  County.  j 

I,  Jesse  E.  Dent,  sheriff  of  said  county,  do  hereby  certify  and  re- 
turn to  Hon.  Morrison  R.  Waite,  Chief  Justice  of  the  Supreme  Court 
of  the  United  States, 

That  by  virtue  of  a  judgment  an  order  issued  out  of  the  Supreme 
Court  of  the  State  of  South  Carolina,  and  signed  by  Hon.  F.  J. 
Moses,  Chief  Justice,  the  said  H.  E.  Hayne,  William  Stone,  F.  L 
Cardozo,  T.  C  Dunn,  and  H.  W.  Purvis  were  by  me  taken  into  cus- 
tody and  confined  in  the  jail  of  said  county  on  the  25th  day  of  No- 
vember, A.D.  1876,  one  of  which  said  judgments  and  order  ia  in 
words  as  follows : 

**  It  is  now  adjudged  that  the  said  H.  E.  Hayne  is  in  contempt  of 
this  court,  and  it  is  ordered  that  he  do  pay  a  fine  of  fifteen  hundred 
dollars,  and  that  the  said  sheriff  of  Richland  County  do  take  him, 
the  said  H.  E.  Hayne,  into  custody,  and  confine  him  in  the  com- 
mon jail  of  said  county  until  he  be  discharged  by  the  order  of  this 
court." 

And  the  same  order  was  made  in  respect  to  each  of  the  above- 
named  persons,  certified  copies  of  which  are  herewith  filed,  and  the 
bodies  of  the  said  Hayne,  Stone,  (^rdozo,  Dunn,  and  Purvis  I  hare 
here,  as  commanded  by  this  writ  of  27th  November,  A.D.  1876. 

Counsel  for  the  petitioners  made  the  following  reply  to  the 
return  of  the  sheriff: 

Ex  parte  H.  E,  Hayne,  Thomas  C.  Dunn,  Francis  L,  Cardozo,  Wil- 
liavi  Stone,  H.  W.  Purvis —  United  States  Oircuit  Court 

Comes  now  the  said  petitioners  and  for  reply  to  the  return  made 
by  the  said  J.  E.  Dent,  sheriff,  etc.,  they  say  that  they  admit  that  the 
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order  set  out  id  said  answer  was  made  by  said  Supreme  Court,  but 
they  say  the  same  was  made  in  a  certain  cause  wherein  the  State 
ex  relatione  R.  M.  Sims  and  others,  as  citizens  and  candidates,  were 
petitioners,  and  these  petitioners  were  defendants,  and  they  now  file 
and  make  part  hereof  a  copy  of  the  record  and  proceedings  had  in 
said  court,  and  make  the  same  a  part  hereof;  and  they  say  that 
the  said  Supreme  Court  had  no  jurisdiction^  or  authority,  or  juris- 
diction of  the  subject-matter  in  said  proceedings  alleged  or  over  your 
petitioners,  and  that,  therefore,  the  said  order  of  said  court  was  and 
is  void. 

And  they  further  say  that,  at  the  time  the  said  order  set  out  in 
the  said  answer  was  made,  the  said  petitioners  had  completed  their 
labors  as  a  board  of  canvassers,  and  had  adjourned  and  ceased  to 
be  a  board,  and,  therefore^  they  were  unable  to  comply  with  .any 
order  said  court  could  or  did  make  in  the  premises. 


D.   T.   CORBXN, 

Thomas  Settle, 
J.  C.  Denny, 

For  Petitioners. 


BOND,  C.  J- — Upon  the  petition  of  several  persona^  styling 
themselves  the  Board  of  State  Canvassers  of  South  Carolina, 
which  was  presented  to  me  on  the  first  day  of  the  regular  term, 
I  issued  a  writ  of  habeas  corpus  commanding  the  sheriff  of  JSLich- 
land  County,  in  whose  county  they  were  alleged  to  be,  to  pro- 
duce the  bodies  of  the  petitioners  before  me,  that  I  might  inquire 
into  the  legality  of  their  imprisonment. 

This  is  a  motion  to  dismiss  the  petition  and  remand  the  peti- 
tioners into  the  custody  of  the  sheriff. 

Section  755,  title  xiii,  of  the  Revised  Statutes  U.  S^,  provides 
that  "  the  court  or  justice  to  whom  application  for  the  writ  of 
habeas  cw'pvs  is  made  shall  forthwith  award  it  unless  it  appears 
from  the  petition  itself  that  the  party  is  not  entitled  thereto." 

It  is  not  a  question,  at  the  time  of  the  application  for  the  writ, 
whether  or  not  the  facts  alleged  in  the  petition  are  true  or  false. 

They  are  to  be  verified  by  the  oath  of  the  petitioner,  and  if  he 
sets  out  in  his  petition  what  is  necessary  to  give  a  Federal  court 
jurisdiction,  the  writ  must  issue,  and  the  truth  or  falsity  of  the 
facts  alleged  must  be  determined  at  the  hearing. 

Whether  or  not,  then,  this  writ  issued  properly  or  improperly 
depends  upon  the  fact  whether  the  petitioners  have  embraced  in 
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their  petition  what  is  necessary  to  give  jurisdiction  to  the  Federal 
courts. 

To  give  such  jurisdiction  the  party  must  allege  that  he  is  in 
custody  in  violation  of  the  Constitution  or  of  a  law  of  the  United 
States. 

These  petitioners  do  allege,  in  substance,  that  they  were  a 
Board  of  State  Canvassers,  charged  with  the  duty,  among  others, 
of  canvassing  the  votes  recently  cast  at  a  general  election,  at  which 
members  of  Congress  and  Presidential  electors  were  to  be  chosen. 

That  they  proceeded  to  canvass  the  votes  cast,  when,  on  the 
13th  day  of  November,  1876,  while  in  discharge  of  their  func- 
tions, they  were  informed  an  application  had  been  made  to  re- 
strain them  from  exercising  what  they  thought  to  be  their  powers 
as  a  board  of  canvassers,  charged  as  well  with  a  Federal  as  State 
trust,  and  that  in  consequence  of  further  proceedings  against  them, 
under  said  notice,  they  are  now  restrained  of  their  liberty  for  acts 
done  in  pursuance  of  laws  of  the  United  States  and  are  in  custody 
in  violation  of  the  Constitution  and  laws  of  the  United  States. 

When  such  a  petition,  including  every  requirement  of  the 
statutes  was  presented  to  me  there  was  nothing  to  be  done  but  to 
order  the  writ  to  issue. 

But  it  IS  very  plain  that  if  these  parties  are  in  custody  for  dis- 
obedience of  an  order  of  a  State  court  of  competent  jurisdiction, 
there  is  no  power  in  the  Federal  courts  to  release  them. 

It  is  not  to  the  point  to  show  that  the  order  of  commitment  is 
erroneous.  It  mu»t  be  absolutely  void.  The  judgment  of  a 
State  court  having  jurisdiction  of  the  person  or  thing  in  contro- 
versy must  be  respected  by  every  other  court.  It  cannot  be  re- 
viewed except  in  the  way  pointed  out  by  the  statute. 

The  first  question,  then,  to  be  decided  at  this  time  and  upon  this 
motion  is  whether  or  not  the  Supreme  Court  of  the  State  of  South 
Carolinahad  jurisdiction  to  hear  and  determine  the  matter  before  it 

Article  I,  section  26,  of  the  Constitution  of  South  Carolina, 
provides:  "In  the  government  of  this  Commonwealth  the  leg- 
islative, executive,  and  judicial  powers  of  the  government  shall 
be  forever  separate  and  distinct  from  each  other,  and  no  person 
or  persons  exercising  the  functions  of  one  of  said  departments 
shall  assume  or  discharge  the  duties  of  any  other." 
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Section  4,  of  Article  IV,  of  the  same  instrument,  defines  the 
power  of  the  Supreme  Court  thus:  "The  Supreme  Court  shall 
have  appellate  jurisdiction  only  in  cases  in  chancery,  and  shall 
constitute  a  court  for  the  correction  of  errors  at  law  under  such 
regulations  as  the  General  Assembly  may  by  law  prescribe;  Pro- 
videdy  The  said  court  shall  always  have  power  to  issue  writs  of 
injunction,  mandamus^  qtto  warranto,  habeas  corpus,  and  such 
other  original  and  remedial  writs  o^  may  be  necessary  to  give  it  a 
general  supervisory  control  over  all  other  courts  in  the  StaieJ' 

The  powers  of  the  Board  of  State  Canvassers,  so  far  as  this 
case  is  concerned,  are  defined  by  Chap.  VIII,  title  ii,  sections  24, 
25,  and  26,  thus : 

''Sec.  24.  The  board  when  thus  formed  shall,  upon  the  certified 
copies  of  the  statements  made  by  the  Board  of  County  Canvassers, 
proceed  to  make  a  statement  of  the  whole  number  of  votes  given  at 
such  election  for  the  various  officers/and  for  each  of  them  voted  for, 
distinguishing  the  several  counties  in  which  they  were  given.  They 
shall  certify  such  statements  to  be  correct,  and  subscribe  the  same 
with  their  proper  names. 

"  Sec.  25.  They  shall  make  and  subscribe  on  the  proper  statement 
a  certificate  of  their  determination,  and  shall  deliver  the  same  to  the 
Secretary  of  State. 

**  Sec.  26.  Upon  such  statements  they  shall  then  proceed  to  de- 
termine and  declare  what  persons  have  been,  by  the  greatest  number 
of  votes,  duly  elected  to  such  offices,  or  either  of  them.  They  shall 
have  power,  and  it  is  made  their  duty,  to  decide  all  cases  under  pro- 
test or  contest  that  may  arise,  when  the  power  to  do  so  does  not,  by 
the  Constitution,  reside  in  some  other  body/' 

And  the  objection  to  the  jurisdiction  of  the  Supreme  Court 
made  by  the  petitioners  is,  that  they  are  a  part  of  the  executive 
department  of  the  government  charged  with  the  execution  of  a 
law  of  the  State,  and  that  they  alone  are  authorized  to  canvass 
the  votes,  and  that  they  are  not  subject  in  the  exercise  of  their 
functions  to  the  control  of  the  judicial  branch  of  the  government. 

The  Supreme  Court  of  the  United  States,  in  a  very  able  opinion 
by  Mr.  Justice  Miller,  in  the  case  of  Gaines  v.  Thompson,  7 
Wallace,  347,  has  clearly  determined  what  the  law  is  on  this  sub- 
ject, and  that  is,  ^'that  if  it  appear  that  the  act  which  the  court 
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is  asked  to  compel  the  officer  of  the  executive  department  of 
the  government  to  do  be  purely  ministerial,  the  court,  having 
jurisdiction  to  issue  the  writ  of  mandamus,  may  compel  the  ex- 
ecutive officer  to  perform  his  duty ;  but,  if  the  act  required  to  be 
done  by  the  executive  officer  be  not  merely  ministerial,  but  dis- 
cretionary, or  one  about  which  he  is  to  exercise  his  judgment,  a 
court  cannot,  by  mandamus,  act  directly  upon  the  officer  and 
guide  and  control  his  judgment  or  discretion  in  the  matters  com- 
mitted to  his  care  in  the  ordinary  exercise  of  official  duty;  and 
the  court  further  says  that  the  interference  of  the  courts  with 
the  performance  of  the  ordinary  duties  of  the  executive  depart- 
ments would  be  productive  of  nothing  but  mischief,  and  we  are 
quite  satisfied  that  such  a  power  was  never  intended  to  be  given 
them>''  and  for  this  Mr.  Justice  Miller  quotes  the  opinion  of 
Chief  Justice  Taney,  in  the  case  of  the  Commissumer  of  Patent 
V.  Whitely,  4  Wallace,  522,  and  the  law  is  stated  to  the  same 
effect  in  a  very  celebrated  case  in  Maryland,  by  Mr.  Chief  Jus- 
tice Bowie,  Miles  v.  Bradford,  22  Md.  Rep.,  170,  a  case  where 
the  powers  of  the  governor  to  canvass  the  votes  was  not  so  broadly 
given  as  in  the  case  at  bar. 

That  the  duty  of  this  board  of  canvassers  was  not  merely 
ministerial,  but  that  they  were  clothed  with  a  large  discretion, 
seems  to  me,  is  very  plain.  They  were  not  merely  to  take  the 
returns  and  aggregate  them.  They  were  to  canvass  them.  That 
is,  they  were  to  examine,  to  sifl,  to  scrutinize  them,  which  im- 
plies a  power  to  reject  such  as  were  not  lawful  in  their  judgment; 
and  more,  they  were  to  decide  all  cases  under'  protest  or  contest 
that  might  arise  when  the  power  to  do  so  did  not,  by  the  Con- 
stitution, reside  in  some  other  body. 

They  were  the  executive  officers,  appointed  to  declare  the  elec- 
tion of  such  persons  as  had,  in  their  judgment,  the  majority  of 
the  legal  votes  cast.  If  they  decided  erroneously  or  falsely,  the 
remedy  of  those  candidates  who  thought  themselves  wronged 
was  by  quo  irarranto,  but  no  court  had  the  jurisdiction  to  compel 
the  Board  of  State  Canvassers  to  do  otherwise  than  their  own 
judgment  dictated. 

It  remains  now  to  be  seen  what  the  court  was  asked  to  do  by 
the  relators.    Their  suggestion  sets  forth :  "  That  the  board  is  pro- 
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ceediDg  to  hear  and  determine  all  matters  of  contest  or  protest 
before  them  in  regard  to  the  election  of  persons  who  were  candi- 
dates at  the  general  election,  and  is  proceeding  to  certify  their 
determination  on  such  contests  and  protests  to  the  Secretary  of 
State."  And  they  pray  that  a  writ  of  mandamus  may  issue  com- 
manding them  to  ascertain  from  "  the  managers'  returns  and  state- 
ments forwarded  to  them  by  the  boards  of  county  canvassers,  the 
persons  who,  at  the  general  election  held  on  the  said  7th  day  of 
November  ult.,  had  the  highest  number  of  votes ;  and  commanding 
them  and  compelling  them  to  revoke  and  annul  any  determina- 
tion or  decision  which  they  may  have  made  in  any  case  of  contest 
or  protest,  if  any  such  there  be." 

Under  the  cases  cited  in  the  opinion  of  the  Supreme  Court  of 
the  United  States,  7  Wallace,  347,  Gaines  v.  ThompsoUy  nhove 
referred  to,  I  am  of  opinion  that  the  Supreme  Court  of  the  State 
of  South  Carolina  had  no  jurisdiction  to  entertain  any  such  "sug- 
gestion "  or  petition. 

But  it  does  not  follow  because  a  party  is  in  custody  by  reason 
of  a  void  judgment  of  a  State  court  that  a  Federal  judge  or  court 
has  jurisdiction  to  release  him  from  his  imprisonment. 

He  must  be  in  custody  in  the  language  of  the  statute  for  an 
act  done  or  omitted,  in  pursuance  of  a  law  of  the  United  States, 
or  in  custody  in  violation  of  the  Constitution  of  the  United 
States,  and  the  question  therefore  presents  itself  whether  the 
Board  of  State  Canvassers,  in  exercising  their  functions  in  refer- 
ence to  the  late  general  election  in  the  State  at  which  members 
of  Congress  and  electors  of  President  and  Vice-President  were 
to  be  chosen,  were  acting  in  any  respect  in  pursuance  of  an  act 
of  Congress  or  under  the  Constitution  of  the  United  States. 
That  they  were  so  acting  is  partly  ghown  from  the  fact  that 
Congress  has  undertaken  by  statute  to  punish  these  State  officers 
for  dereliction  of  duty.  Section  5515  of  the  B.evised  Statutes  of 
the  United  States  provides,  "  that  every  officer  of  an  election  at 
which  representatives  or  delegates  in  Congress  are  voted  for, 
whether  such  officer  of  election  be  appointed  or  created  by  or  under 
any  law  o?*  authority  of  the  United  States,  or  by  or  under  any 
State,  ieri*itorial,  district,  or  municipal  law  or  authority,"  who 
commits  the  acts  forbidden  by  that  section,  shall  be  punished  as 
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therein  provided.  This  was  beyond  the  power  of  Congress 
unless  these  officers  were  acting  in  pursuance  of  a  law  or  under 
or  by  virtue  of  the  Constitution  of  the  United  States. 

But  that  these  petitioners,  though  appointed  by  the  State,  are 
under  the  protection  of  the  courts  of  the  United  States,  is  ap- 
parent from  the  fact  that  the  Board  of  State  Canvassers  have 
certain  powers  to  perform  the  authority  for  the  exercise  of 
which  is  derived  directly  from  the  Constitution  of  the  United 
States. 

Section  1,  Article  II  of  the  Constitution  provides  that  electors 
shall  be  appointed  in  such  manner  as  the  l^islature  of  each 
State  may  direct.  When  the  legislature  of  a  State,  in  obedience 
to  that  provision,  has  by  law  directed  the  manner  of  appoint- 
ment of  the  electors,  that  law  has  its  authority  solely  from  the 
Constitution  of  the  United  States.  It  is  a  law  passed  in  pursu- 
ance of  the  Constitution. 

In  South  Carolina  the  legislature  has  passed  such  a  law.  It 
has  provided  that  electors  shall  be  chosen  by  the  qualified  voters 
of  the  State,  and  the  power  of  the  State  canvassers  to  canvass, 
determine  and  declare  the  result  of  such  election,  and  to  hear  all 
questions  of  protest  and  contest  relative  to  said  officers,  is  ex- 
pressly given  in  the  sections  of  the  statute  above  quoted.  Section 
2,  Article  I,  of  the  Constitution  of  the  United  States,  provides 
that  membei's  of  Congress  shall  be  chosen  by  the  people  of  the 
several  States,  and  in  South  Carolina  the  mode  of  choosing  them 
has  been  fixed  by  law,  and  the  Board  of  State  Canvassers  are  ap- 
pointed the  proper  officers  for  determining  and  declaring  the 
result  of  such  election. 

An  examination  of  the  laws  of  South  Carolina  will  show 
"  that  State  and  county  officers  are  elected  on  the  same  day  tliat 
electors  of  President  and  Vice-President  and  Representatives  to 
Congress  are  voted  for,  and  that  they  are  voted  for  on  the  same 
general  ticket,  and  that  all  ballots  at  the  several  precincts  in 
each  county  are  deposited  in  the  same  box,  and  are  counted  and 
returned  by  the  same  set  of  election  officers,  and  the  result  of 
such  election  is  certified  to  the  Board  of  State  Canvassers  by  the 
officers  holding  the  election.'' 

And  section  5514,  title  Ixx,  Revised  Statutes  of  the  United 
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States,  provides  '*  that  any  one  who  is  proved  to  have  voted  at 
such  general  election  shall  be  deemed  to  have  voted  for  Repre- 
sentatives in  Congress.'' 

The  Board  of  State  Canvassers  is  required  to  meet  on  the  10th 
day  of  November  for  the  purpose  of  sifting,  scrutinizing,  not 
merely  aggregating,  the  statements  of  the  county  boards.  The 
validity  of  the  entire  election  in  a  certain  precinct  or  county  de- 
pends upon  a  state  of  facts  applicable  to  every  oflScer,  State  or 
Federal,  who  has  been  voted  for  on  the  general  ticket  at  that 
particular  precinct.  So  far  as  the  laws  of  the  United  States  are 
concerned,  at  an  election  where  membei*s  of  Congress  are  to  be 
chosen,  any  alleged  intimidation  or  violence  toward  a  voter,  or 
other  misdemeanor  described  in  section  5511  of  the  Revised 
Statutes,  would  be  a  proper  consideration  for  the  board  in  de- 
termining the  result ;  because  such  violations  of  the  laws  of  the 
United  States,  if  sufficient  in  degree  in  the  judgment  of  the 
Board  of  State  Canvassers,  would  control  the  result. 

This  is  the  law  of  South  Carolina  as  applied  concurrently  with 
the  paramount  law  of  the  land — the  acts  of  Congress  made  in 
pursuance  of  the  Constitution  of  the  United  States. 

The  Board  of  State  Canvassers  was  not  at  liberty  in  canvass- 
ing the  votes  to  shut  its  eyes  to  the  laws  of  Congress  respecting 
what  was  a  fraudulent  poll.  In  the  petition  the  board  allies 
it  was  necessary,  in  canvassing  the  returns  for  Federal  officers  at 
this  general  election,  when  both  State  and  Federal  officers  were 
voted  for  on  the  same  ticket,  to  canvass  all  the  votes  polled 
and  to  declare  the  election  of  State  officers  after  such  canvass  as 
well  as  Federal  officers,  and  it  is  manifest  that  to  determine  a 
general  election  the  amount  of  fraud  and  intimidation,  if  there 
was  any  exercised  to  control  the  vote  for  State  officers,  must 
have  had  some  influence  upon  the  election  of  Federal  officers, 
and  what  the  effect  of  it  was  upon  such  election,  it  was  for  the 
board  to  determine. 

The  return  of  the  sheriff  shows  that  he  holds  the  petitioners 
under  an  order  of  the  Supreme  Court,  in  which  it  is  alleged  they 
are  in  contempt  of  that  court  for  disobedience  of  an  order  passed 
in  a  certain  cause. 

This  cause,  by  the  papers  filed,  appears  to  be  the  case  of  the 
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State  at  the  relation  of  R.  M.  Sims  and  others  against  H.  E. 
Hayne,  chairman,  and  others,  as  members  of  the  State  Board  of 
Canvassers. 

We  have  shown  from  the  "suggestion"  itself  that  in  our 
judgment  the  court  had  no  jurisdiction  to  entertain  it,  and  though 
the  returns  show  that  the  parties  are  in  custody  to-day  solely  for 
not  obeying  the  mandate  of  the  court  respecting  State  officers, 
it  is  our  duty  to  go  behind  the  returns  and  look  at  the  case  as  it 
presented  itself  to  the  Supreme  Court  at  its  inception.  ZJniferf 
States  ex  rel.  Hendricks  v.  Harris;  Ex  paiie  Dock  Bridga,  2 
Circuit  Court  L.  I.,  327;  21  Int.  Rev.  Rec.,  214. 

What  the  relators  asked  the  court  to  do  in  their  original  sug- 
gestion is  perfectly  plain,  and  we  have  above  quoted  the  para- 
graphs of  the  "  suggestion "  which  constituted  the  ground  of 
complaint  of  the  relators.  In  my  judgment,  the  whole  matter 
was  beyond  the  jurisdiction  of  the  Supreme  Court,  and  any 
order  passed  by  them  upon  such  "  suggestion  "  is  void. 

A  commitment  for  contempt  is  like  any  other  judgment  in  a 
criminal  case.  While  it  gives  me  great  concern  to  hear  and 
determine  a  cause  where  parties  are  chargeil  with  disobedience 
to  the  orders  of  a  State  court,  yet  where  the  liberty  of  men  is 
concerned,  who  have  a  right  to  appeal,  under  the  act  of  Congress, 
to  the  Federal  courts,  I  am  sure  my  brother  judges  of  the  State 
courts  will  not  think  me  wanting  in  courtesy  if  I  hear  them,  as 
I  am  bound  by  law  to  do,  and  will  believe  me  when  I  say  there 
is  no  one  who  regrets  more  than  myself  this  conflict  of  jurisdic- 
tion. 

I  think  this  proceeding  in  the  Supreme  Court  was  beyond  the 
jurisdiction  of  that  court.  That  the  State  Board  of  Canvassers  were 
clothed,  under  the  law,  with  discretionary  powers,  which  required 
them  to  discriminate  the  votes,  to  determine  and  certify  the  can- 
didates elected  after  scrutiny,  and  that  they  were  a  part  of  the  ex- 
ecutive department  of  the  government,  and  were  in  no  wise  sub- 
ject to  the  control,  as  to  what  they  should  do  after  they  had  com- 
menced to  perform  that  duty,  of  the  judicial  department ;  and  that 
as  this  was  a  general  election,  at  which  members  of  Congress  were 
to  be  elected,  and  electors  of  Pi'esident  and  Vice-President  of  the 
United  States  to  be  chosen,  they  were  acting  in  a  Federal  capacity, 
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or,  in  other  words,  in  pursuance  of  a  law  of  the  United  States^ 
and,  therefore,  if  any  one  disturbs  them  in  the  exercise  of  their 
functions,  they  are  entitled  to  the  protection  of  the  courts  of  the 
United  States. 

And  while  I  greatly  regret  to  differ  from  my  brethren  of  the 
State  court,  I  shall  make  an  order  discharging  the  parties  from 
custody. 

I  am  happy,  however,  to  think  that  this  controversy  may  be 
referred  to  a  tribunal  whose  judgment  we  all  respect, — the  Su- 
preme Court  of  the  United  States;  and  I  shall  be  displeased  as 
little  as  any  one  to  hear  that  in  this  judgment  I  have  been  in  error. 

In  the  course  of  the  preparation  of  these  notes  I  have  had 
to  refer  to  the  following  authorities : 

JEx  parte  H.  JS.  Hayne  et  al. — Petition  for  Habeas  Corpus. 

AUTHORITIES. 

The  Circuit  Court  can  look  behind  the  return  of  the  officer 
and  the  commitment  and  examine  into  the  cause  of  the  detention. 
Rev.  Stat.  U.  S.,  section  753 ;  U.  8.  ex  rel.  Hendricks  v.  J.  O. 
Harris,  Atlanta  Whig,  June  13th,  1872 ;  Ex  parte  Dock  Bridges, 
2  C.  L.  Ii,  327 ;  Opinion  of  Bradley,  J.,  in  same  case,  21  Int. 
Rev.  Record,  214;  Ike  parte  Jenkins,  2  Wallace,  Jr.,  521 ;  Ex 
parte  Mattison,  Manuscript;  Opinion  of  Bond,  J.,  U.  S.  Circuit 
Court,  Dist.  of  S.  C. ;  Bigelow  v.  Forrest,  9  Wallace,  339 ;  Ex 
parte  Lange,  18  Wallace,  163  ;  People  v.  lAscomb,  60  N.  Y.,  573. 

The  Supreme  Court  had  no  jurisdiction  to  control,  by  man- 
damus, the  action  of  the  Board  of  State  Canvassers  in  matters 
within  their  discretion.  Const,  of  S.  C,  Art.  IV,  sec.  4.  Const, 
of  S.  C,  Art.  I,  sections  26  and  33 ;  Gen'l  Stat,  of  S.  C,  chap. 
8 ;  Astrom  v.  Hammond,  3  McL.,  107 ;  Elliott  v.  Piersol,  1  Pet., 
328 ;  People  ex  rel,  Tweed  v.  Liscomb,  60  N.  Y.,  560 ;  Gaines  v. 
Thompson,  7  W^allace,  347;  Secretary  v.  McGanahan  9  Wallace, 
298;  Mississippi  v.  Johnson,  4  Wallace,  475;  AtCy-GenH  v. 
Bartow,  4  Wis.,  567 ;  Stats  of  Ohiq  ex  rcl.  Grissd  v.  Marlow  15 
Ohio,  114;  Rice  v.  Austin,  19  Minn.,  103.  See,  as  to  Execu- 
tive Officers  in  S.  C,  Gen'l  St.,  chap.  16,  sec.  1. 

Mandamus  will  not  lie  where  there  is  any  other  remedy.  Peaple 
v.  Covej',  50  111.,  100;  Bassett  v.  School  Directors,  9  La.,  513. 
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Board  could  not  reassemble  after  adjournment  sine  die. 
Cooley,  Const.  Lim.,  622;  Clark  v.  Biwhanan,  2  Minn.^  346; 
33  N.  Y.,  603. 

Board  cannot  be  punished  for  disobedience  to  a  void  order, 
Walton  V.  Deneling,  61  Ills.,  201 ;  Dickey  v.  Reed  et  aL,  Supreme 
Court  of  Illinois,  not  yet  reported;  Ex  parte  Grace,  12  Iowa, 
207.  Board  was  acting  under  Constitution  and  laws  of  the  U.  S., 
Const.  U.  S.,  Art.  I,  sec.  2 ;  Const.  U.  S.,  Art.  II,  sec.  1 ;  Rev. 
St.  U.  S.,  sections  5510  and  5511 ;  Hurd  on  Habeas  Corpus,  412; 
Ex  parte  Kearney ,  7  Wheat.,  38 ;  New  Orleans  v.  ^amship  Oo., 
20  Wallace,  392 ;  U.  8.  v.  Johnson,  3  McLean, 96 ;  NorrU  v.  New- 
son,  5  McLean,  100 ;  TarbWs  case,  13  Wallace,  407 ;  AUeman  v. 
Booth,  21  How.,  523;  Ex  parte  Cabrera,  1  Wash.  C.  C,  237 ;  Ex 
parte  IVaikin^,  3  Peters,  201. 


United  Staies  District  Court,  Eastern  District  of  Virginia,  at 

Norfolk,  January  16<A,  1877. 

Ex  PARTE  John  W.  Tatem. 

The  courts  of  the  United  States  have,  by  section  711  of  the  Revi.vd  Statutes 
of  the  United  States,  jurisdiction  exc1u:<ive  of  the  State  courts  of  crimefi 
committed  in  the  Gosport  Navy  Yard  in  Virginia. 

By  navy  yard  i?  meant  not  merely  the  land  on  which  the  government  does 
work  connected  with  ships  of  the  navy,  but  the  waters  contiguous  neo 
essary  to  float  vessels  of  the  navy  while  at  the  navy  yard. 

An  arrest  by  the  State  authorities  of  a  person  accused  of  a  crime  committed 
in  one  of  the  places  mentioned  in  section  711  is  a  violation  of  a  law  of 
the  United  States  in  contemplation  of  section  758;  that  is  to  say,  ist 
violation  of  section  711,  and  a  United  States  court  may  issue  the  writ  of 
habeas  corpus  for  a  person  so  arrested  by  State  authorities,  and  in  jail 
under  such  arrest. 

Ox  habeas  corpus. 

This  case  was  heard  before  Judge  R.  W.  Hughes,  on  Mon- 
day, the  15th  instaut,  at  the  United  States  court-room,  at  Nor- 
folk. The  prisoner  was  represented  by  William  H.  C.  Ellis, 
Esq.,  and   Mr.  David  J.  Godwin,  Commoowealth's  attorney, 
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appeared  in  behalf  of  the  Portsmouth  authorities.  The  legal 
points  raised  and  discussed  by  the  respective  counsel,  as  well  as 
the  facts  disclosed  on  the  examination  of  witnesses,  are  covered 
by  the  opinion  of  the  judge. 

HUGHES,  J. — A  prosecution  is  pending  in  this  court  by  the 
United  States  against  John  W.  Tatem,  charged  with  shooting  and 
killing  one  Michael  Joyce  on  board  the  United  States  steamer 
Canandaigua,  on  the  night  of  January  1st,  1877.  The  ship  was 
lying  at  the  wharf  of  the  United  States,  in  the  navy  yard  of  the 
United  States  at  Gosport,  which  is  situated  near  the  city  of 
Portsmouth,  in  the  county  of  Norfolk.  By  an  act  of  Assembly 
of  January  25th,  1800,  and  deeds  made  in  pursuance  thereof, 
and  by  subsequent  acts  and  deeds  (see  acts  1846-7,  chap.  12, 
pp.  14  and  15,  and  of  1833,  chap.  33,  p.  25),  the  Commonwealth 
of  Virginia  ceded  to  the  United  States  the  territory  and  all  the 
jurisdiction  which  the  Commonwealth  possessed,  over  the  public 
lands  known  by  the  name  of  Gosport,  and  certain  lands  imme- 
diately opposite,  for  the  purpose  of  a  navy  yard.  By  navy  yard 
is  meant  not  merely  the  land  on  which  the  government  does 
work  connected  with  ships  of  the  navy,  but  the  waters  contiguous 
necessary  to  float  the  vessels  of  the  navy  while  at  the  navy  yard. 
The  land  ceded  lies  on  both  sides  of  the  water  at  Gosport.  By 
section  5431  of  the  Revised  Statutes  of  the  United  States  it  is 
enacted  that  every  person  who  unlawfully  and  wilfully,  but 
without  malice,  shoots  and  kills  another  within  any  fort,  arsenal, 
dockyard,  magazine  or  place  or  country  under  the  exclusive 
jurisdiction  of  the  United  States,  shall  be  guilty  of  manslaughter 
and  punished  by  fine  and  imprisonment  (as  prescribed  by  section 
5343). 

Section  711  of  the  B.evised  Statutes  enacts  that  the  jurisdic- 
tion vested  in  the  courts  of  the  United  States  over  crimes  and 
offences  cognizable  under  the  laws  of  the  United  States  shall  be 
exclusive  of  that  of  the  courts  of  the  several  States. 

The  death  of  the  deceased  occurred  on  the  premises  of  the 
United  States,  where  he  was  taken  immediately  after  the  shoot- 
ing. 

Complaint  of  the  killing  was  promptly  made  before  United 
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States  Commissioner  Barry,  and,  afler  an  examination  of  wit- 
nesses, the  accused  was  allowed  to  give  bail  in  the  sum  of  |1000 
for  his  appearance  at  the  next  grand  jury  term  of  this  court. 

Subsequently  to  his  release,  upon  recognizance,  he  was  arrested 
upon  a  charge  of  murder  under  a  warrant  of  the  mayor  of  Ports- 
mouth, and  committed  to  the  jail  of  Portsmouth  upon  a  mittimus 
which  contained  an  indorsement  authorizing  the  prisoner's  dis- 
charge, upon  giving  bail  in  the  sum  of  $1000.  And  it  appears 
in  evidence  that  this  commitment  by  the  mayor  of  Portsmouth 
was  for  the  same  act  of  killing  and  shooting  the  deceased, 
Michael  Joyce,  on  board  the  ship  Canandaigua,  lying  at  the  wharf 
of  the  Gosport  Navy  Yard,  for  which  he  is  under  prosecution  by 
the  United  States. 

The  prisoner  being  therefore  under  two  prosecutions  for  the 
same  act,  filed  his  petition  before  me  on  the  13th  instant,  re- 
citing the  facts  and  praying  for  a  writ  of  habeas  corpus  requir- 
ing the  jailer  of  Portsmouth  to  produce  his  body  before  this 
court  to-day ;  and  the  prisoner  is  now  here  in  custody  of  the  ser- 
geant of  Portsmouth. 

The  act  complained  of  having  been  committed  within  a  place, 
all  jurisdiction  within  which  has  been  ceded  by  Virginia;  and 
the  United  States  courts  having  exclusive  jurisdiction  of  the 
offence  committed  therein,  any  prosecution  for  the  same  act  in  a 
State  court  is  in  violation  of  section  711  of  the  Revised  Statute, 
giving  the  United  States  courts  jurisdiction  exclusive  of  the 
State  courts. 

And  section  753  of  these  Revised  Statutes  authorizes  the  issu- 
ing of  the  writ  of  habeas  corpus  by  the  United  States  court  in 
any  case  of  a  violation  of  the  Constitution,  or  a  law,  or  a  treaty 
of  the  United  States,  where  the  prisoner  is  in  jail,  under  what- 
ever authority. 

Nothing  could  be  more  scandalous  or  barbarous  than  a  con- 
test between  two  courts  for  the  jurisdiction  of  a  criminal  prose- 
cution involving  the  character,  liberty,  and  property  of  an 
accused  person.  Any  court  of  proper  sentiments  so  far  from 
seeking  to  secure  such  jurisdiction  would  rather  avoid  it  if  that 
could  legally  be  done.  In  the  present  case  there  can  be  no  doubt 
that  the  jurisdiction  is  in  the  United  States.     It  is  there  by  ex- 
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press  cession  from  the  Commonwealth  of  Virginia;  it  is  exclu- 
sively there  by  the  statutes  and  Constitution  of  the  United 
States.  In  addition  to  these  considerations,  the  cognizance  of 
this  particular  offence  had  already  been  taken,  and  a  prosecution 
instituted  by  the  United  States  before  the  State  authorities  had 
taken  possession  of  the  prisoner ;  and,  therefore,  I  do  not  per- 
ceive how  this  court  could  abrogate  its  powers  and  duties  in  this 
case.  If  this  court  had  concurrent  jurisdiction  with  the  State 
authorities,  I  should  at  once  send  this  case  to  those  authorities 
for  prosecution.  The  courts  of  the  United  States  prefer  to  take 
that  course  in  all  cases  of  concurrent  jurisdiction.  Not  long  ago 
the  Circuit  Court  for  this  district  tried  an  indictment  for  mur- 
der on  board  a  ship  lying  in  or  near  Hampton  Roads.  There 
was  a  verdict  of  guilty.  But  some  doubt  arose  whether  the  ves- 
sel was  lying  within  the  body  of  a  county — that  is  to  say,  within 
the  /attces  terrce  of  one  of  the  counties  contiguous  to  the  Roads. 
On  this  point  there  was  no  evidence.  On  account  of  this  doubt 
the  United  States  court  refused  to  enter  judgment  or  pronounce 
sentence  upon  the  prisoners,  who  had  been  thus  committed. 

So  here,  if  there  were  any  room  for  doubt  that  the  act  com- 
plained of  had  been  committed  within  the  limits  of  the  jurisdic- 
tion ceded  by  Virginia  to  the  United  States,  and  in  which  the 
jurisdiction  of  the  courts  of  the  United  States  is  made  by  an  ex- 
press law  exclusive,  I  would  remand  the  prisoner  with  alacrity 
to  the  authorities  of  Virginia.  The  facts  concerning  the  juris- 
diction, however,  being  positive,  all  doubt  is  removed,  and  I  am 
concluded  in  my  action.  See  United  States  v.  Garnelly  2  Mason, 
60;  United  States  v.  Atocs,  1  Woodbury  and  Mason,  76,  and 
cases  cited  therein. 

I  should  have  preferred  that  this  writ  had  been  asked  of  a 
superior  court  of  the  State ;  but  as  the  petition  has  been  pre- 
sented here,  I  have  entertained  it  as  a  matter  of  duty. 


The  prisoner  must  be  discharged. 
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United  States  Circmt  Court;  before  the  Circuit  Judge  at  Baltir 

morey  Maryland^  February ^  1877. 

In  the  matter  of  John  Engle,  Alexander  S.  Ross,  John 
G.  Stitcher,  George  Hobbs,  and  Henry  Hampe. 

The  act  of  Congress  of  the  28th  of  February,  1871,  as  amended  and  em- 
bodied ill  title  26  of  the  Revised  Statutes  of  the  United  State>,  more 
particuhtrly  sections  2021  and  2022,  is  constitutional,  being  authorised 
by  section  4  of  Article  I  of  the  National  Constitution;  and  special 
deputy  marshals  of  the  United  States  will  be  protected  by  the  Fedenl 
courts  in  discharging  their  duty  under  those  sections  of  the  Revised 
Statutes. 

Such  deputy  marshals  are  clothed  with  discretion  in  the  exercise  of  their 
duties  under  those  sections. 

On  petitions  for  writs  of  habeas  corpus. 

BOND,  Ct.  J. — The  facts  in  these  cases  important  to  their  de- 
cision are  within  a  very  narrow  compass.  The  statements  made 
by  the  petitioners  differ  little  from  the  statements  made  by 
the  respondents  respecting  them.  The  petitioners  were  ap- 
pointed special  deputy  marshals  at  the  late  election  for  Repre- 
sentatives in  Congress,  under  section  2021,  title  26,  Revis«d 
Statutes  of  the  United  States.  While  in  the  performance  of  their 
duties  as  such  deputies  at  the  fourth  precinct  of  the  twentieth 
ward,  in  the  city  of  Baltimore,  they  arrested  two  persons  and 
took  one  of  them  before  a  United  States  commissioner,  where 
he  was  immediately  discharged  on  bail  and  returned  to  the  poll. 
The  other  person  arrested  was  taken  to  the  chief  marshal  of  the 
ward,  where  he  was  by  him  released.  There  was  no  unnecessary 
violence  or,  indeed,  any  rough  usage  whatever  used  in  making 
these  arrests.  If  guilty  at  all,  the  special  deputy  marshals  are 
guilty  of  a  mere  technical  assault  and  batter}^  The  one  party 
arrested  was  charged  with  conduct  at  the  poll  tending  to  a  breach 
of  the  i>eace,  being  intoxicated  and  noisy.  The  other  was  arrested 
for  holding  tickets  having  the  heads  of  President  Grant  or  the 
late  President  Lincoln  thereon,  which  he  was  oflFering  to  ap- 
proaching voters — these  tickets  having  the  name  of  the  nominee 
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of  the  Democratic  party  for  Congress  printed  on  them,  while  the 
cuts  indicated  that  they  were  Republican  tickets.  This  was  con- 
ceived to  be  an  attempt  to  deceive  the  colored  men  there  offering 
to  poll,  of  which  class  of  voters  there  was  a  large  number  in  that 
ward  who  could  not  read. 

The  special  deputy  marshals  were  charged  with  assault  and 
battery  by  the  parties  whom  they  had  arrested,  before  the  proper 
State  officers.  Warrants  were  i»?ued  for  them  and,  having  been 
taken  into  custody,  they  filed  petitions  for  writs  of  habeas  corpus^. 
These  writs  were  issued,  and  the  special  deputy  marshals  were 
discharged  on  bail  by  the  judge  of  the  Circuit  Court  of  the 
United  States.  The  grand  jury  of  the  Criminal  Court  of  Bal- 
timore City  subsequently  indicted  them  for  assault  and  battery 
and  for  intimidating  voters,  and  l)eing  again  arrested  they  were 
again  released  on  habeas  corpus  on  bail.  The  act  for  which  the 
petitioners  were  first  arrested  and  subsequently  indicted,  it  was 
proved  at  the  hearing  and  admitted  in  the  argument,  were  sim- 
ply the  arrests  made  by  them  at  the  polls  of  the  Congressional 
election,  while  acting  as  deputy  marshals  as  above  stated. 

This  is  a  motion  to  quash  the  writs  of  habeas  corpus  so  issued. 
Under  this  state  of  facts  two  questions  arise  which  have  been 
elaborately  and  well  argued  by  the  State's  attorney  of  Baltimore 
City  on  the  part  of  the  respondents,  and  by  the  district  attor- 
ney on  the  part  of  the  petitioners.  The  first  is.  Are  the  acts  of 
the  28th  of  February,  1871,  and  the  amendments  now  contained 
in  sections  embraced  under  title  26  of  the  Revised  Statutes,  con- 
stitutional ;  and,  more  particularly,  was  it  within  the  power  of* 
Congress  to  enact  section  2021  of  the  Revised  Statutes,  whick 
provides  for  the  appointment  of  special  deputy  marshals,  to  at- 
tend the  election  of  Representatives  and  delegates  in  Congress; 
and  section  2022,  which  defines  the  duties  of  such  deputies^ 
requiring  them,  among  other  things,  to  keep  the  peace  and  pre- 
serve order  at  the  polls  ?  And  the  second  question  is,  Supposing 
these  questions  to  be  constitutional,  were  the  deputy  marshals 
justified  in  arresting  these  parties  for  the  causes  above  noted  ? 
Section  four  of  the  first  article  of  the  Constitution  of  the  United 
States  provides  that  "  the  time,  places,  and  manner  of  holding 
elections  for  Senators  and  Representatives  shall  be  prescribed  in 
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each  State  by  the  legislature  thereof,  but  the  Congress  may,  at 
any  time  by  law,  make  or  alter  such  regulations,  except  as  to  the 
places  of  choosing  Senators."  Under  this  section  of  the  Coostitu- 
tion,  the  l^islatures  of  the  States  for  a  long  time  proceeded  by 
law  to  determine  the  time,  places,  and  manner  of  choosing  the 
Representatives  in  Congress,  but  by  the  act  of  the  3d  of  Feb- 
niary,  1872,  Congress,  in  the  exercise  of  its  authority  under  this 
fourth  section,  provided  by  law  the  time  of  holding  the  election 
of  Representatives  throughout  the  United  States.  The  State 
legislatures  had  likewise  provided  the  time  and  manner  for  the 
election  of  Senators  until  Congress,  in  the  exercise  of  the  same 
power,  by  the  act  of  July  25th,  1866,  determined  by  law  the 
time  and  manner  of  the  election  of  Senators  of  the  United 
States. 

It  will  not,  we  suppose,  be  disputed  that  the  clause  of  the 
Constitution  which  in  the  same  words  grants  power  to  two  dis- 
tinct bodies,  must  grant  the  same  power  to  each,  and  that  if, 
under  section  four  of  Article  I  of  the  Constitution  of  the  United 
States  above  quoted,  State  legislatures  have  from  the  foundation 
of  the  government,  and  without  objection,  provided  the  judges 
And  inspectors  of  elections  for  Federal  officers,  and  have  deter- 
mined that  the  vote  shall  be  viva  voce  or  by  ballot,  as  they 
thought  best,  that  the  Congress  of  the  United  States,  under  the 
same  clause,  may  do  the  same  thing.  The  Constitution  provides 
that  there  shall  be  a  House  of  Representatives,  and  further,  that 
Congress  may  regulate  the  manner  of  the  election  of  the  mem- 
bers of  it.  An  election,  within  the  meaning  of  the  Constitution, 
is  the  result  of  the  free  expression  of  the  choice  of  the  electors  at 
the  time  and  place  appointed  by  law,  and  the  declaration  of  the 
result  by  those  appointed  for  the  purpose.  The  manner  of  an 
election  is  nothing  more  nor  less  than  the  mode  of  effecting  this 
purpose.  This  includes  the  power  to  appoint  the  persons  to 
hold  it ;  for  if  the  election  is  determined  by  law  to  be  by  ballot, 
they  must  be  duly  authorized  to  receive  the  vote.  If  it  be  viva 
voce  there  must  be  some  one  to  record  the  names  of  those  whom 
the  electors  announce  as  their  choice.  There  must  be  some  one 
to  count  the  votes,  else  the  choice  of  the  electors  could  never  be 
ascertained.      The  States   prescribe  the  qualifications   of  the 
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electors.  To  receive  the  votes  of  such  qualified  voters  only,  and 
to  provide  that  all  such  qualified  persons  who  offer  to  vote  do 
so,  is  to  hold  an  election.  The  mode  of  effecting  this  result  is 
the  manner  of  the  election,  which  the  States  have  all  along  regu- 
lated, and  do  in  many  particulars  now  regulate,  but  which  regu- 
lation, to  some  extent.  Congress  has  itself  undertaken  to  make 
and  alter.  But  it  is  argued  that  even  admitting  the  power  of 
Congress  to  appoint,  as  the  States  have  heretofore  done,  the  offi- 
cers to  conduct  a  Congressional  election,  there  is  no  power  given 
to  Congress  to  appoint  peace  officers  to  keep  the  peace  upon  the 
soil  of  the  States.  Yet  section  2022  provides  that  these  mar- 
shals and  deputies  shall  keep  the  peace  and  preserve  order  at  the 
polls. 

To  regulate  the  manner  of  an  election  is  to  provide  the  means 
by  which  each  elector  expresses  his  choice  freely  and  without 
hindrance  or  obstruction.  To  say  that  the  States  may,  under 
this  provision  of  the  fourth  section,  appoint  judges  of  Fed- 
eral elections,  designate  the  place  where  they  shall  sit  during 
the  day  of  the  election,  and  that  they  cannot  remove  ob- 
structions which  on  that  day  prevent  the  electors  from  reaching 
them,  would  be  strange,  indeed.  If  the  States  can  do  so  the  Con- 
gress may,  for  the  same  powers  by  the  Constitution  are  given  to 
each,  as  to  Congressional  elections.  As  an  election,  as  we  have 
above  said,  is  the  declared  expression  of  the  choice  of  the  quali- 
fied electors,  it  is  quite  as  necessary  that  no  one  but  qualified 
electors  should,  as  that  they  should  themselves  be  able  to  do  so. 
Hence  the  regulations  respecting  registration  are  a  part  of  the 
manner  of  the  election,  for  they  furnish  a  method  by  which 
those  who  hold  the  poll  may  discriminate  between  qualified  and 
disqualified  voters. 

The  extent  of  the  power  given  to  the  Congress  by  this  fourth 
section  is  readily  seen  from  the  reasons  given  for  its  adoption  at 
the  time  of  framing  the  Constitution.  Alexander  Hamilton,  in 
No.  59  of  the  Federalist,  gives  as  a  reason  for  its  adoption, 
"  that  every  government  ought  to  contain  in  itself  the  means  of 
its  own  preservation.'*  According  to  his  view,  whatever  was 
necessary  to  be  done  to  enable  the  qualified  voters  of  a  State  to 
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freely  express  their  choice  for  a  Representative  in  Congress,  the 
Congress  under  the  fourth  section  has  a  right  to  provide. 

If,  by  any  reason  of  hostility,  the  State  determined  to  destroy 
the  Federal  government  by  preventing  the  election  of  Repre- 
sentatives in  Congress,  either  by  a  law  forbidding  its  citizens  to 
vote  for  such  Representatives,  or  by  failing  to  regulate  the  time, 
place,  and  manner  of  such  election,  since  the  Federal  govern- 
ment could  not  exist  without  a  House  of  Representatives,  the 
power  was  given  to  Congress  to  make  and  alter  such  time,  place, 
and  manner.  The  Federal  government  has  as  much  right  to 
exist  since  the  adoption  of  the  Constitution  which  created  it  as 
the  State  governments  have ;  whatever  the  latter  may  do  to  secure 
a  full  and  free  expression  of  the  choice  of  State  electors  for  can- 
didates for  State  officers,  the  United  States  may  do  in  respect  to 
Representatives  in  Congress.  Whether  the  hindrance  or  obstruc- 
tion to  a  free  expression  of  the  choice  of  qualified  electors  for 
Representatives  in  Congress  comes  from  an  open  act  of  hostility 
of  the  State  or  from  the  neglect  to  provide  such  a  manner  of 
election  as  to  guard  against  such  hindrance  and  obstruction,  or 
from  organized  bands  of  its  inhabitants  conspiring  together  for 
the  purpose,  or  from  the  act  of  one  evil-disposed  person  only, 
the  Congress  has  the  right,  by  virtue  of  the  power  given  by  this 
section,  for  the  preservation  of  the  national  existence,  which  de- 
pends, as  the  life  of  all  representative  forms  of  government  must, 
upon  the  freedom  and  purity  of  elections,  to  establish  such  regu- 
lations respecting  the  manner  of  conducting  the  election  as  will, 
in  its  judgment,  prevent  and  remove  them. 

The  marshal,  therefore,  and  his  special  deputies  were  constitu- 
tionally charged  with  the  duty  of  keeping  the  peace  and  of  pre- 
serving order  at  the  polls  of  this  Congressional  election,  and  the 
question  which  arises  is.  Were  they  justified,  upon  the  facts,  in 
arresting  Anton  Schlauch,  who  was  charged  with  being  intoxi- 
cated, turbulent,  and  noisy?  We  think  the  oflFence  of  Schlauch, 
even  as  stated  by  the  deputy  marshals,  was  but  slight,  but  a  large 
discretion  must  be  given  to  an  officer  charged  with  the  duty  of 
keeping  order  at  an  election  precinct.  His  duty  is  to  prevent  a 
disturbance  as  well  as  to  suppress  disorder  after  it  has  arisen,  and 
as  in  this  case  the  deputy  used  no  harsh  measures,  and  might 
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well  have  supposed  that  the  facts  proved  respecting  the  conduct 
of  Schlauch  would  create  a  breach  of  the  peace  then,  though  at 
another  time,  at  a  place  where  there  was  less  excitement,  such 
conduct  Would  have  done  no  harm,  and  might  have  been  passed 
over  as  the  boisterous  mirth  of  a  jovial  man  excited  by  drink, 
yet  the  polling-place  was  not  a  proper  place  for  its  display, 
We  are  of  opinion  that  the  deputy  was  justified  in  his  removal 
from  the  vicinity  of  the  polling-place.  The  exercise  of  the 
elective  franchise  is  not  a  frolic;  it  is  the  highest  and  most  sol- 
emn duty  of  the  citizen,  and  the  deputy  marshals  appointed  to 
keep  the  peace  and  preserve  order  at  the  time  and  place  of  its 
exercise  will  be  sustained  in  preserving  such  a  state  of  affairs  at 
the  polls  as  will  enable  the  oldest,  weakest,  most  infirm,  or  timid 
of  the  electors  to  perform  that  duty.  But  by  section  2022  of  the 
Eevised  Statutes,  the  marshal  and  his  special  deputies  are  not 
only  charged  with  the  duty  of  keeping  the  peace  and  preserving 
order,  but  they  are  to  prevent  fraudulent  voting. 

Harris,  one  of  the  parties  arrested,  was  a  colored  man.  He 
was  holding  tickets  headed  by  the  devices  of  the  Republican 
ticket,  with  the  names  of  the  Democratic  candidates  imprinted  on 
them,  and  offering  them  to  the  colored  voters  as  they  approached 
the  poll.  Many  of  the  voters  were  colored  men  who  could  not 
read.  They  were  guided  in  their  knowledge  of  the  ticket  by 
the  pictures  upon  them,  and  they  were  offered  to  them  by  one 
of  their  own  color.  To  give  an  ignorant  elector  a  ticket  with 
this  device  was,  if  he  desired  to  vote  for  the  Republican  and  not 
the  Democratic  candidate,  to  deprive  him  of  his  vote  and  to  put 
a  vote  in  the  box  for  the  opposing  candidate  by  fraud.  The 
deputy,  we  think,  was  justified  in  removing  this  cheat  from  the 
vicinity  of  the  polling-place,  not  only  because  he  was  directed  to 
prevent  fraudulent  voting,  but  because  had  this  trick  been  dis- 
covered by  the  opposing  party,  it  might  then  have  led  to  an 
attempt  to  take  his  tickets  from  him,  and  to  a  consequent  breach 
of  the  jieace. 

We  have  come  to  the  conclusion  that  the  act  of  Congress  un- 
der which  these  marshals  and  deputies  were  appointed  is  abun- 
dantly authorized  by  the  fourth  section  of  Article  I  of  the  Con- 
stitution of  the  United  States,  and  that  the  conduct  of  the  deputy 
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marshals  in  the  exercise  of  the  powers  conferred  on  them  was 
both  justifiable  and  discreet. 

We  shall  refuse  the  motion  to  quash^  and  enter  an  prder  dis- 
charging the  petitioners. 


United  8{ate»  Circuit  Court ,  Eastern  Diatrixst  of  Virginia^  ai  Rick- 

mond,  October  10th,  1874. 

Ex  PARTE  James  W.  McCready.* 

The  Virginia  act  of  Assembly,  section  22  of  ch  214,  acts  of  1874,  prohib- 
iting persons,  other  than  citizens  of  yirt^inia,  from  taking  or  planting 
ousters  in  the  waters  of  the  Commonwealth,  and  subjecting  offenders  to 
forfeiture  and  indictment,  fastens  the  disability  of  alienage  upon  non- 
residents, and  places  them  on  a  different  footing  from  residents  in  re- 
spect to  the  privileges  denied,  and  is  therefore  unconstitutional. 

A  person  indicted  and  imprisoned  under  this  act  of  Assembly  is  deprived 
of  his  liberty  in  violation  of  the  Constitution  of  the  United  States,  and 
therefore  if  in  prison  under  State  pro»ecution,  may  be  released  on  habeas 
corpus  by  a  judge  of  a  court  of  the  United  States,  under  the  act  of  Con- 
gress of  February  5th ,  1867|  section  768  Revised  Statutes  of  the  United 
States. 

On  writ  of  habeas  corpus. 

BOND,  J. — James  W.  McCi-eady,  a  citizen  of  the  State  of 
Maryland,  is  held  to  answer  in  the  County  Court  of  Gloucester 
County,  in  this  district,  upon  an  indictment  found  by  the  grand 
jury  of  that  county  in  the  words  following:  (Here  follows  the  in- 
dictment.) This  indictment  is  founded  upon  section  22  of  chapter 
214  of  the  acts  of  Assembly,  1874,  p.  243,  entitled  "An  Act  for 
the  preservation  of  oysters,  and  to  obtain  revenue  for  the  privi- 
lege of  taking  them  within  the  waters  of  the  Commonwealth," 
which  is  as  follows : 

"  If  any  person  other  than  a  citizen  of  this  State  shall  take  or 
catch  oysters  or  other  shellfish  in  any  manner,  or  plant  oysters  in 

*  A  part  of  this  decision  has  been  overruled  by  the  United  States  Supreme 
Court  in  the  case  of  Tabb  v.  McCready^  to  be  reported  in  4  Otto. 
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the  waters  thereof,  or  in  the  rivers  Potomac  or  Pocomoke,  he  shall 
forfeit  five  hundred  dollare^and  the  vessel,  tackle,  and  appurtenances ; 
and  any  non-r^ident  shall  be  deemed  to  have  violated  this  sec- 
tion who  shall  allow  oysters  purchased  by  him  for  sale,  and  laid  out 
as  purchased,  to  remain  so  laid  down  more  than  sixty  days." 


To  obtain  his  release  McCready  has  petitioned  this  court  for 
the  writ  of  habeas  corpus,  which  was  granted  him,  and  he  now 
claims  his  discharge  because,  as  he  alleges,  his  arrest  is  in 
violation  of  the  Fourth  Article  of  the  Constitution  of  the  United 
States,  which  provides  that  the  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  immunities  of  citizens  in  the  several 
States. 

It  is  urged  on  the  part  of  the  attorney-general  that  the  right 
to  catch  or  plant  oysters  is  neither  a  privilege  nor  an  immunity 
within  the  meaning  of  the  Constitution  of  the  United  States  ;  and 
that  even  if  it  were,  the  petitioner  must  seek  his  redress  in  the 
State  court,  where,  if  this  point  be  decided  against  him,  he  may 
have  an  appeal  to  the  Supreme  Court,  and  that  this  court  has  no 
jurisdiction  on  habeas  corpus  to  release  him.  That  to  catch  and 
plant  oysters  is  the  privilege  of  the  citizens  of  the  State  of  Vir- 
ginia is  manifest  from  the  first  section  of  chapter  214,  which  de- 
clares and  provides:  "All  the  beds  of  the  bays,  rivers,  and 
creeks,  and  the  shores  of  the  sea  within  the  jurisdiction  of  this 
Commonwealth,  shall  continue  and  remain  the  property  of  the 
Commonwealth,  and  may  be  vsed  as  a  common  by  all  the  people 
of  the  State  for  the  purpose  of  fishing  and  fowling,  and  of  taking 
and  catching  oysters,^'  etc.  The  State  of  Virginia,  after  declar- 
ing the  beds  of  the  bays  and  rivers  her  property,  might  have 
prohibited  her  citizens  from  taking  and  catching  oysters,  and  it 
would  not  have  been  lawful  so  to  do.  When,  having  that  prop- 
erty, she  declares  that  all  her  people  may  take  them  under  pre- 
scribed conditions,  she  grants  them  a  right  and  the  privilege  of 
so  doing. 

That  such  was  the  understanding  of  the  General  Assembly  is 
manifest  from  the  title  of  the  act  which  calls  it  a  privilege,  and 
from  the  caption  of  section  6,  which  determines  what  residents 
shall  pay  for  the  "  privilege." 
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From  this  privilege,  common  to  all  citizens  of  Virginia,  all 
non-residents  are  excluded. 

No  provision  is  made  for  their  payment  of  the  tax  demanded 
of  the  citizens  of  Virginia,  nor  of  a  higher  rate.  They  are  de- 
nied the  privilege  entirely. 

In  the  case  of  Paul  v.  Virginia  (8  Wallace,  168),  in  comment- 
ing on  this  clause  of  the  Fourth  Article  of  the  Constitution  of 
the  United  States,  Mr.  Justice  Field  says : 

"  It  was  undoubtedly  the  object  of  the  clause  in  question  to  place 
the  citizens  of  each  State  upon  the  same  footing  with  citizens  of 
other  States,  so  far  as  the  advantages  resulting  from  citizenship  in 
those  States  are  concerned.  It  relieves  them  from  the  disability  of 
alienage  in  other  States." 

If  this  were  the  object  of  the  clause,  as  it  undoubtedly  was, 
the  act  of  Assembly  of  Virginia  under  consideration  has  an 
entirely  different  and  contrary  object,  for  it  fastens  the  disability 
of  alienage  upon  non-residents,  and  places  them  on  a  difTerent 
footing  entirely  from  the  citizens  of  Virginia. 

The  act  is  manifestly  unconstitutional  ho  faros  it  concerns  non- 
residents ;  and  it  only  remains  to  inquire  whether  or  not  the  peti- 
tioner is  entitled  in  this  court  to  the  writ  of  habeas  corpus. 

By  the  act  approved  February  5th,  1867,  authority  is  given  to 
the  several  courts  and  justices  of  the  United  States  to  grant  writs 
of  habeas  corpus  in  all  cases  where  any  |>erson  is  restrained  of 
his  liberty  in  violation  of  the  Constitution  of  the  United  States. 
Having  found  that  the  act  of  Assembly  of  Virginia,  by  virtue 
of  which  the  petitioner  is  detained  in  custody,  is  in  violation  of 
the  clause  of  the  Fourth  Article  above  quote<1,  it  remains  only 
for  the  court  to  give  him  the  benefit  of  the  writ  and  to  order  his 
discharge;  which  is  accordingly  done. 
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United  States  District  Courts  Eastern  I>istrict  of  Virginia,  at 

Hichmondf  Febi'uary  4th,  1875. 

Ex   PARTE  H.    P.   ToUCHMAN,  A   SAMPLE   MERCHANT. 

Where  a  prisoner,  who  is  a  non-residont  of  a  State,  la  under  arrost  for  an  act 
which  would  suhject  a  resident  to  propecution,  committed  in  violation 
of  a  law  which  in  some  of  its  provisions  in  regard  to  non-residents  is  in 
violation  of  the  Constitution  of  the  United  States,  he  is  not  entitled  to 
be  released  by  a  judge  of  a  Federal  court  on  habeas  corpus. 

A  law  may  be  unconstitutional  in  some  of  its  provisions  and  not  in  others, 
and  in  its  effect  upon  some  clas^^es  of  citissens  and  not  upon  others;  and 
may  be  treated  as  to  those  provisions  and  classes  as  pj-o  tan*o  unconsti- 
tutional, while  enforced  as  to  other  of  its  provisions  and  its  eti'ect  upon 
other  classes  of  citizens. 

On  habeas  corpus. 

E,  Y,  Cannon,  for  this  prisoner,  and  George  D,  Wise,  for  others 
in  like  circumstances, 

E,  C.  Cabell,  for  the  Commonwealth  of  Virginia,  and  Alfred 
Morton,  for  certain  resident  merchants. 

In  the  matter  of  H.  P.  Touchman,  on  habeas  corpus,  to  the 
sergeant  of  the  city  of  Richmond,  brings  the  body  of  the  pris- 
oner into  court  and  makes  return  that  the  prisoner  is  held  in 
his  custody  as  jailer,  etc.,  under  an  indictment  found  by  the 
grand  jury  of  the  Hustings  Court,  charging  him  with  unlawfully 
selling  and  offering  to  sell  goods,  wares,  and  merchandise  by  card, 
sample,  and  other  representation,  without  a  license,  according  to 
law,  so  to  do ;  and  that  he  is  detained  for  no  other  cause. 

The  prisoner  in  his  petition  complains  that  he  is  unlawfully 
detained  and  wrongfully  restrained  of  his  liberty  by  arrest  and 
imprisonment  under  an  act  of  the  General  Assembly  of  Virginia, 
approved  30th  April,  1874,  section  110,  entitled  "An  Act  for  the 
assessment,  levy,  and  collection  of  taxes."  He  alleges  that  he 
is  a  citizen  and  resident  of  the  State  of  Pennsylvania,  doing  busi- 
ness as  a  merchant  in  the  city  of  Philadelphia,  and  is  entitled  as 
such  to  the  enjoyment  of  all  the  privileges  and  immunities  in 
the  State  of  Virginia  which  belong  to  the  citizens  thereof;  and 


602  Ex  PARTE  TOUCHMAN. 

Opinion  of  the  court. 

he  complains  that  the  aforesaid  act  of  Assembly  contravenes  the 
second  section  of  the  Fourth  Article  of  the  Constitution  of  the 
United  States  in  this,  that  it  imposes  a. tax  on  citizens  of  the 
Union  not  residing  in  Virginia  greater  than  it  imposes  on  resi- 
dent citizens  of  Virginia. 

The  judge  remanded  the  prisoner  to  the  custody  of  the  ser- 
geant of  Richmond,  deciding  as  follows : 

HUGHES,  J. — The  prisoner  in  custody  is  charged  with  vio- 
lating the  110th  section  of  the  act  of  Assembly,  approved  April 
30th,  1874,  entitled  "An  Act  for  the  assessment,  levy,  and  col- 
lection of  taxes."  This  law  requires  all  sample  merchants  to 
take  out  a  license  to  sell  by  sample,  and  to  pay  a  tax  of  $100. 
No  residents  but  licensed  merchants  and  manufacturers  can  take 
out  a  sample  merchant's  license.  Section  111  requires  resident 
merchants  and  resident  manufacturers,  besides  any  other  tax  tbej 
may  be  required  to  pay,  in  order  to  sell  by  sample  to  take  out 
a  license  and  pay  a  tax  of  $25.  It  allows  licensed  manu&cturers 
and  merchants  to  exhibit  samples  of  their  wares  and  goods  any- 
where in  the  State.  It  makes  the  license  of  a  merchant  good 
not  only  in  the  city  or  county  where  it  is  taken  out,  but  also 
over  the  whole  State.  It  declares  the  license  taken  out  by  sam- 
ple merchants  to  be  a  personal  privilege  not  transferable,  which 
can  be  used  only  by  the  person  taking  it  out.  It  allows  resident 
merchants  who  are  licensed  to  exhibit  their  wares  or  goods  any- 
where in  the  State  by  agents,  but  forbids  them  to  employ  as 
agents  non-resident  travellers  or  salesmen.  It  allows  a  non-resi- 
dent to  take  out  a  resident  merchant's  license. 

A  law  may  be  unconstitutional  in  some  of  its  provisions  and 
not  so  in  others.  It  may  be  constitutional  in  its  effect  upon 
some  classes  of  citizens  and  not  so  upon  others.  A  law  may  be 
treated  as  to  such  provisions  and  as  to  such  classes  as  pro  tanio 
unconstitutional,  and  upheld  as  to  other  provisions  and  classes. 
If  a  prisoner  has  violated  a  provision  of  law  that  is  constitu- 
tional, he  should  not  escape  because  another  provision  of  the 
same  law  is  unconstitutional. 

I  am  free  to  express  the  opinion  that  the  act  of  the  Virginia 
Assembly  under  consideration  is  in  two  or  three  respects  anoon- 
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stitutional,  under  the  ruling  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Wood  v.  Maryland  (12  Wallace,  418). 

1.  If  a  manufacturer  of  another  State  were  to  exhibit  samples 
of  bis  wares  in  this,  after  having  taken  out  a  license  to  sell  on 
sample  under  the  111th  section  of  the  act,  which  requires  resi- 
dent manufacturers,  duly  licensed  as  such,  in  order  to  be  allowed 
to  sell  by  sample,  to  take  out  a  ^^  sample  merchant's  license,"  on 
paying  $25,  then,  if  he  were  arrested  and  imprisoned  for  so  ex- 
hibiting his  wares,  it  would  be  a  question  whether  he  might  not 
be  released  on  the  gix)und  that  he  was  not  allowed  the  same 
privilege  as  a  non-resident  manufacturer  which  was  allowed  the 
resident  manufacturer. 

2.  So  if  a  merchant  of  another  State  were  to  take  out  a  license 
as  a  merchant  here,  both  as  a  resident  merchant  and  under  sec- 
tion 111  paying  the  tax  of  $25,  and  then  were  to  exhibit  his 
goods  by  sample;  in  that  case,  if  he  were  imprisoned  for  exhib- 
iting his  samples,  it  would  be  a  question  whether  he  might  not 
be  released  on  the  ground  that  the  same  privilege  was  not  allowed 
to  him,  as  a  non-resident  citizen,  that  was  allowed  to  the  resident 
merchant. 

3.  So,  also,  if  a  non-resident  travelling  agent  of  a  licensed 
resident  merchant  were  to  be  arrested  for  exhibiting  samples  of 
the  goods  of  his  employer,  he  might  be  released  on  the  ground 
that  he  was  denied  the  privilege  of  acting  as  agent  which  was 
given  by  this  law  to  resident  travelling  agents. 

But  this  prisoner  is  neither  a  non-resident  manufacturer,  nor 
a  non-resident  merchant  licensed  here  as  a  sample  merchant,  nor 
a  non-resident  agent  of  a  liceneed  resident  merchant.  He  was 
not,  therefore,  in  any  way  exercising  a  privilege  as  non-resident 
which  could  be  exercised  by  a  resident.  He  had  not  paid  any 
tax  or  taken  out  any  license.  He  had  not  secured  the  right  in 
any  of  the  modes  prescribed  by  law  to  exhibit  samples.  He  had 
acquired  no  right  to  exhibit  samples  by  virtue  of  any  similar 
right  acquired  by  any  resident,  and  the  only  privilege  of  which 
he  has  been  deprived  is  that  of  disregarding  every  requirement 
of  the  law  of  which  he  complains. 

While,  therefore,  it  may  be  that  this  act  of  the  Virginia  As- 
sembly (of  30th  April,  1874)  operates  unconstitutionally  in  sev- 
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eral  classes  of  cases  where  non-residents  are  liable  to  be  prose- 
cuted and  imprisoned  under  it,  yet  it  does  not  operate  unconsti- 
tntionally  in  the  case  of  this  prisoner. 

I  have  felt  constrained  to  lean,  as  far  as  I  consistently  could, 
to  the  support  of  the  law  of  the  State,  and,  by  a  strict  constroe- 
tion  of  the  decision  of  the  Supreme  Court  on  this  question,  to 
apply  it  only  as  far  as  its  very  terms  and  language  require.  It 
declared  the  statute  of  Maryland,  as  to  the  especial  provisions  it 
had  under  review  immediately  affecting  the  plaintiff  in  error, 
pro  tanto  void.  By  limiting  its  decision  to  those  provisions 
which  <lirectly  affected  the  rights  of  the  plaintiff,  it  impliedly 
forbade  the  courts  of  the  United  States  to  go  farther  and  to  in- 
validate other  provisions  of  State  laws  not  affecting  the  imme- 
diate rights  of  the  non-resident  citizen  actually  before  the  court. 


United  States  Circuit  Court,  at  Richmond,  May  20th,  1876. 
Ex  PARTE  Richard  S.  Parks. 

Where  the  indictment  by  its  averments  gave  the  United  States  District  Court 
jurisdiction  of  the  offence,  and  that  court  took  jurisdiction,  and  the  jury 
found  the  facts  charged  in  the  indictment,  and  the  accused  was  sentenced 
by  the  District  Court,  and  imprisoned, 

Error  in  the  proceedings  cannot  be  reviewed  by  the  United  States  Circuit 
Court  upon  habeas  corpus,  and  the  accused  will  be  remanded  to  the  cus- 
tody of  the  marshal. 

The  facts  of  this  case  are  fully  set  forth  in  the  decision  of  the 
judge,  which  was  as  follows : 

BOND,  J. — The  writ  of  hapeas  corpus  issued  in  this  case  was 
upon  the  petition  of  the  prisoner,  Richard  S.  Parks,  allying  he 
was  illegally  detained  by  the  marshal  of  the  Western  District  of 
Virginia,  commanding  the  marshal  to  produce  the  person  of  the 
petitioner,  and  to  make  return  thereto  of  the  cause  of  said  Parks's 
capture  and  detention.     The  marshal  has  made  return  that  the 
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prisoner  is  in  jail  in  Harrisonburg,  Virginia,  in  his  custody,  by 
virtue  of  a  mittimus  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Virginia,  which  is  in  the  words  fol- 
lowing.    (Here  follows  copy  of  mittimus,) 

The  petitioner  alleges,  however,  that  the  court  had  no  juris- 
diction to  make  such  a  commitment,  because  he  was  charged  in 
the  indictment  mentioned  therein  with  an  offence  which  the  Dis- 
trict Court  of  the  Western  District  had  no  jurisdiction  to  try, 
and  that  its  judgment  upon  the  verdict  rendered  upon  the  indict- 
ment is  absolutely  void. 

The  petitioner  produces  the  record  of  the  proceedings  in  the 
District  Court  in  his  case  in  support  of  his  petition  and  in  re- 
sponse to  the  marshal's  return. 

The  indictment  is  drawn  under  section  5419  of  the  Revised 
Statutes,  which  provides  that  "  every  person  who  forges  the  sig- 
nature of  any  judge,  register,  or  other  oflScer  of  any  court  of  the 
United  States,  ...  for  the  purpose  of  authenticating  any  pro- 
ceeding or  document,"  shall  be  punished  in  the  manner  pre- 
scribes! in  that  section. 

The  indictment  has  three  counts.  The  first  charges  that  Parks 
"  did  forge  the  signature  of  C.  Douglas  Gray,  a  register  in  bank- 
ruptcy for  the  Sixth  Congressional  District  of  Virginia,  to  a 
certain  receipt,  which  said  receipt  is  in  the  words  and  figures 
following,  to  wit : 

"  Uarrisokburo,  July  80th,  1875. 

"  Received  of  J.  D.  Martin  by  R.  S.  Parks,  his  attorney,  the  ap- 
plication with  necessary  papers  for  adjudication  in  bankruptcy  of 
said  Martin  ;  also,  fifty  dollars,  amount  of  requisite  deposit. 

"  C.  Douglas  Gray, 

"  Register. 

"  He,  the  said  Richard  S.  Parks,  having  committed  the  forgery 
aforesaid,  for  the  purpose  of  authenticating  the  commencement  of 
proceedings  in  bankruptcy  in  the  case  of  J.  D.  Martin,  of  Page 
County,  in  the  State  of  Virginia." 

The  second  count  varies  from  the  first  in  alleging  the  purpose 
to  have  been  "the  authenticating  a  proceeding,  to  wit,  the  filing 
of  the  petition  of  J.  D.  Martin  in  bankruptcy.'' 

The  third  count  sets  out  no  intent  or  purpose. 
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The  indictment  appears,  therefore,  to  charge  a  crime  in  the 
words  of  the  statute,  which  is  nniibrmly  held  to  be  sufficient  un- 
less there  be  some  ambiguity  or  technicality  in  the  language  of 
the  statute  which  it  is  necessary  to  amplify  or  explain  in  order 
that  the  party  charged  may  be  certain  of  the  offence  with  which 
he  is  charged.  If  it  be  an  offence  at  common  law,  the  indict- 
ment must  set  out  the  elements  which  constitute  that  offence. 

It  appears  to  me  that  this  indictment,  upon  its  face,  charges  a 
crime  which  the  District  Court  had  jurisdiction  to  tiy  and  deter- 
mine. Whatever  the  facts  may  have  been,  the  indictment,  whether 
true  or  false,  charges  an  offence  which  is  prohibited  by  the  statute. 

It  charges  that  he  forged  the  signature  of  a  register  in  bank- 
ruptcy, who  is  the  officer  of  the  District  Court,  and  that  he  did 
it  to  authenticate  a  proceeding,  which  is  all  the  statute  requires. 

But  the  petitioner  alleges  the  paper  set  out  in  the  indictment 
would  not  authenticate  any  proceeding,  and  that  even  if  he  had 
used  the  paper  for  the  purpose  set  out  in  the  indictment  it  would 
not  have  had  that  effect ;  and  that  in  fact  there  were  no  proceed- 
ings in  bankruptcy  of  J.  D.  Martin,  and  that  he  could  have  had 
no  such  purpose. 

But  these  are  facts  to  go  to  the  jury  to  show  the  intent  and  pur- 
pose necessary  to  constitute  the  offence  charged,  and  have  nothing 
to  do  with  the  jurisdiction  of  the  court  The  jury  has  found  the 
fitct  against  the  prisoner,  and  we  are  concluded  by  that  verdict 

But  supposing  the  fact  to  be  that  the  statute  requires  that  the 
paper  to  which  the  signature  of  the  officer  is  forged  must  be  a 
paper  which  by  law  he  is  required  to  make  and  sign  in  the  dis- 
charge of  his  official  duty,  and  that  though  this  in  fact  is  not 
such  a  paper,  the  District  Court  determined  that  it  was,  is  this 
more  than  error  in  the  court,  and  can  a  judge  of  the  CircuitCourt 
review  the  errors  of  the  District  Court  on  habeas  corpus? 

My  opinion  is  that  the  indictment,  by  its  language,  gave  the 
District  Court  jurisdiction  which  once  having  acquired,  no  error 
in  its  proceeding  can  be  reviewed  upon  habeas  corpus,  and  the 
party  will  be  remanded  to  the  custody  of  the  marshal. 

An  order  was  entered  accordingly  by  his  honor.  Judge  Bond, 
directing  *^  that  the  said  R.  S.  Parks  be  remanded  to  the  custody 
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of  the  marshal  for  the  Western  District  of  Virginia ;  and  it  being 
suggested  to  the  court  that  the  said  petitioner  desires  to  enter  an 
appeal,  or  to  make  an  application  to  the  Supreme  Court  of  the 
United  States,  or  one  of  the  justices  of  the  same,  for  a  writ  of 
habeas  corpus  or  other  legal  proceedings  in  behalf  of  said  prac- 
titioner, the  court  orders  and  directs  that  the  execution  of  the 
sentence  in  the  said  case  of  the  United  States  v.  Richard  8.  Parksy 
entered  in  the  District  Court  of  the  United  States  for  the  Western 
District  of  Virginia,  at  Harrisonburg,  Virginia,  on  the  4th  day 
of  May,  1876,  be  stayed  for  the  period  of  forty  days  from  this 
date,  and  that  a  copy  of  this  order  be  sent  to  the  marshal  for  the 
Western  District  of  Virginia. 

'^  And  it  is  ordered  that  the  marshal  retain  the  said  Richard 
S.  Parks  in  his  custody  meantime,  and  that  at  the  end  of  the 
forty  days  above  specified,  he  execute  the  sentence  of  the  District 
Court,  unless  otherwise  directed." 

On  similar  petition  to  the  United  States  Supreme  Court  the 
principles  of  this  decision  were  affirmed.  See  Ex  parte  Parka, 
3  Otto,  18.     But  the  accused  was  pardoned  by  the  President. 


United  States  Circuit  Qmrty  Eastern  District  of  Virffinia,  at 

Alexandria,  Septemhet',  1877. 

David  G.  Yuengling,  Jr.,  t?.  Fountain  D.  Johnson. 

Since  the  passage  of  the  Judiciary  Act  of  June  22d,  1874,  and  the  adoption  of 
the  Revised  Statutes  of  the  United  States  the  provision  of  the  Judiciary 
Act  of  1798,  requiring  reasonable  previous  notice  of  a  motion  for  a  pre- 
liminary injunction  to  be  given,  stands  repealed. 

At  the  time  of  granting  an  ordnr  to  show  cause  against  a  motion  for  a  pre- 
liminary injunction,  a  United  States  court  or  judge  may,  under  section 
718  of  the  Revised  Statutes,  and  in  patent  cases,  under  section  4921, 
grant  an  immediate  restraining  order  to  be  in  force  until  the  decision  of 
the  motion,  for  the  purpose  of  preventing  irreparable  injury  to  com- 
plainant. 

In  respect  to  interlocutory  injunctions.  United  States  courts  and  judges  have 
a  larger  discretion  in  patent  cases  than  in  other  cases,  conferred  by  sec- 
tion 4921. 
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In  deciding  upon  applications  for  interlocutory  injunctions  in  patent  ca^es, 

the  action  of  the  Commi^Bioner  of  Paten ts.at  Washington  usually  makes 

a  prima  facie  case  for  or  against  granting  them. 
Where  a  patent  is  for  a  peculiar  comhination  or  arrangement  of  old  devices, 

and  not  for  a  new  devicej  the  patentee  is  not  entitled  to  insist  upon 

mechanical  equivalents. 

On  bill  of  injunction  to  enjoin  the  infringement  of  a  patent 
right. 

Motion  for  a  rule  to  show  cause  against  a  preliminary  injunc- 
tion was  made  on  August  8th,  1877,  in  the  Circuit  Court  at  Nor- 
folk ;  and  also  a  motion  ex  parte,  without  notice^  for  an  im- 
mediate restraining  order.  Exhibits  were  filed  with  the  bill, 
consisting  of  the  affidavits  of  experts,  and  extracts  from  the 
records  of  the  Patent  Office.  The  extracts  showed  that  a  patent 
had  been  refused  by  a  primary  examiner  to  the  Moffet  register  for 
tallying  drinks  in  bar-rooms,  as  interfering  with  Fountain's 
patent  for  an  improvement  in  fare-registers,  188,349;  and  the 
extracts  also  showed  that  on  the  6th  August,  a  Board  of  Ex- 
aminers of  the  Patent  Office  had,  on  appeal,  affirmed  the  decision 
of  the  primary  examiner.  The  affidavits  showed  that  in  the 
opinion  of  the  affiants  as  experts  the  Moffist  register  did  in- 
fringe the  Fountain  register.  The  bill  showed  that  the  right 
of  Fountain's  patent  for  the  State  of  Virginia  had  been  pur- 
chased by  and  duly  assigned  to  Yuengling,  the  complainant. 
On  the  bill  and  exhibits  the  court  gave  an  order  requiring  the 
defendant  to  show  cause  against  the  motion  for  a  preliminary 
injunction  at  Alexandria,  on  the  4th  September  proximo,  and 
also  an  immediate  restraining  order  meantime  against  the  mak- 
ing, using,  or  vending  of  the  Moffet  register. 

On  the  power  of  the  court  to  grant  an  immediate  restraining 
order  on  ex  parte  motion  without  notice,  the  judge  filed  the  fol- 
lowing note  in  the  record  of  the  case,  on  the  3d  September: 

HUGHES,  J.— On  the  8th  of  August  the  complainant  filed  a 
bill  of  injunction  in  this  court  in  term  at  Norfolk,  and  moved  for 
a  temporary  injunction  in  accordance  with  the  prayer  of  the  bill, 
and  for  an  immediate  restraining  order.     He  also  filed  sundry 
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documents  and  affidavits,  making  out  a  prima  fach  case  for  an 
injunction.  The  object  was  to  prevent  one  Fountain  D.  John- 
son, manufacturer  of  a  certain  mechanical  register  called  the 
Mofiett  register,  from  selling  and  delivering  these  instruments 
it  appearing  that  he  was  about  to  deliver  a  ]ai^  number  of  them 
to  the  Auditor  of  Public  Accounts  of  Virginia,  to  be  distributed 
by  him  to  retail  liquor  dealers  throughout  the  State  for  use. 

The  evidence  filed  with  the  bill  showed  that  skilled  officers 
of  the  patent  bureau  of  the  United  States  had  officially  decided 
this  Moffett  register  to  be  an  infringement  of  a  patent,  the  exclu- 
sive right  to  use  which  was  owned  by  the  complainant  for  the 
State  of  Virginia;  and  it  was  plain,  if  this  should  prove  true,  that 
the  State  was  about  to  embark,  in  a  futile  manner,  with  an  im- 
proper instrument,  upon  a  new  plan  of  taxation  devised  by  her 
legislature,  to  the  injury  of  the  rights  of  the  complainant,  and 
that  this  was  likely  to  be  done  in  a  few  days. 

It  being  apparent  to  the  court  that  in  case  the  pretensions  of 
the  claimant  were  true,  the  injury  and  confusion  resulting  would 
be  irreparable,  and  that  the  complainant  might  have  no  recourse 
except  to  the  liberality  of  the  legislature  of  the  State,  an  order 
was  entered  by  which : 

1st.  The  defendant  in  the  bill  was  required  to  show  cause  at 
Alexandria,  on  the  4th  instant,  why  the  motion  for  a  temporary 
injunction  should  not  be  granted. 

2d.  Restraining  the  defendant  and  all  others  meantime  from 
making,  using,  or  vending  the  said  Moffett  register;  and, 

3d.  Requiring  the  complainant  to  file  a  bond  in  the  penalty 
often  thousand  dollars  to  answer  any  orders  of  thisoourt  against 
him  in  this  cause. 

The  expediency  of  this  order  seemed  obvious  to  the  court;  but 
it  felt  at  first  some  doubt  of  its  power  to  grant  the  temporary 
restraining  order,  except  after  reasonable  previous  notice  served. 
Upon  a  critical  examination  of  the  condition  of  the  law  on  the 
subject,  however,  this  doubt  was  removed,  as  will  appear  from 
the  following  review  of  the  legislation  of  Congress, — and  the 
order  was  given. 

Section  jive  of  the  Judiciary  Act  of  Congress  of  March  3d,  1 793 
(ch.  22  of  acts  of  1793,  United  States  Statutes  at  Large,  vol.  1, 
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pages  334-6)  concludes  with  the  words :  "  Nor  shall  a  writ  of 
injuDctioD  be  granted  in  anj  case  without  reasonable  previous 
notice  to  the  adverse  party,  or  his  attorney,  of  the  time  and  place 
of  moving  the  same." 

The  greater  portion  of  the  provisions  of  this  act  of  1793  were 
incorporated  into  the  Revised  Statutes  of  June  22d^  1874,  ch. 
12;  but  the  foregoing  clause  requiring  reasonable  previous  notice 
to  be  given  in  all  cases  of  injunction  was  left  out,  and  therefore 
stands  repealed  by  section  5596  of  the  Revised  Statutes.* 

Instead  of  this  provision  the  sevetvth  section  of  the  Judiciary 
Act  of  June  1st,  1872  (ch.  255,  vol.  17,  page  197,  United  States 
Statutes  at  Large),  was  inserted,  which  is  in  these  words : 

"  Whenever  notice  is  given  of  a  motion  for  an  injunction  out  of 
a  circuit  or  district  court,  the  court  or  judge  thereof  may,  if  there 
appears  to  be  danger  of  irreparable  injury  from  delay,  grant  an 
order  restraining  the  act  sought  to  be  enjoined  until  the  decision 
upon  the  motion,  and  such  order  may  be  granted  with  or  with- 
out security,  in  the  discretion  of  the  court  or  judge."  This  act 
had  already  been  in  force  for  two  years  before  the  enactment  of 
the  Revised  Statutes,  and  had  virtually  not  only  repealed  the 
clause  quoted  from  the  Judiciary  Act  of  1793,  but  also  rendered 
subordinate  to  its  own  provisions  that  part  of  Rule  55  in  equity 
requiring  previous  reasonable  notice  to  be  given  of  motions  for 
injunction. 

While  the  clause  of  the  act  of  1793  in  question  was  in  force 
there  were  many  decisions  of  the  Supreme  and  circuit  courts  of 
the  United  States  enforcing  it,  and  these  rulings  of  the  courts 
have  gone  into  the  digests  and  text-books  in  use  by  the  bar.  But 
when  the  law  itself  fell,  of  course  these  rulings  of  the  courts  and 
teachings  of  the  text-books  ceased  to  be  of  authority  in  contra- 
vention of  the  later  law.  But  even  before  the  passage  of  the 
Judiciary  Act  of  June  Ist,  1872,  an  act  of  Congress  revising,  di- 
gesting, and  consolidating  all  the  laws  relating  to  patent  rights 
was  passed  July  8th,  1870  (see  United  States  Statutes  at  Large, 

*  The  language  of  section  6696  is :  **  All  acts  of  CongreM  passed  prior  to 
said  first  day  of  December,  1878,  any  portion  of  which  is  embraced  in  any 
section  of  said  revision,  are  hereby  repealed,  and  the  section  applicable 
thereto  shall  be  in  force  in  lieu  thereof;  etc.,  etc.,  etc." 
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vol.  16,  page  206),  and  a  section  enacted  in  it  authorizing  the 
courts  of  the  United  States  to  deal  with  injunctions  in  patent  cases 
in  a  special  manner.  This  section  placed  injunctions  in  patent 
cases  on  a  different  footing  from  other  injunctions.  In  this  par- 
ticular class  of  cases  the  courts  were  released  from  the  require- 
ment to  adhere  strictly  to  the  rules  of  practice  prescribed  by  law 
or  rule  of  court  in  general  for  the  Federal  courts  sitting  in  equity, 
and  the  circuit  courts  were  "vested  with  power  upon  bill  in 
equity,  filed  by  any  party  aggrieved,  to  grant  injunctions  accord- 
ing to  the  course  and  principles  of  courts  of  equity,  to  prevent 
the  violation  of  any  right  secured  by  patent,  on  such  terms  as  the 
court  may  deem  reasonable"  Thus  was  authority  given  to  grant 
injunctions  in  patent  cases,  not  upon  such  limited  terms  as  were 
at  the  time  required  by  law  or  rules  in  equity  to  be  observed  in 
other  cases  by  the  circuit  courts  of  the  United  States  sitting  in 
equity,  either  as  to  notice,  security,  or  other  requirement;  but 
authority  was  given  to  grant  them  in  patent  cases  on  such  terms 
as  accorded  with  the  course  and  principles  of  courts  of  equity  in 
general,  and  as  the  particular  court  in  which  the  motion  was  made 
*' might  deem  reasonable"  This  law  made  injunctions  in  patent 
cases  exceptional,  and  conferred  on  United  States  circuit  courts 
an  unrestricted  discretion  as  to  the  terms  of  granting  injunctions 
in  them.  This  provision  of  the  law  of  1870  has  been  carried 
into  the  Revised  Statutes,  with  slight  literal  modifications,  and 
stands  now  the  law  of  the  land  in  the  form  of  section  4921. 
Thus,  in  patent  cases,  where  the  emergency  was  urgent,  the  court 
might  grant  injunctions  without  reasonable  previous  notice,  before 
the  law  of  1872. 

The  passage  of  the  Judiciary  Act  of  June  1st,  1872,  has  given 
this  power  in  all  cases,  and  now  injunctions  may  be  granted  in 
any  case  deemed  exigent  by  the  court,  without  previous  notice, 
whether  it  be  a  patent  case  or  not.  The  terms  of  the  law  of 
1872,  section  718,  are,  that  ^^  whenever  notice  is  given  of  a  motion 
for  an  injunction,"  the  court  or  judge,  if  irreparable  injury  or 
delay  be  likely  to  result  from  delay,  may  restrain  temporarily 
until  the  motion  can  be  heard.  Whenever  means  at  whatever 
time  notice  is  given,  and  does  not  mean  after  whatever  time. 
Simultaneously,  therefore,  with  the  time  of  giving  the  rule  to 
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i,  J. — Most  of  the  questions  which  have  been 
1  be  more  properly  considered  at  the  final  h< 
.use,  and  must  be  adjourned  until  that  time. 
_'he  motion  is  now  heard  after  three  weeks'  notice,  on 
5wer,  and  affidavits.  The  court  will  consider  now  onli 
questions  as  necessarily  bear  upon  the  motion  for  a  prelil 
injunction.  It  must  endeavor  as  far  as  practicable  to  avoi 
mitting  or  concluding  itself  on  every  question  which  wi] 
at  the  final  hearing  upon  evidence  regularly  taken.  Thi 
tion  now  to  be  determined  is,  whether  the  complainant  is 
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to  a  preliminary  injunction.  As  his  right  to  the  exclusive  use  of 
the  Fountain  patent  in  Virginia  may  be  assumed  as  undeniable, 
the  principal  inquiry  for  the  court  is  whether  the  Moffett  register 
is  an  infringement  of  it. 

Even  that  question  is  not  now  to  be  finally  decided,  and  the 
court  ought  not  and  is  not  bound  to  commit  itself  finally  upon  it. 

The  fact  of  infringement  is  denied,  and  the  point  to  be  now 
determined  is  whether  the  fact  is  prima  facie  made  to  appear  with 
such  certainty  as  to  justify  the  court  in  granting  a  preliminary 
injunction  against  the  use  of  the  inHttument  pendente  lite.  The 
prima  facie  aspect  of  the  case  has  been  reversed  since  the  8th  of 
August,  when  the  temporary  restraining  order  was  granted. 
Then  the  action  of  the  Patent  Bureau  had  been  such  as  to  makei 
in  the  opinion  of  the  court,  eiprimu  facie  case  for  the  complainant. 
Now  the  case  in  that  particular  is  changed.  The  action  of  the 
Patent  Bureau  is  such  as  to  make  a  prima  facte  case  for  the  de- 
fendant ;  for  the  Commissioner  of  Patents,  whose  action  is  final 
in  that  bureau,  has  reversed  the  judgment  of  his  inferior  officers^ 
and  virtually  pronounced  that  the  Moffett  register  is  not  an  in- 
fringement of  the  Fountain  register,  by  issuing  a  patent  to 
Moffett  &  Deane  for  their  invention  as  new. 

It  is  true  that  the  issuing  of  patents  is  not  conclusive  upon  the 
courts.  Patents  are  subject  to  review  by  the  courts.  Suits  in  a 
very  large  proportion  of  patent  cases  are  but  means  of  appeal  to 
the  courts  from  the  action  of  the  Patent  Office.  Yet  while  this 
is  so,  that  action  must  always  carry  great  weight  with  the  courts. 
It  is  always  very  strongly  persuasive  with  them.  Patents  are 
the  results  generally  of  contests  between  accomplished  experts, 
and  after  such  contests  of  the  matured  judgment  of  officers  selected 
and  appointed  by  the  President  for  their  extraordinary  compe- 
tency and  skill,  I  think  it  is  hardly  going  too  far  to  say,  fol- 
lowing Mr.  Justice  Grier,  in  N,  E,  Car  Company  v.  Dunbar^ 
1  Fisher,  that  the  action  of  the  Patent  Office  is  sufficient  to  make 
such  a  primal  fade  case  as  to  justify  the  action  of  a  court  on 
almost  any  motion  for  a  preliminary  injunction. 

If,  indeed,  in  any  case  the  general  unanimous  testimony  of 
experts  united  in  condemning  the  action  of  the  Patent  Office,  in 
such  case  a  court  might  well  hesitate  to  treat  that  action  as  con- 
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stitiiting  a  prima  facie  case  for  or  against  a  preliminary  injunc- 
tion. But  when,  as  in  the  present  case,  the  weight  of  expert  tes- 
timony is  nearly  evenly  balanced,  a  court  may  safely  presume 
that  the  action  of  the  Patent  Office,  taken  after  a  sharp  contest 
between  patent  lawyers  and  experts,  is  prima  fa^  correct. 

On  this  ground  alone  I  think  I  would  be  justified  in  refusing 
.a  preliminary  injunction *in  the  present  case.  But  as  a  court  is 
not  at  liberty  to  surrender  itself  to  an  unquestioning  reliance 
upon  the  decision  of  another  tribunal,  when  the  duty  and  re- 
sponsibility are  upon  itself  to  act  upon  its  own  convictions,  I  will 
state  briefly  the  view  of  the  facts  of  the  case  by  which  I  am  led 
to  concur,  for  the  present,  in  the  judgment  of  the  Commissioner 
of  Patents. 

The  patent  of  Fountain  is  not  for  the  invention  of  the  me- 
chanical devices  used  in  making  up  his  instrument,  or  of  any  of 
them.  These  are  all  old  and  in  familiar  use  by  the  public. 
Fountain's  patent  is  only  for  a  particular  combination  and  ar- 
rangement of  these  old  and  well-known  devices  in  a  manner  to 
serve  a  particular  purpose.  Moffett  &  Deane's  patent  is  of  the 
same  character.  They  employ  old  and  well-known  devices  also ; 
and  their  patent  is  for  a  particular  arrangement  and  combination 
of  these  devices  in  a  manner  to  serve  a  particular  purpose  other 
than  that  of  the  Fountain  register.  And  it  is  a  fact,  obvious 
from  an  inspection  of  the  two  instruments,  that  the  devices  em- 
ployed in  one  instrument  are  not  identical  with  those  employed 
in  the  other;  and  that  the  arrangement  and  combination  of  the 
respective  devices  made  use  of  in  each  are  different. 

Fountain  claims  the  invention  of  the  worm  meshing  into  a 
cogwheel  to  impart  motion  to  the  indexes.  Moffett  &  Deane 
use  no  worm.  The  striking  apparatus  of  the  two  instmmeDts 
are  different.  Fountain  has  a  single  spring  attached  to  the 
hammer,  without  any  means  of  withdrawing  the  hammer  in- 
stantly from  the  bell.  Moffett  &  Deane  have  two  springs,  one 
to  throw  the  hammer  against  the  bell,  and  another  to  instantly 
withdraw  it. 

Moffett  &  Deane  use  a  pinion  to  drive  the  registering  appa- 
ratus ;  Fountain  uses  no  pinion.  Fountain's  instrument  is  port- 
able, and  contrived  especially  for  the  purpose  of  roistering  fares 
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taken  on  public  conveyances ;  while  Moffett  &  Deane's  is  in- 
tended to  be  stationary,  and  is  contrived  for  the  purpose  of  tally- 
ing drinks  taken  in  a  bar-room. 

Fountain^  in  his  specifications,  claims  that  ^^  his  invention  is 
an  improvement  in  fere-registers,"  "adapted  to  be  carried  in  the 
hand,"  consisting  in  an  "  arrangement  and  combination  of  parts 
whereby  full  and  half  fares  are  registered,  and  an  alarm  sounded 
as  rapidly  as  collected  by  the  conductors,"  having  "  on  its  face 
one  dial  and  two  separate  hands." 

In  his  specifications  lie  speaks  of  his  instrument  as  nothing 
more  than  a  fare-register ;  and  in  alluding  to  devices  for  regis- 
tering hundreds,  thoiLsands,  and  ten  thousands,  he  expressly  de- 
clares that  these  "form  no  part"  of  his  instrument,  thus  indicat- 
ing that  his  instrument  was  intended  only  for  a  fare-register. 
These  latter  devices  are  essential  parts  of  Moffett  &  Deane's 
register. 

Moffett  &  Deane's  organization  and  combination  of  old  devices 
is  also  for  a  special  purpose,  and  that  purpose  one  which  was  not 
contemplated  by  Fountain,  and  for  which  Fountain's  contrivance 
could  not  be  used  conveniently  without  material  alteration. 

I  think  the  doctrine  of  Mr.  Justice  Clifford  and  Judge  Clarke 
in  Orompton  v.  The  Belknap  Mills  et  aJ.,  2  Fisher,  is  a  sound  one ; 
that  when  the  patent  is  for  a  peculiar  combination  of  old  devices 
the  patentee  cannot  insist  upon  mechanical  equivalents. 

In  general  mechanics,  the  pinion  may  be  the  equivalent  of  the 
worm ;  but  when  one  invention  claimed  is  a  combination  of  de- 
vices including  the  worm,  another  invention  of  a  combination 
including  the  pinion  differs  from  it  in  the  very  fact  of  using  the 
pinion.  It  would  be  almost  absurd  to  hold  that  a  patent  for  a 
particular  manner  of  using  the  worm  would  be  infringed  by  a 
patent  for  a  particular  manner  of  using  the  pinion.  We  are 
taught  at  school  that  the  lever,  the  windlass,  and  the  pulley  are 
all  one  and  the  same  in  the  mechancal  principle  involved;  yet  a 
combination  of  several  devices,  of  which  a  pulley  should  be  one, 
might  not,  in  fact,  even  remotely  resemble  a  combination  in 
which  a  lever  or  a  windlass  should  be  used.  I  think  it  is  a  just 
ruling  of  the  courts  that  mechanical  equivalents  cannot  be  in- 
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sisted  upon  in  inventions  whicb  consist  of  the  mere  arrangement 
of  old  devices. 

The  same  seems  to  me  to  be  the  case  with  r^ard  to  the  pur^ 
pose  for  which  a  combination  is  invented.  The  invention  of  a  new 
device  is  in  general  patentable  without  reference  to  the  obfeet  it 
is  designed  to  accomplish,  and  is  good  against  any  subseqaent 
invention  of  the  same  device  designed  for  any  other  otgect. 

But  it  seems  to  me  that  this  is  not  necessarily  the  case  where 
the  invention  is  merely  of  a  combination  of  old  devices.  In 
such  inventions  the  purpose  aimed  at,  the  form  of  the  structure, 
its  portableness  or  non-portableness,  whether  it  is  used  as  a  fixture 
or  carried  in  the  hand ; — are  elements  which,  though  any  one  of 
them  might  not  determine  its  character  with  reference  to  another 
invention  of  a  combination  of  devices,  yet  all,  tc^ther^  might 
unite  to  constitute  it  a  different  instrument. 

I  repeat,  however,  that  I  do  not  wish  to  be  considered  as  con- 
cluding myself  or  the  court  in  its  decision  at  the  final  hearing. 
It  is  sufficient  for  me  to  say  that  the  complainant  has  not  made 
a  prima  facte  case  so  strongly  in  his  &vor  as  to  warrant  the 
court  in  awarding  a  preliminary  injunction;  and  the  motion  is 
therefore  denied.  The  order  denying  the  motion  will  also  dis- 
solve the  temporary  restraining  order  which  was  granted  on  the 
8th  of  August,  and  put  the  defendant  under  bond  to  account  for 
the  number  of  instruments  manufactured  by  him  and  his  receipts 
from  their  sale. 

The  bond  of  the  defendant  must  also  be  given  with  reference 
to  the  great  number  of  suits  which  complainant  may  be  obliged 
to  bring  in  the  event  of  a  decree  in  his  favor  at  the  final  hearing. 

In  accordance  with  this  opinion  bond  was  required  of  the  de- 
fendant in  the  penalty  of  $20,000,  conditioned  as  indicated. 

The  case  was  continued  for  final  hearing  at  Richmond  to  the 
17th  day  of  October^  during  the  fall  term  of  the  Circuit  Court 
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United  States  Oireuit  Gourty  Eastern  District  of  Virginia,  ai 

Norfolk,  June,  1877. 

Ex  PARTE  Samuel  T.  Taylor. 

"Where  a  decree  operating  as  a  lien  upon  defendant's  estate  has  been  ob- 
tained in  a  State  court,  and  the  defendant  afterwards  goes  into  bank- 
ruptcy, proceedings  under  State  statute  will  not  lie  before  a  State 
ofBcer  against  defendant  for  discovery  of  his  estate,  similar  to  those 
given  by  section  5086  of  the  Revised  Statutes  of  the  United  States  ;  they 
must  be  taken  in  the  Bankruptcy  Court. 

"Where  such  proceedings  are  taken  before  a  State  officer,  and  the  bankrupt 
is  imprisoned  by  him,  he  will  be  released  on  habeas  corpus  by  a  United 
States  court,  where  the  decree  of  the  State  court  is  not  for  a  fiduciary 
debt  of  the  bankrupt. 

Section  5117  does  not  embrace  the  surety  in  a  guardian's  bond  among  those 
not  released  by  a  discharge  in  bankruptcy. 

In.  Jane,  1876,  a  decree  was  rendered  by  the  Circuit  Court 
of  Accomac  County,  Virginia,  in  favor  of  William  H.  Walters 
and  Mary  E.  E.  Walters,  infants,  for  $4500,  against  their  guard- 
ian and  his  sureties,  one  of  whom  was  Samuel  T.  Taylor,  in  a 
suit  in  chancery  for  a  settlement  of  the  guardians'  account. 
Execution  was  issued  upon  this  decree  which  proved  unavailing, 
but  established  a  lien  upon  the  estate  of  Taylor.  In  the  course 
of  time,  steps  were  taken  under  section  5,  chapter  184  of  the 
Code  of  Virginia  (p.  1180),  to  elicit  from  Taylor  by  interroga- 
tories, before  Montcalm  Oldham,  a  commissioner  in  chancery  of 
said  Circuit  Court,  a  disclosure  of  his  estate;  the  object  of  the 
proceeding  being  to  make  good  the  lien  of  the  decree  against  the 
estate  of  Taylor  when  discovered. 

On  the  26th  April,  1877,  Taylor  filed  his  petition  in  bank- 
ruptcy and  was  adjudicated  one,  and  received  &om  the  register 
a  certificate  of  protection. 

On  the  9th  day  of  May,  1877,  he  was  arrested  under  an 
attachment  issued  by  said  Oldham,  commissioner,  to  compel 
him  to  answer  interrogatories  filed  in  said  Circuit  Court  of 
Accomac,  as  before  described,  and  held  in  prison  by  the  county 


618  Ex  PARTE  Taylor. 


Opinion  of  the  court. 


sheriff.  On  application  to  the  judge  of  said  court  for  release  on 
habeas  corpus,  his  petition  was  refused,  for  the  reason  as  stated 
by  counsel,  that  the  State  judge  was  of  opinion  that  the  juris- 
diction for  that  purpose  was  in  the  Bankruptcy  Court  On  the 
11th  June,  1877,  Taylor  petitioned  the  judges  of  the  United 
States  Circuit  Court  for  a  writ  of  hahexis  corpus,  which  was 
awarded  by  the  circuit  judge,  and  on  these  proceedings  the 
matter  was  heard  by  the  district  judge  at  Norfolk,  the  sheriff  of 
Accomac  County  having  brought  the  petitionor  before  the  court, 
and  made  return  according  to  the  facts  already  stated. 

HUGHES,  J. — The  first  inquiry  is,  as  to  the  jurisdiction  of 
Commissioner  Oldham  to  take  the  proceedings  against  Taylori 
the  petitioner,  which  are  mentioned  in  the  return  made  by  the 
sheriff,  the  object  of  which  is  the  enforcement  of  the  lien  of  the 
decree  of  the  complainant^  obtained  upon  the  estate  of  Taylor 
in  the  suit  of  Walters,  etc.,  v.  Byrd  et  al,,  a  copy  of  the  rec- 
ord of  which  is  filed  with  the  sheriff's  return,  the  validity  of 
which  lien  is  not  disputed.  It  is  a  proceeding  by  one  creditor 
of  the  bankrupt  in  another  court,  analogous  to  that  which  is 
given  the  assignee  in  bankruptcy  in  the  Bankruptcy  Courts  by 
sections  5086  and  5104  of  the  Revised  Statutes  of  the  United 
States.  The  proceeding  of  this  commissioner  raises  the  ques- 
tion, which  court  has  jurisdiction  to  ascertain  and  liquidate 
liens  u{>on  the  estate  of  the  bankrupt,  and  to  require  the  bank- 
rupt to  make  discovery  of  his  estate.  The  question  would  seem 
to  be  answered  in  the  mere  statement  of  it. 

Section  711^  Revised  Statutes  of  the  United  States,  gives  the 
United  States  courts  jurisdiction  exclusive  of  the  courts  of  the 
several  States,  amongst  other  things^  over 

"  all  cases  and  controversies  arising  between  the  bankrupt  and  any 
creditor  or  creditors  who  shall  claim  any  debt  or  demand  under 
the  bankruptcy ;  the  collection  of  all  the  assets  of  the  bankrupt ; 
the  ascertainment  and  liquidation  of  the  liens  thereon ;  the  ad* 
justment  of  the  various  priorities  and  conflicting  interests  of  all 
parties,"  etc.,  etc. 

Ancillary  to  this  jurisdiction^  section  6086  empowers  the  Dis- 
trict Court,  "  on  the  application  of  the  assignee  in  bankruptcy^ 


Ex  PARTE  Taylor.  619 


Opinion  of  the  court. 


or  of  any  creditor,  or  without  any  application^  at  all  times  to 
require  the  bankrupt  to  submit  to  examination,  under  oath, 
upon  all  matters  relating  to  the  disposal  or  disposition  of  his 
property/' 

Therefore,  the  Bankruptcy  Court  not  only  has  exclusive  juris- 
diction over  the  estate  of  the  bankrupt,  but  of  all  '^  proceedings,^^ 
such  as  that  in  question,  looking  to  a  liquidation,  among  others, 
of  the  lien  of  the  decree  of  the  complainants  in  the  writ  of  Wcd- 
tera,  etc.,  v.  Byrd  et  al. ;  and  those  creditors  have  even  more 
ample  power  to  probe  the  bankrupt's  conscience  and  obtain  a 
disclosure  of  his  estate  in  the  Bankruptcy  Court,  than  they  could 
have  in  the  proceeding  taken  against  him  by  Commissioner  Old- 
ham^ even  if  that  proceeding  were  legal. 

That  such  a  proceeding  before  a  State  officer,  when  against  a 
debtor  after  he  files  his  petition  and  is  adjudicated  in  bank- 
ruptcy, is  illegal,  seems  to  me  to  be  as  clear  as  any  proposition  of 
law  can  be.  The  proceeding  before  Commissioner  Oldham  being 
ill^al  and  nugatory,  the  petitioner  (the  bankrupt),  is  not  legally 
in  the  custody  of  the  sheriff  of  Accomac. 

II.  The  second  inquiry  is,  as  to  the  jurisdiction  of  this  court 
to  discharge  the  bankrupt  from  the  illegal  custody.  Section 
5091  provides  that  "  no  bankrupt  shall  be  liable  to  arrest  during 
the  pendency  of  the  proceedings  in  bankruptcy,  in  any  civil 
action,  unless  the  same  is  founded  on  some  debt  or  claim  from 
which  his  discharge  in  bankruptcy  would  not  release  him."  So 
that  the  only  question  on  this  latter  head  is,  whether  or  not  the 
obligation  of  a  surety  upon  a  guardian's  bond  is  one  from  which 
a  bankrupt  is  released  by  his  discharge  in  bankruptcy.  There 
can  be  no  doubt  on  this  subject.  The  obligation  of  the  guardian 
is  a  fiduciary  one,  from  which  the  guardian  himself  could  not  be 
discharged  in  bankruptcy;  but  that  of  the  surety  is  not  fduciary 
within  the  terms  and  meaning  of  section  5117  of  the  Bankruptcy 
Law.  The  language  of  that  section  is,  that  no  debt  of  a  bank- 
rupt "  created  while  acting  in  a  fiduciary  character,  shall  be  dis- 
charged under  this  act,'^ — language  which  refers  only  to  the 
fiduciary  himself,  and  not  his  sureties. 

The  prisoner  must  therefore  be  discharged ;  but  I  will  at  once 
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require  him  to  submit^  before  the  register  in  bankruptcy,  to 
such  interrogatories  as  the  creditors  in  the  decree  of  the  State 
court  shall  desire  to  propound. 


Circuit  Court  of  the  United  StateSy  Eastern  District  of  Ftr^nta, 

at  liichmondy  Septewbei\  1877. 

S.  LiSBERGEB  V.  E.  M.  GaRNETT,  ASSIGNEE,  ETC. 

A  petition  against  a  bankrupt  and  against  his  sureties,  in  a  bond  for  goods 
seized,  who  were  not  otherwise  parties  to  the  bankruptcy  proceedings, 
may,  if  in  substance  a  bill,  be  remanded  to  rules,  and  proceeded  in  as  a 
bill  in  chancery  on  the  equity  side  of  the  United  States  District  Ooart 

A  stock  of  goods  of  an  involuntary  bankrupt,  charged  to  have  been  sold 
fraudulently,  was  seized  by  the  marshal  under  an  order  of  the  Bank- 
ruptcy Court.  By  subsequent  order  of  the  same  court,  the  goods  were 
delivered  to  the  purchaser  on  his  giving  bond  with  sufficient  surety  to 
answer  any  order  of  the  court  in  respect  to  the  transaction. 

A  petition  was  filed  by  the  assignee,  charging  that  the  sale  was  fraudulent, 
and  praying  that  it  might  be  set  aside  and  the  value  of  the  stock  of  goods 
paid  to  him  as  assets  for  distribution,  making  the  purchaser  and  his  sure- 
ties parties  defendant. 

This  petition  was  heard  finally  after  the  decisions  of  the  Supreme  Court  were 
rendered  in  Smith  v.  Mason  and  Marshall  v.  Knox;  and  the  court 
ordered  that  it  be  dismissed  as  a  petition  and  remanded  to  rules  as  a  bill, 
to  be  heard  after  plenary  proceedings.  On  petition  to  the  Circuit  Court 
for  revision  of  this  order,  it  was  by  that  court  affirmed. 

The  petition  having  matured  as  a  bill,  was  afterwards  heard  finally,  and  a 
final  decree  entered,  declaring  the  sale  of  the  stock  of  goods  to  have  been 
fraudulent;  and  requiring  the  purchaser  to  pay  the  value  of  them  as 
fixed  by  the  decree  with  interest  from  the  day  of  the  fraudulent  sale,  to 
the  assignee  in  bankruptcy. 

On  appeal  to  the  Circuit  Court  from  this  decree,  the  same  was  affirmed. 

It  was  unnecessary  for  the  Circuit  Court  to  decide,  and  therefore  it  did  not 
decide,  whether  the  original  summary  proceeding  by  petition  in  bank- 
ruptcy against  the  purchaser  of  the  goods  and  the  sureties  on  his  bond 
given  for  the  possession  of  them  when  they  were  seized,  was  valid  as 
against  those  parties. 

On  appeal  from  the  District  Court. 

On  the  17th  day  of  June,  1870,  Storrs  Brothers,  and  Blair  A 
Thaxton,  claiming  to  be  creditors  of  Engle  &  Son,  filed  their 
petition  in  the  District  Court,  alleging  the  commission  of  snndiy 
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acts  df  bankruptcy^  and  praying  that  said  firm  be  adjudicated 
bankrupts. 

The  petitioners  also  alleged  that  the  principal  assets  of  Engle 
&  Son  consisted  of  a  stock  of  goods,  which  had  been  sold  to  one 
S.  Lisberger ;  that  the  sale  was  in  fraud  of  the  Bankrupt  Act, 
null  and  void,  and  it  was  prayed  that  an  injunction  might  issue, 
to  restrain  Lisberger  from  disposing  of  the  goods,  and  that  a  war- 
rant of  seizure  might  issue  to  the  marshal.  The  restraining 
order,  and  the  order  for  the  seizure,  were  issued  and  executed  on 
the  day  the  petition  was  filed,  and  they  were  issued  and  executed 
without  exacting  from  the  petitioners  any  bond  or  other  security. 

On  the  18th  of  June,  1870,  Lisberger  petitioning  therefor,  it 
was  ordered  that  the  goods  be  restored  to  him  upon  his  executing 
a  bond,  with  security,  in  the  penalty  of  $8000,  conditioned  for 
the  forthcoming  of  the  goods,  or  the  value  thereof,  upon  the  order 
of  the  court.  The  bond  thus  required  of.  Lisberger  was  given, 
and  the  goods  were  returned  to  him,  his  bondsmen  being  M. 
Kosenlmum  and  Waggoner  &  Harvey. 

The  case  remained  in  this  posture  until  the  12th  day  of  April, 
1871,  when  E.  M.  Garnett,  alleging  that  he  had  been  substituted, 
as  assignee,  in  the  place  of  one  Brown,  filed  his  petition  "In  the 
matter  of  Siorrs  Bros,  et  aL  v.  Engle  <fc  Son  in  bankruptcy,"  in 
which  he  alleged  that  he  had  been  appointed  and  had  accepted 
the  position  of  assignee  of  said  Engle  &  Sons,  who  had  been  ad- 
judicated bankrupts,  and  that  an  assignment  of  the  estate  of  said 
bankrupts  had  been  made  to  him,  but  that  their  schedules  exhib- 
ited no  assets  whatever,  except  individual  property,  furniture,  etc., 
claimed  as  exempt.  It  was  also  charged  that  the  sale  to  Lis- 
berger was  void  under  the  Bankrupt  Act.  The  petitioner  then 
set  forth  the  seizure  of  the  goods  by  the  marshal,  their  release 
upon  delivery  of  the  forthcoming  bond,  and  prayed  that  Lisberger 
be  ordered  to  deliver  up  the  goods,  or  pay  the  value  thereof,  and 
in  case  of  non-delivery,  to  make  good  any  loss  on  account  of  sales 
subsequent  to  his  purchase,  and  in  default  of  such  payment  by 
Lisberger,  that  he  and  his  sureties  on  the  forthcoming  bond  be 
required  to  pay  "the  amount  therein  promised,"  and  if  the  value 
should  exceed  the  amount  of  the  bond,  then  that  Lisberger  be 
required  to  pay  such  excess  in  value. 
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Petitioner  finally  prayed  that  Lisberger  and  his  sureties-npon 
the  bond  might  be  made  defendants,  and  required  to  answer  the 
petition  on  oath,  and  that  such  further  relief  might  be  granted 
as  is  conformable  to  equity  and  the  nature  of  the  case. 

On  the  6th  May,  1871,  Lisberger  appeared  and  demurred  to 
the  petition,  upon  the  ground,  set  forth  in  the  demurrer,  that  the 
petitioner  had  no  right  to  proceed  against  defendant  by  petition, 
or  any  other  form  of  summary  proceeding,  and  that  the  remedy, 
if  any  he  had,  was  by  bill  in  equity  or  action  at  law. 

The  demurrer  was  overruled,  and  on  the  8th  of  May,  Lis- 
berger, still  objecting  to  the  jurisdiction,  answered,  denying  the 
material  allegations  of  the  petition.  There  were  several  trials  of 
the  facts  in  issue  before  a  jury  subsequently  to  this,  but  the  jury 
disagreed  at  each  trial. 

So  that  upon  this  state  of  pleadings  the  case  stood,  without 
further  order  therein^  until  the  16th  day  of  June,  1874,  when 
upon  the  motion  of  Lisberger,  the  judge  of  the  District  Court  dis- 
missed the  petition  for  want  of  jurisdiction  with  an  order  for  his 
costs. 

On  the  11th  of  July,  1874,  however,  an  order  was  passed  in 
the  bankruptcy  suit,  in  which  is  recited  the  fact  that  the  court 
had,  on  the  16th  day  of  June,  1874,  dismissed  the  petition,  and 
then  it  is  stated  that  the  assignee  having,  on  the  19th  of  June, 
1874,  moved  for  a  rehearing  of  Lisberger's  motion  to  dismiss, 
which  motion  to  rehear  was  continued  until  the  11th  of  July, 
and  the  court  being  then  willing  to  entertain  said  motion,  with 
the  view  of  amending  the  petition  in  bankruptcy,  so  that  it 
might  be  filed  at  rules  and  be  proceeded  in  as  a  bill  in  chancery, 
fixed  the  1 6th  day  of  July  as  the  day  for  such  rehearing,  and 
directed  that  copies  of  the  order  should  be  served  on  Lisbei^r 
and  his  counsel. 

On  the  8th  day  of  October,  1874,  another  order  was  passed,  Iq 
which,  after  reciting  continuances  of  the  motion  to  rehear,  the 
order  dismissing  the  petition  was  set  aside,  and  the  petition 
filed  April  12th,  1871,  being  regarded  in  substance  as  a  bill  in 
equity,  it  was  ordered  so  to  staud,  to  be  proceeded  with  as  snob, 
and  to  that  end  it  was  directed  that  the  cause  be  sent  to  rules 
that  process  issue  against  the  defendants,  and  that  the  cause  be 
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regularly  matared  according  to  law.  In  Mareh^  1875,  there  is 
an  entry  at  rules  by  the  clerk,  to  the  effect  that  subpoenas  had 
been  served  on  defendants,  and  there  being  no  appearance  or  an- 
swer, complainant's  bill  was  taken  for  confessed,  and  the  cause  set 
for  hearing  at  the  next  term  of  the  court.  Meantime,  Lisl)erger 
had  appealed  from  the  order  of  the  District  Court,  of  October 
8th,  1874,  setting  aside  the  dismissal  of  the  petition,  etc.,  to  the 
Circuit  Court  in  the  exercise  of  its  supervisory  jurisdiction; 
which  order,  upon  appeal,  was,  in  all  respects,  affirmed.  On  the 
7th  of  March  1876,  Waggoner  &  Harvey  pleaded  their  discharge 
in  bankruptcy.  Lisberger  demurred,  pleaded  the  statute  of  lim- 
itations, and  answered.  Rosenbaum  never  appeared.  In  these 
proceedings  the  suit  was  conducted  as  a  suit  in  equity. 

On  the  10th  of  May,  1876,  a  final  order  or  decree  was  entered. 
The  court,  overruling  the  defence  of  the  statute  of  limitations, 
and  being  of  opinion  that  the  sale  was  fraudulent  in  law  as  to 
the  creditors  of  Engle  &  Sons,  decreed  that  Lisberger  should 
pay  to  the  plaintiff  the  sum  of  $5618.12,  with  interest  from  the 
16th  of  May,  1870. 

The  following  are  the  principal  orders  of  the  District  Court, 
which  are  referred  to  in  the  arguments  of  counsel  and  in  the  de- 
cision of  the  Chief  Justice. 

Order  of  the  11th  July,  1874. 

In  this  cause,  the  court  having  on  the  16th  of  June,  1874,  at 
the  instance  and  on  the  motion  of  S.  Lisberger,  entered  an  order 
dismissing  the  petition  in  bankruptcy  of  E.  M.  Garnett,  assignee 
of  said  Engle  &  Son,  heretofore  filed  in  this  cause  against  said 
Lisberger  and  others,  for  want  of  jurisdiction  in  bankruptcy, 
and  the  said  assignee,  E.  M.  Garnett,  having  by  counsel  moved 
on  the  19th  of  June,  1874,  for  a  rehearing  of  the  said  Lisberger's 
motion  to  dismiss,  and  of  the  aforesaid  order  made  thereon,  which 
motion  of  the  said  assignee  has  been  continued  until  to-day,  and 
the  court  being  willing  to  entertain  the  said  assignee's  motion  for 
a  rehearing,  with  a  view  to  amending  the  said  petition  in  bank- 
ruptcy, so  as  to  make  it  a  bill  in  chancery,  in  order  that  it  may 
be  sent  to  rules,  to  be  proceeded  in  as  a  bill  in  chancery,  doth 
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hereby  appoint  the  16th  day  of  July,  instaut,  at  the  United  States 
Court  room  at  Richmond,  at  the  hour  of  10  a.m.,  for  the  re- 
hearing aforesaid,  and  for  the  hearing  of  any  other  motion  thai 
may  be  made  by  any  of  the  parties  to  the  cause. 

And  it  is  directed  that  a  copy  of  the  order  be  served  on  the 
said  S.  Lisberger,  and  one  also  be  mailed  to  E.  Y.  Cannon,  Esq., 
of  Richmond,  and  to  L.  H.  Candler,  Esq.,  of  Washington  City, 
counsel  in  this  cause. 

Order  op  8th  October,  1874. 

In  this  cause,  the  pending  motion  in  which,  adjourned  from 
the  17th  day  of  July,  1874,  to  the  8th  day  of  September,  instant, 
has  been  continued  until  this  day,  the  court  having  maturely  con- 
sidered the  said  matter,  is  of  opinion  that  a  rehearing  of  the  said 
motion  of  the  said  S.  Lisberger  for  a  dismissal  of  the  said  petition 
of  said  E.  M.  Garnett,  assignee  of  Engle  &  Son,  should  be  and 
the  same  is  hereby  granted;  and  the  court  being  satisfied  that 
the  said  order  of  the  16th  day  of  June,  1874,  entered  at  the  in- 
stance of  said  Lisberger,  dismissing  said  petition,  was  erroneous 
in  not  directing  it  to  be  proceeded  with  as  a  bill  in  chancery,  doth 
set  aside  the  same  ;  and,  considering  that  the  said  petition  of  said 
assignee,  filed  on  the  12th  day  of  April,  1871,  is  in  substance  a 
bill  in  equity,  and  ought  under  the  circumstances,  in  furtherance 
of  justice,  to  be  so  regarded  and  treated,  the  court  doth  order  that 
the  same  do  stand  and  be  proceeded  in  as  a  bill,  and  for  that  pur- 
pose that  the  cause  be  remanded  to  rules,  and  process  be  issued 
against  the  defendant,  and  the  cause  be  regularly  matured  accord- 
ing to  law. 

Order  of  10th  May,  1876. 

The  court  having  maturely  considered  this  cause  upon  the 
papers  formerly  read,  and  upon  the  arguments  of  counsel,  is  of 
the  opinion  that  the  concurrent  ^irisdiction  of  a  court  of  equity 
to  set  aside  a  conveyance  or  transfer  of  property  made  in  fraud 
of  the  35th  and  39th  sections  of  the  Bankrupt  Act,  is  not  ousted 
by  a  like  jurisdiction  of  a  court  of  common  law  in  such  cases, 
doth  sustain  the  jurisdiction  of  the  court  in  this  .case,  and  the 
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court  having  in  the  matter  of  Starrs  Bros,  and  others  v.  Engle  & 
Son,  by  a  decree  entered  on  the  7th  day  of  October,  1874,  ordered 
that  the  petition  therein  filed  by  the  said  Edgar  M.  Grarnett, 
assignee  of  said  Engle  &  Son,  against  said  Lisberger  &  Son,  on 
the  12th  day  of  April,  1871,  should  be  considered  and  treated 
as  a  bill  filed  by  the  said  assignee  against  the  said  parties,  and 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Virginia,  on  appeal  to  its  supervisory  jurisdiction  in  bankruptcy, 
having  by  a  decree  entered  on  the  first  day  of  November,  1876, 
and  certified  to  this  court,  in  all  respects  affirming  the  said  decree 
of  this  court,  and  ordered  and  decreed  that  said  petition  should 
be  considered  and  treated  as  a  bill  as  of  the  day  the  said  petition 
was  filed,  and  there  being  no  appeal  from  the  said  decree  of  the 
said  Circuit  Court,  the  court  is  of  opinion  that  the  matter  of 
said  ruling  is  res  adjudicata,  and  doth  proceed  to  consider  and 
treat  the  said  petition  as  a  bill  filed  on  the  said  12th  day  of 
April,  1871,  and  doth  overrule  the  objection  of  the  statute  of 
limitations  thereto. 

And  the  court,  proceeding  to  dispose  of  the  case  on  its  merits, 
is  of  opinion  that  the  transfer  on  the  16th  day  of  May,  1870,  by 
said  Engle  &  Son,  who  were  retail  dealers,  of  their  whole  st<xjk 
of  goods  in  bulk  to  the  said  Lisberger  at  fifty  per  cent,  of  their 
invoice  prices,  was  under  the  circumstances  fraudulent  in  law, 
and  void  as  to  the  creditors  of  said  Engle  &  Son,  the  court  doth 
accordingly  so  declare  and  decree. 

And  the  court,  being  of  opinion  from  all  the  evidence  in  the 
cause,  that  the  price,  to  wit,  $5600,  alleged  to  have  been  paid 
by  S.  Lisberger  for  the  stock  of  goods  in  the  proceedings  men- 
tioned is  as  much  as  could  have  been  realized  therefrom  by  any 
other  method  of  sale,  doth  therefore  adjudge,  order,  and  decree 
that  the  said  S.  Lisberger  do  pay  to  the  plaintiff  the  said  sum 
of  five  thousand  six  hundred  and  eighteen  dollars  and  fourteen 
cents,  with  legal  interest  thereon  from  the  said  16th  day  of  May, 
1870,  until  paid,  and  the  costs  by  the  plaintiff  in  this  behalf  ex- 
pended, and  that  execution  issue  for  the  same  in  accordance  with 
the  8th  rule  of  practice  of  the  equity  courts  of  the  United  States 
as  promulgated  by  the  Supreme  Court. 

40 
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The  case  was  argued  by  Messrs.  L^b  R.  Page  and  E.  Y. 
Cannon  for  Lisberger,  the  appellant ;  and  by  Messrs.  John  How- 
ard and  Robert  Stiles  for  Grarnett,  assignee. 

For  the  appellant,  it  was  insisted  by  Mr.  Page : 

1st.  That  the  order  for  the  seizure  of  the  goods,  claimed  by 
Lisberger,  and  in  his  possession,  the  seizure  and  the  bond  ex- 
acted of  him  for  their  forthcoming,  etc.,  all  of  which  actings  and 
doings  were  had  in  the  bankruptcy  suit  against  Engle  &  Son,  to 
which  Lisberger  was  no  party,  were  absolutely  null  and  void. 
Smith  V.  MaaoTiy  14  Wallace,  419 ;  Marshall  v.  Knox,  16  Wal- 
lace, 555 ;  Marsh  et  oL,  Executors,  v.  Armsinmg,  11  N.  B.  R.  R., 
127. 

The  bond  thus  taken  could  not  be  made  the  foundation  of  a 
«uit,  either  by  petition,  bill  in  equity,  or  action  at  law.  Such 
seems  also  to  have  been  the  opinion  of  the  learned  judge  of  the 
District  Court,  as  he  did  not  decree  against  either  of  the  sureties 
on  the  bond. 

2d.  Lisberger  not  being  a  party  to  the  suit  in  bankruptcy 
against  Engle  &  Son,  could  not  be  proceeded  against  as  their 
grantee,  except  in  a  plenary  suit,  either  at  law  or  in  equity. 
This  proposition  is  fully  sustained  by  the  authorities  just  cited, 
and  by  the  case  of  WistceU  et  al.  v.  Campbellj  Assignee,  decided 
at  the  last  term  of  the  Supreme  Court  of  the  United  States,  and 
not  yet  reported.  (See  3  Otto,  347.) 

Chief  Justice  Waite,  delivering  the  opinion  of  the  court  in  the 
case  last  mentioned,  says : 

''The  circuit  and  district  courts  have  concurrent  jurisdiction  of 
all  suits  in  law  or  equity,  brought  by  an  assignee  in  bankruptcy, 
against  any  person  claiming  an  adverse  interest,  or  by  any  such  per- 
son against  an  assignee,  touching  any  property  or  rights  of  the  bank- 
rupt transferable  to  or  vested  in  such  assignee  (Rev.  Stat.,  sec. 
4979),  but  such  suits,  when  prosecuted,  are  no  part  of  the  bank- 
ruptcy proceeding.  They  are  in  aid  of  such  proceeding,  but  while 
progressing,  they  are  separate  from  and  independent  of  it.  They 
are  used  by  the  Bankrupt  Court  to  settle  the  rights  of  parties  who 
are  not  subject  to  its  jurisdiction,  and  who,  therefore,  cannot  be 
affected  by  any  judgment  or  decree  that  may  be  made  in  that 
cause." 

The  petition  here  was  designed  to  drag  into  the  suit  in  bank- 
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ruptcy  a  stranger  who  claimed  and  possessed  personal  property 
adversely  to  the  assignee,  and  to  subject  him  and  his  rights  to 
the  summary  power  and  jurisdiction  of  the  Bankrupt  Court. 

In  Eyster  v.  Gaff  et  al.y  91  U.  S.  Rep.,  at  p.  525,  Mr.  Justice 
Miller,  speaking  for  the  whole  court  in  regard  to  such  proceeding, 
said :  "  This  court  has  steadily  set  its  face  against  this  view.'^ 

But  it  is  said,  and  the  learned  judge  of  the  DistrictKJourt  seems 
to  have  entertained  the  opinion,  that  the  petition  of  the  assignee 
in  the  bankruptcy  suit  might  be  regarded  as  substantially  a  bill 
in  equity.  It  was  certainly  not  so  considered  by  those  who 
drafted  it.  It  was  not  separate  from,  and  independent  of,  the 
suit  in  bankruptcy,  but  was  filed,  and  for  years  dealt  with,  as  a 
part  of  the  bankruptcy  proceeding.  There  was  no  prayer  for 
process,  and  none  was  ever  issued.  The  assignee  indorsed  on 
the  petition  that  he  had  served  copies  of  it  upon  the  parties 
therein  named  as  defendants,  but  we  know  of  no  law  recogniz- 
ing an  assignee  in  bankruptcy  as  an  official  authorized  to  certify 
papers  filed  in  the  United  States  courts,  or  to  serve  copies  of 
such  papers  as  process  to  bind  parties  in  judicial  proceedings. 
At  the  time  of  these  proceedings  the  Bankrupt  Court  of  this  dis- 
trict was  eminently  an  ambulatory  court,  and  the  persons  upon 
whom  Mr.  Garnett  says  he  served  copies  of  the  petition  were  not 
informed  when  or  where  they  were  to  appear  and  answer.  Those 
parties  were  not  bound  to  give  heed  to  such  a  summons,  and 
none  of  them  did  regard  it,  except  Lisberger,  who,  admonished 
by  the  unlawful  seizure  of  his  goods  at  the  beginning  of  the 
bankruptcy  suit  against  Engle  &  Son,  deemed  it  prudent  to  ap- 
pear and  challenge  such  a  method  of  contesting  his  rights  of 
property.  It  is  true  that  when  his  demurrer  was  overruled  he 
did  answer,  but  in  his  answer  he  still  objected  to  the  jurisdic- 
tion. 

If  the  case  set  up  in  the  petition,  although  presented  in  that 
questionable  shape,  had  been  one  of  purely  equitable  cognizance, 
and  the  appellant  had  voluntarily  submitted  to  the  jurisdiction, 
or  perhaps  if  he  had  not  seasonably  objected,  he  might  be  held 
bound  by  the  order  or  decree  against  him.  But  no  such  case  is 
exhibited  by  the  record.  The  petition  was  not  separate  from,  or 
independent  of,  the  bankruptcy,  and  could  as  well  be  treated  as 
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an  action  in  trover  as  a  bill  in  equity^  and  could  as  well,  if  not 
better^  be  tried  by  a  jury  than  by  a  chancellor,  even  with  the  aid 
of  a  master. 

We  submit,  therefore,  that  the  order  of  the  district  judge  dis- 
missing the  petition  and  adjudging  costs  to  Lisberger  was  plainly 
right,  and  fully  justified  by  the  authorities  already  referred  to. 

3d.  The<)rder  of  October  8th,  1874,  setting  aside  the  previ- 
ous order  dismissing  the  petition,  with  leave  to  the  assignee  to 
file  the  petition  at  rules  as  a  bill  in  equity,  and  directing  process 
to  issue  against  the  persons  therein  named  as  defendants,  if  it 
can  have  any  legal  efi*ect  whatever,  should  be  regarded  merely  as 
an  adjudication,  that  the  dismissal  of  the  petition  was  without 
prejudice  to  the  assignee's  right  to  file  a  bill. 

There  is  undoubtedly  ground,  from  the  face  of  the  order  and 
the  subsequent  action  of  the  district  judge,  for  the  belief  that 
the  court  intended  that  it  might  be  treated  as  a  bill  from  the 
date  it  was  filed  as  a  petition,  and  yet  it  is  manifest,  from  an 
inspection  of  the  order,  that  it  was  considered  by  the  court  that 
the  petitioner  had  to  begin  de  noro,  file  the  paper  in  question  as 
a  bill,  and  have  process  issued  and  served  according  to  the  rules 
and  practice  of  a  court,  of  equity. 

Those  directions,  made  at  the  instance  of  petitioner,  were  lit- 
erally followed  by  him.  Writs  of  subpoena  in  due  form  were 
issued  and  served,  and  as  to  the  parties  upon  whom  process  had 
been  executed  the  petition  was  taken  as  a  bill  confessed,  and 
when  afterwards  they  answered,  they  were  required  to  answer 
anew,  as  if  the  petition  were  an  original  pleading,  although  it 
was  unchanged  in  form  or  substance,  and  was  the  identical  paper 
that  so  long  had  slumbered  in  the  bankruptcy  suit  against  Engle 
&  Son. 

Why  were  these  steps  taken,  if  the  petition  in  the  bankruptcy 
suit  was  a  bill  in  equity,  and,  when  taken  years  aft«r,  will  the 
assignee  be  heard  to  say  that  from  the  beginning  he  had  been  a 
suitor  in  equity,  especially  when  it  was  objected  at  the  thresh- 
old that  his  proceeding  was  unlawful  ? 

Parties  litigant  are  not  allowed  to  blow  hot  and  cold  after  that 
fashion,  and  their  adversaries,  upon  every  principle  of  fairness, 
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should  be  entitled  to  know  at  once  when,  in  what  forum,  and 
under  what  system  of  procedure  they  are  to  make  defence. 

If  such  somersaults  are  permissible  in  courts  of  justice,  and 
the  idea  is  to  obtain  that  the  petition  was  a  bill  from  the  date  of 
its  filing,  then  we  insist  that  a  court  of  equity  has  no  power  to 
grant  a  rehearing  except  upon  petition  for  that  purpose,  properly 
filed,  and  after  due  notice  to  the  parties  to  be  affected  by  the 
rehearing. 

The  88th  equity  rule  prescribes  the  mode  in  which  a  rehear- 
ing is  to  be  asked.  It  is  enough  to  say,  without  quoting  the 
rule,  that  no  one  of  its  requirements  has  been  gratified  in  this 
case.  When  the  order  dismissing  the  petition,  at  the  cost  of  the 
assignee,  was  passed,  the  defendant  was  discharged  from  further 
attendance  at  court,  and  all  proceedings  had  thereaftier,  in  his 
absence  and  without  his  consent,  were  coram  non  judiee.  After 
that  order  of  dismissal,  the  next  we  hear  of  the  case  is  from  the 
order  of  July  11th,  1874,  in  which  it  is  stated  that  a  Ttwiian  for 
a  rehearing  had  been  made  on  the  19th  of  June,  1874,  and  that 
the  court  being  then  (the  11th  day  of  July)  willing  to  hear  such 
motion,  the  rehearing  thereof  was  fixed  for  the  16th  day  of  July. 
From  the  order  it  also  appears  that  it  was  then,  for  the  first  time, 
considered  that  Lisberger,  or  his  counsel,  were  entitled  to  be 
heard  upon  the  motion,  and  it  was  therein  directed  that  copies  of 
the  order  should  be  served  on  him  and  his  counsel.  If  the  suit 
were  in  equity,  a  motion,  as  we  have  seen  from  the  88th  rule, 
was  not  the  proper  proceeding  to  set  aside  a  final  decree,  and  if 
it  were,  at  least  some  record  of  the  motion  should  have  been 
made  at  the  time,  but  the  record  fails  to  show  such  entry,  and 
fails  also  to  show  that  Lisberger  or  his  counsel  did  have  notice. 
If  it  be  admitted,  in  accordance  with  the  very  truth  of  the  case, 
that  the  petition  was  designed  and  treated  as  a  part  of  the  bank- 
ruptcy suit,  both  by  counsel  and  the  court,  it  is  easily  understood 
how  the  court  could,  in  a  summary  manner,  set  aside  its  judg- 
ments or  orders  at  any  time  during  its  pendency,  after  proper 
notice. 

Uotil  the  petition  was  filed  at  rules,  as  a  bill  in  equity,  there 
was  not  a  single  step  taken  in  conformity  to  the  rules  and  prac- 
tice of  a  court  of  equity.     They  were  all  had  upon  the  theory 
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that  the  District  Court  was  exercising  its  ordinaiy  jurisdiction  in 
bankruptcy,  and  was  alwaj^  open,  without  r^ard  to  terms  of 
court,  to  hear  the  assignee.  • 

It  has  been  suggested  that  the  appellant  is  estopped  to  ques- 
tion the  correctness  of  the  order  setting  aside  the  dismissal  of  the 
petition,  and  directing  it  to  be  filed  as  a  bill,  because,  up<Hi  ap- 
peal to  the  supervisory  jurisdiction  of  the  Circuit  Court,  that 
order  was  in  all  respects  affirmed. 

In  reply  to  this  view,  it  would  seem  sufficient  to  say,  that  if 
the  case  were  in  equity,  the  Circuit-  Court  bad  no  power  to  ex- 
ercise a  supervisory  jurisdiction  in  the  premises.  It  could  only 
be  removed  to  the  Circuit  Court  by  a  formal  and  regular  appeal. 
WisweU  d  al.  v.  Campbell  d  a/.,  Assigneey  de.,  cited  suproy  and 
authorities  therein  referred  to.  The  effect  of  the  order  of  affirm- 
ance was  merely  to  declare  that  the  Bankrupt  Court  was  right  in 
treating  the  petition  as  a  suit  in  equity.  Thereupon  the  District 
Court  sanctioned  its  prosecution  as  such  a  suit.  It  was  no  more 
then  than  an  interlocutory  order  in  the  cause,  subject  to  a  review 
upon  an  appeal  from  the  final  decree. 

4th.  If  the  order  setting  aside  the  dismissal  of  the  petition  was 
right  and  proper,  and  the  petition  is  to  be  r^arded  as  a  bill  from 
the  day  it  was  directed  to  be  filed  as  such,  then  we  say  the  as- 
signee's right  of  action  was  barred  by  the  limitation  of  two  years 
prescribed  by  section  5057,  Rev.  Stat.  This  plea  is  highly  &- 
vored  in  the  administration  of  bankrupt  estates.  Bailey  v. 
Glavery  21  Wallace,  342. 

5th.  It  is  further  submitted  that  the  final  order  or  decree  of  the 
District  Court  is  erroneous,  because  there  was  no  ascertainment 
of  the  debts  of  the  bankrupts.  The  adjudication  in  this  case^ 
founded  on  such  imperfect  notice  to  the  bankrupts,  if  valid,  un- 
doubtedly establishes  their  insolvency  against  all  persons,  but 
the  fact  of  their  insolvency  is  not  alone  sufficient  to  authorize  the 
decree.  For  aught  that  appears  to  the  contrary  the  amount  de- 
creed against  Lisberger  may  be  largely  in  excess  of  the  debts 
proved,  and  the  amount  of  debts  proved  is  the  measure  of  the  as- 
signee's right  of  recovery.  The  surplus  belongs  to  Lisberger,  the 
sale  being  valid  as  to  Engle  &  Son,  and  only  void  as  to  their 
creditors,  to  the  extent  of  the  debts  established  against  them. 
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A  review  of  the  decision  of  the  District  Court,  upon  the  ques- 
tions of  fact,  is  not  asked  for  by  the  appellant,  as  the  evidence  in 
the  cause  is  very  conflicting. 

So  much  of  Mr.  Howard's  printed  argument  as  related  to  the 
two  principal  questions  in  the  cause  is  given  below : 

I.  The  sole  question  now  before  this  court,  upon  the  pleadings, 
is  as  to  the  sufficiency  of  the  bill. 

The  District  Court  having,  by  its  order  of  the  8th  of  October, 
1874,  directed  the  paper  filed  by  Grarnett,  assignee,  on  the  12th 
day  of  April,  1871,  to  be  considered  and  treated  as  a  bill  in 
equity,  and  that  order  having  been  affirmed  in  all  respects  by 
the  decree  of  this  court  of  the  1st  of  November,  1875,  and  that 
paper  having  been  accordingly  considered,  treated,  and  proceeded 
upon  in  the  District  Court  as  a  bill  in  equity  filed  as  of  the  day 
of  its  date,  the  sole  and  simple  question  before  the  court  upon 
the  pleadings  now  open  for  discussion  is,  whether  or  not  that 
paper  is  in  substance  a  good  and  sufficient  bill. 

All  the  other  questions  sought  to  be  raised  are  clearly  matters 
which  belong  to  the  said  proceedings  of  Storrs  Bros,  and  others 
V.  Engle  &  Son,  pending  in  the  District  Court  in  bankruptcy, 
and  those  proceedings  are  not  now  for  review  or  correction  at 
all  before  this  court,  sitting  as  a  court  of  equity  on  app^l,  in  a 
separate  and  independent  case. 

This  simple  statement,  if  true,  eliminates  from  consideration 
the  great  bulk  and  gravamen  of  the  argument  on  the  other  side. 
And  is  it  not  true  ?  There  is  no  dispute  that  the  District  Court, 
in  the  proceedings  in  bankruptcy,  acquired  jurisdiction  over  Engle 
&  Son  and  their  estate,  and  over  the  assignee  of  its  own  appoint- 
ment.  Whatever  defect  of  process  there  may  have  been,  if  any, 
Engle  &  Son  answered  the  petition  of  the  petitioning  creditors, 
Storrs  Bros,  and  others,  and  upon  full  hearing  and  argument  the 
allegations  of  the  petition  were  found  to  be  true,  and  they  were 
regularly  adjudicated  bankrupts;  and  if  there  were  any  irregu- 
larities in  those  proceedings,  or  in  the  subsequent  proceedings  in 
that  case,  they  were  and  are  nevertheless  valid  and  binding  until 
set  aside  or  reversed  by  a  court  of  competent  jurisdiction;  and 
whether  or  not  Lisberger  was  in  any  sense  a  party  to  those  pro- 
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oeedings,  this  is  as  true  of  the  said  order  of  the  8th  of  October, 
1874,  as  of  any  other  order  made  in  the  case.  In  point  of  fact 
he  was  as  much  a  party  to  those  proceedings  as  Engle  &  Son, 
after  the  important  ex  parte  order  of  the  18th  June,  1870,  by 
which  he  obtained,  upon  his  own  petition,  possession  of  the  goods 
of  Engle  &  Son.  He  was  represented  by  counsel,  and  hotly  con- 
tested every  order  in  the  case  touching  him,  as  well  the  order 
of  the  8th  October,  1874,  as  the  rest,  and  certainly,  on  his  ap- 
peal from  that  order  to  the  supervisory  jurisdiction  of  this  court, 
he  was  fully  heard  by  counsel. 

This  court  certainly  had  before  it  then,  sitting  as  a  court  of 
supervisory  jurisdiction,  all  that  it  is  now  sought  to  bring  before 
it  again  in  respect  to  those  proceedings,  but  with  this  difference, 
that  then  it  had  jurisdiction  to  revise  and  correct  what,  if  any- 
thing, was  erroneous  in  the  said  order  of  the  8th  October,  1874, 
and  the  orders  preceding  it,  in  effect  involved  in  that  order, 
whereas  now  it  has  nothing  to  do  with  the  matter.  The  whole 
question  of  the  jurisdiction  of  the  District  Court  to  enter  said 
order  was  at  that  appropriate  time  fully  discussed  and  considered, 
and  this  is  the  decree  of  the  court : 

"  Upon  the  hearing  of  the  matter  of  the  said  petition,  the  court  is 
of  opinion  that  the  District  Court  was  of  competent  jurisdiction  to 
consider- and  treat  the  paper  styled  a  petition  filed  by  the  said  Edgar 
M.  Garnett,  assignee  of  said  Engle  &  Son,  on  the  12th  day  of  April, 
1871,  as  a  bill  in  equity  filed  as  of  that  day,  and  to  direct  process 
thereon  as  such,  and  that  said  District  Court  did  not  err  in  so  con- 
sidering and  treating  the  same.  And  the  court  doth  adjudge,  order, 
and  decree  that  the  same  be  so  considered,  and  that  the  said  petition 
of  the  said  Lisberger  be  dismissed  with  costs." 

Dated  November  1st,  1875. 

If  this  honorable  court  had  jurisdiction  to  pronounce  that 
decree,  the  decree  itself  was  final  and  irreversible,  for,  having 
been  made  in  pursuance  of  its  supervisory  jurisdiction  over  pro- 
ceedings in  bankruptcy,  there  was  and  is  no  appeal,  and  right  or 
wrong,  it  must  stand  as  the  law  of  the  case.  See  the  cases  col- 
lected in  WisweU  v.  Campbell,  3  Otto,  347. 

That  it  did  have  such  jurisdiction  is  as  clear  and  as  certain  as 
that  the  District  Court  had  acquired  jurisdiction  in  bankruptcy 
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over  Engle  &  Son  and  their  estate^  whatever  it  was,  and  the 
assignee  of  its  own  appointment. 

^^%  ^^%  *^^  ^W^  ^T^  ^^^  ^w^  ^^^  ^^^  ^^^ 

This  view  disposes  of  all  the  alleged  irregularities  and  errors 
of  the  District  Court  in  the  proceedings  in  bankruptcy,  even 
upon  the  supposition  that  Lisberger  was  not  a  party  thereto ;  for 
whether  or  not  he  was  a  party  to  those  proceedings,  the  court 
had  jurisdiction  to  do  what  it  did  (in  point  of  fact  on  his  own 
motion),  that  is  to  say,  refuse  to  litigate  his  rights  in  that  case, 
and  to  direct  that  those  rights  should  be  litigated  in  a  separate 
suit,  the  bill  already^  filed  in  which  it  recognized  as  a  bill  in 
equity  for  that  purpose. 

If,  however,  this  court,  sitting  in  its  supervisory  jurisdiction, 
had  no  jurisdiction  to  enter  the  decree  of  the  1st  of  November, 
1875,  then  clearly  it  must  have  been  because  the  said  paper,  filed 
by  the  assignee  in  the  District  Court  on  the  12th  April,  1871, 
was  in  contemplation  of  law  a  bill  in  equity  from  the  first,  and 
the  case  was  not  properly  before  this  court  at  that  time  as  an 
appeal  from  the  equity  jurisdiction  of  the  District  Court,  but  if 
that  be  so,  then  the  said  order  of  the  District  Court  of  the  8th 
October,  1874,  treating  said  paper  as  a  bill  in  equity,  was  con- 
fessedly right  ex  hypothesi. 

So  that  Lisberger  can  take  his  choice : 

If  this  court  had  jurisdiction  to  render  its  decree  of  November 
1st,  1875,  it  was  because  it  was  sitting  in  supervisory  jurisdic- 
tion, and  upon  that  supposition  its  decree  was  final. 

If  this  court  did  not  have  jurisdiction  to  render  that  decree,  it 
was  because  the  said  paper  was  a  bill  in  equity,  and  no  equity 
appeal  was  pending  before  the  court. 

This  argument  has  thus  far  proceeded  upon  the  hypothesis 
that  Lisberger  was  not  a  party  to  the  suit  in  bankruptcy  against 
Engle  &  Son. 

It  will  now  be  shown  that,  in  point  of  law  and  fact,  Lisberger 
was  a  party,  to  all  intents  and  purposes,  to  that  suit,  and,  there- 
fore, that  the  District  Court  had  full  jurisdiction  over  him  in 
that  suit  for  the  purposes  of  said  petition  or  bill,  in  whichever  or 
in  whatever  aspect  it  may  be  considered. 

1.  On  the  petition  and  proofs  of  Storrs  Bros,  and  others,  the 
District  Court  had  jurisdiction  to  enjoin  interference  with  and 
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to  seize  the  property  of  Engle  &  Son  charged  to  have  been 
fraudulently  transferred  to  Lisberger,  and  hold  it  provisionally 
until  the  question  of  fraud  could  be  determined.  See  sections 
1  and  40  of  Bankrupt  Act  of  1867 ;  Rev.  Stat.,  sections  4972 
and  f5024.  Indeed,  unless  this  were  so,  the  whole  object  of  the 
law  in  many  cases  would  easily  be  defeated  by  fraudulent  trans- 
fers of  their  property  by  insolvents  in  contemplation  of  bank- 
ruptcy, and  no  stronger  illustration  of  the  necessity  and  propriety 
of  such  jurisdiction  need  be  imagined  than  the  facts  of  this  case 
afford.  Even  a  common  court  of  equity  would  have  had  such 
jurisdiction  to  prevent  the  consummation  of  a  fraud. 

2.  This  being  true,  the  goods  were  in  cnModia  legis  the  mo- 
ment they  were  seized,  and  though  the  proceedings  had  been 
irregular  (which  was  not  the  fact),  they  would  still  have  been 
valid,  as  the  court  had  express,  clear,  and  full  jurisdiction  over 
the  subject-matter  and  the  parties. 

3.  By  his  petition  of  the  18th  of  June,  1870,  the  day  after 
the  seizure,  Lisberger  voluntarily  intervened.  He  came  into 
court  and  placed  himself  upon  the  record  as  a  claimant  of  the 
goods,  denied  the  allegations  of  the  petitioning  creditors  as  to  his 
fraud,  and  prayed  that  the  goods  might  he  delivered  to  him  upon 
conditioyi  that  he  would  give  bond  and  security  for  the  farthoomng 
of  the  goods y  o?*  their  value,  to  abide  the  order  of  the  courts  He 
thus  voluntarily  became  a  party  to  the  proceedings,  so  far  cer- 
tainly as  that  property  was  concerned.  Even  the  sureties  on 
his  bond  became  thereby  parties,  or  qimsi  parties,  for  the  pur- 
pose of  giving  the  court  summary  jurisdiction  over  them  to  com- 
pel a  compliance  with  their  obligations.  Thus  in  Blossom  v. 
Railroad  Company,  1  Wallace,  656,  the  court  say:  "Sureties  sign- 
ing appeal  bonds,  stay  bonds,  delivery  bonds,  and  receiptors 
under  writs  of  attachment,  become  qua>si  parties  to  the  proceed- 
ings, and  subject  themselves  to  the  jurisdiction  of  the  court,  so 
that  summary  judgments  may  be  rendered  on  their  judgments 
or  recognizances."  Now  if  even  the  sureties,  by  signing  the 
bond,  became  parties,  and  subjected  themselves  to  the  jurisdic- 
tion of  the  court,  so  that  summary  judgments  might  be  entereil 
against  them,  why  not  their  principal  also  ?  It  was  for  his  bene- 
fit that  the  bond  was  given,  and  he  is  the  principal  obligor  there- 
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in,  and  primarily  bound.  Nay  it  was  upon  the  express  condi- 
tion of  his  giving  the  bond  that  he  received  the  property  in  its 
stead,  for  the  bond  was  but  a  substitute  for  the  property,  and 
whatever  jurisdiction  the  court  had  over  the  property  it  has  over 
the  bond  and  the  obligors  therein  by  summary  proceedings  or 
otherwise.  That  the  bond  is  but  a  "  substitute  for  the  property," 
is  the  very  language  of  the  Supreme  Court  in  Inbusch  v.  Farwellj 
1  Black's  Rep.,  at  p.  572,  where  it  was  so  held  in  the  case  of 
property  released  on  attachment — "the  bond,"  says  the  court, 
"  becomes  a  substitute  for  the  property  released." 

But,  in  point  of  fact,  Lisberger,  before  giving  the  bond,  had 
already  voluntarily  made  himself  a  party  to  the  proceedings,  so 
far  as  the  property  was  concerned,  and  subjected  himself  to  the 
jurisdiction  by  coming  in  by  petition  and  denying  the  allegations 
of  the  petitioning  creditors  in  respect  to  the  fraudulent  transfer 
of  the  property  to  him,  and  claiming  it  as  his  own,  thereby 
putting  in  issue,  as  between  the  complainants  and  himself,  all 
questions  touching  such  fraudulent  transfer;  and,  as  the  court 
had  already  rightly  acquired  full  jurisdiction  of  the  property  by 
its  lawful  seizure,  so  now,  by  the  voluntary  appearance,  pleading, 
and  claim  of  the  intervener,  Lisberger,  it  acquired  full  jurisdic- 
tion  over  him  in  respect  to  the  claim  he  asserted.  This  is  the 
common  course  of  practice  in  all  judicial  proceedings,  notably  in 
admiralty  and  in  all  other  proceedings,  or  quasi  proceedings,  in 
rem,  and  in  none  more  projierly  than  in  proceedings  in  bank- 
ruptcy. In  courts  of  equity  the  same  principle  applies  and  the 
same  practice  obtains.  Thus,  in  the  above-cited  case  of  Blossom 
v.  Railroad  Co,,  1  Wallace,  656,  after  the  sentence  above  quoted, 
the  court,  in  further  illustration  of  the  rule  that  parties,  by  vol- 
untarily dealing  with  the  court,  make  themselves  parties  to  the 
proceedings  and  become  subject  to  its  jurisdiction,  proceed  to  add, 
"So  in  the  case  of  a  creditor's  bill,  or  other  suit,  by  which  a  fund 
is  to  be  distributed  to  parties,  some  of  whom  are  not  before  the 
court,  these  are  at  liberty  to  come  before  the  master  after  the 
decree,  and  establish  their  claims  to  share  in  the  distribution." 
And  if  this  can  be  done,  as  it  is  done  in  every-day  practice,  why 
cannot  any  party  come  in  before  decree  and  claim  the  property 
or  fund  as  his  own  ?     And  if  in  the  one  case  he  becomes  a  party 
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to  the  proceedings,  and  subjects  himself  to  the  jurisdiction,  why 
not  in  the  other?  Everybody  knows  that  nothing  is  more  com- 
mon than  this  course  of  things  in  all  kinds  of  legal  proceedings, 
except  those  strictly  at  common  law ;  and  now,  by  statute  in  most 
of  the  States,  similar  proceedings  by  way  of  interpleader  are  ex- 
pressly authorized  and  regulated  in  courts  of  common  law. 

Now,  if  a  court  of  admiralty,  of  equity,  or  of  common  law, 
should  turn  over  property  lawfully  under  its  charge  to  an  inter- 
vening claimant  asserting  title  thereto,  such  as  a  mortgagee  or 
alleged  purchaser,  without  notice  of  defect  of  title,  upon  condition 
of  bond  and  security  to  have  the  property  or  its  value  forthcoming 
to  abide  the  order  of  the  court,  would  such  intervening  claimant 
be  heard  to  say  that  he  was  not  a  party  to  the  proceedings,  and 
not  subject  to  the  jurisdiction  of  the  court?  Would  he  be  heard 
to  say,  after  submitting  his  claim  to  the  court,  that  the  court 
could  not  determine  that  claim,  but  that  of  necessity  litigation  as 
to  that  matter  must  be  remitted  to  another  forum  and  a  different 
suit,  and  the  court  in  the  meantime  be  left  powerless  for  the  pro- 
tection of  the  property  and  of  the  rights  of  the  parties  thereto, 
at  whose  suit  it  was  lawfully  taken  into  custody?  After  having, 
upon  suitable  representations,  and  by  submitting  to  the  juris- 
diction, obtained  possession  of  the  property,  and  given  bond  as 
its  substitute,  would  it  not  be  the  coolest  effrontery  to  deny  that 
jurisdiction  to  enforce  the  bond?  And  if  the  court  has  jurisdic- 
tion to  enforce  the  bond,  must  it  not  have  jurisdiction  to  deter- 
mine the  preliminary  question  whether  it  ought  to  be  enforced, 
and  thus  necessarily  all  questions  touching  the  true  ownership  of 
the  property  ?  Otherwise,  obviously,  the  trick  of  getting  pos- 
session of  the  property  ousts  the  jurisdiction,  by  an  appeal  to 
which  alone  the  trick  was  passible. 

The  plain  and  elementary  truth  is,  that  any  court  of  competent 
jurisdiction  which  lawfully  gets  possession  of  property  may  law- 
fully hold  on  to  it,  or  its  representative,  to  answer  the  ends  of 
justice.  And  whoever,  in  court  or  out  of  court,  interferes  with 
that  possession,  challenges  and  subjects  himself  to  the  process  of 
the  court  to  compel  him  to  do  what  is  right,  by  restoration  or 
compensation,  and  will  not  be  heard  to  question  the  tiUe  of  (he 
couriy  until  by  such  means  or  by  such  order  as  the  court  r»y 
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prescribe,  he  shall  have  purged  himself  of  the  contempt  of  inter- 
meddling with  its  lawful  authority  and  the  property  under  its 
control.  If  this  were  not  so,  the  authority  and  dignity  of  courts 
of  justice  and  the  safety  of  property  under  their  lawful  charge 
would  be  at  the  mercy  of  the  fraudulent  and  the  lawless,  as  it  has 
been  in  this  case. 

In  this  case  the  property  was  already  under  the  jurisdiction 
and  within  the  custody  of  the  court,  and  so  remained  after  the 
bond  was  given  as  much  so  as  it  was  before,  the  bond  being  its 
substitute  and  representative,  and  the  only  legal  effect  of  the 
petition,  appearance,  and  claim  of  a  claimant  was  to  put  the 
claimant  and  his  claim  also  under  the  jurisdiction  and  make  them 
subject  to  the  orders  and  process  of  the  court,  as  any  other  party 
and  claim.  In  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wallace,  634, 
the  Supreme  Court  say :  "  It  would  indeed  be  very  strange  if 
these  parties  can  come  into  court  by  petition,  and  get  possession 
of  that  which  was  the  subject  of  litigation,  and  then  when  the 
wrong  they  have  done  by  that  proceeding  is  corrected,  they  shall 
be  permitted  to  escape  by  denying  that  they  were  parties  to  the 
suit.  In  the  case  of  Blossom  v.  The  Milwaukee  and  Cfiicago 
RaUroad  Co.,  1  Wallace,  655,  this  matter  was  fully  discussed,'^ 
etc.,  etc.     (Cited  supra.) 

It  would  be  a  strange  and  abnormal  anomaly,  if  there  was  any- 
thing in  the  jurisprudence  of  the  law  of  bankruptcy,  and  the 
jurisdiction  conferred  upon  courts  of  bankruptcy,  so  peculiarly  en- 
gaged in  the  administration  of  insolvent  estates  and  the  detection 
and  prevention  of  fraud,  and  singularly  combining  in  their  legal 
nature  and  operation  the  elements  and  powers  of  courts  of  ad- 
miralty and  courts  of  equity — to  except,  exempt,  and  distinguish 
such  a  court  from  the  otherwise  universal  and  fundamental  rules, 
principles,  and  practice  of  courts  of  justice  in  respect  of  property 
lawfully  under  their  charge.  Accordingly  no  such  anomaly  ex- 
ists. On  the  contrary,  the  reverse  has  been  expressly  decided 
by  the  Supreme  Court.  In  Wiswell  et  al.  v.  Campbell  et  al.,  93 
U.  S.  R.  (3  Otto),  351,  the  court,  through  Mr.  Chief  Justice 
Waite,  say:  "Every  person  submitting  himself  to  the  jurisdic- 
tion of  the  Bankrupt  Court  in  the  progress  of  the  cause,  for  the 
purpose  of  having  his  right  in  the  case  determined,  makes  him- 
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self  a  party  to  the  suit^  and  is  bound  by  what  is  judicially  de- 
termined in  the  legitimate  course  of  the  proceedings.  A  creditor 
who  offers  proof  of  his  claim^  and  demands  its  allowance,  sub- 
jects himself  to  the  dominion  of  the  court,  and  must  abide  the 
consequences/'  But  if  a  creditor  who  only  claims  a  part  of  the 
bankrupt's  estate,  subjects  himself  to  the  jurisdiction,  why  not  a 
petitioner  who  comes  in  and  claims  the  whole^  demands  its  allow- 
ance, and  gets  possession  of  it  upon  condition  of  having  it  or  its 
value  forthcoming  when  required  by  the  court?  Did  the  Dis- 
trict Court  oust  its  jurisdiction  by  the  very  act  of  best  preserving 
it — by  taking  bond  and  security  as  a  substitute  for  the  property? 

And  after  the  court,  by  the  adjudication  in  bankruptcy,  had 
adjudged  the  transfer  by  Engle  &  Son  of  their  whole  stock  of 
goods  to  Lisberger  to  be  fraudulent  and  void,  was  it  less  com- 
petent to  enforce  the  bond  than  it  would  have  been  to  hold  on  to 
the  property?  And  after  it  had  thus  determined  the  transaction 
to  be  a  fraud  upon  the  creditors,  was  it  powerless  to  prevent  Lis- 
berger from  committing  a  fraud  also  upon  itself  by  first  getting 
the  whole  estate  of  the  bankrupts  out  of  its  possession,  and  then 
denying  its  right  to  hold  him  responsible  therefor,  although  he 
had  solemnly  bound  himself  under  hand  and  seal  to  respond  to 
its  orders  ?  To  such  a  case  Smith  v.  Mason^  14  Wallace,  419,  and 
Marshall  v.  KnoXy  16  Wallace,  551,  had  no  application.  Those 
were  cases  in  which  persons  claiming  adverse  rights  to  the  as- 
signee were  strangers  to  the  proceedings  in  bankruptcy,  and  it 
was  sought  by  summary  process  on  petition  to  bring  them  before 
the  court  and  require  them  to  litigate  their  rights  in  the  bankrupt 
suit,  and  it  was  held  that  the  court  had  no  jurisdiction  for  such 
purpose.  But  those  decisions  themselves  expressly  except  cases 
in  which  such  persons  voluntarily  appear  in  the  bankrupt  suit, 
and  ask  its  aid,  and  thereby  submit  to  its  jurisdiction. 

The  case  in  principle  is  like  that  of /n  re  Ulrichj  3  B.  R.  R,, 
133,  in  which  it  was  held  by  Blatchford,  J.,  that  aft:er  a  stranger 
had  voluntarily  appeared  in  a  bankrupt  suit,  it  was  too  late  for 
him  to  object  to  the  jurisdiction,  having  waived  the  objection  by 
his  appearance,  which  appearance  he  was  not  permitted  to  with- 
draw, though  alleged  to  have  been  made  under  a  mistake.  Here 
Lisberger  voluntarily  appeared,  and  was  already  a  party  when 
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the  assignee's  petition  was  filed,  and  it  was  too  late  for  him  then 
to  object  to  the  litigation  of  his  claim  in  that  suit,  in  any  proper 
manner  the  court  might  adopt.  And  recent  adjudications  of  the 
Supreme  Court  have  now  fully  established  the  point  that  stran- 
gers by  voluntarily  appearing  in  a  bankrupt  suit  and  invoking  its 
aid,  become  parties  thereto,  and  will  not  be  heard  to  deny  the 
jurisdiction  they  have  thus  set  in  motion  as  to  themselves^  and 
from  which  they  have  sought  and  obtained  advantage.  In 
O'Bnm  V.  Wild,  92  U.  S.  R.  (2  Otto),  83,  84,  execution  cred- 
itors in  whose  behalf  the  sheriff  had  levied  execution  and  held 
lawful  possession  of  property  under  process  from  a  State  court, 
issued  before  the  bankruptcy  of  the  debtor-owner,  came  into  the 
bankrupt  suit,  by  petition  after  the  adjudication  of  the  debtor- 
owner  as  bankrupt,  and  prayed  that  the  terms  of  the  sheriflPs  sale 
might  be  modified,  and  that  the  proceeds  of  sale  might  be  brought 
into  that  court,  which  was  acconlingly  done,  and  it  was  held 
that  the  intervenors  had  thereby  made  themselves  parties  to  the 
bankrupt  suit,  and  were  bound  by  the  proceedings  therein.  And 
while  recognizing  Smith  v.  Mason  and  Marshall  v.  Knox,  the 
court  distinguished  those  cases  from  that  of  a  claimant  who,  of 
his  own  motion,  comes  into  a  bankrupt  suit  and  gets  orders  at 
its  hands,  and  decided  that  to  such  a  case  the  principle  of  those 
cases  did  not  apply.  And,  as  we  have  seen,  following  O'Brien 
V.  Wild,  is  Wiswell  v.  Campbell  (supra),  in  which  the  general 
principle  applicable  to  every  court  of  competent  jurisdiction  over 
a  subject-matter  of  litigation,  that  any  person  who  seeks  its  aid 
submits  himself  to  its  power,  was  fully  and  clearly  recognized 
and  illustrated. 

The  present,  it  is  submitted,  was  a  stronger  case  than  either 
of  these  for  the  application  of  this  principle.  In  the  exercise  of 
an  undoubted  jurisdiction,  the  court  had  seized  the  whole  stock 
of  trade  charged  to  have  been  recently  transferred  by  the  bank- 
rupts in  bulk  to  Lisberger  in  fraud  of  the  Bankrupt  Law  and  of 
their  creditors,  and  held  it  provisionally  until  the  question  of 
fraud  could  be  examined,  in  order  that  it  might  not  be  made 
way  with  or  disposed  of  by  Lisberger,  who  was  daily  selling  off 
the  stock.  While  the  property  was  thus  lawfully  in  possession 
of  the  court,  and  Lisberger  had  lawfully  been  placed  under  in- 
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junction  from  interfering  with  it,  he  voluntarily  appeared  by 
counsel,  and  upon  petition  filed,  and  affidavit  as  to  the  value  of 
the  goods,  obtained  an  order  from  the  court  surrendering  to  him 
the  property  upon  condition  of  his  giving  bond  and  security  for 
its  forthcoming  to  abide  the  orders  of  the  court.  If,  under  these 
circumstances,  a  solemn  obligation  to  abide  the  orders  of  the 
court  did  not  subject  him  to  its  jurisdiction  in  respect  to  that 
property,  which  had  thus  been  released  to  him  upon  that  express 
condition,  it  is  difficult  to  conceive  how  any  claimant,  by  inter- 
vening and  dealing  with  a  court,  can  become  a  party  to  its  pro- 
ceedings, and  subject  to  its  dominion. 

But,  if  Lisberger  was  a  party  to  that  suit,  unquestionably  he 
is  bound  by  the  order  of  the  8th  of  October,  1874,  affirmed  on 
appeal  to  the  supervisory  jurisdiction  of  this  court,  from  which 
there  is  no  appeal.  That  order  could  not  have  been  the  subject 
of  appeal  to  the  equity  jurisdiction  of  this  court;  no  such  appeal 
has  in  form  been  attempted ;  what  could  be  done  directly  will 
not  be  permitted  to  be  done  indirectly  ;  and  therefore  the  decree 
of  this  court  of  the  1st  of  November,  1875,  stands  as  the  law  of 
this  case,  and  the  matter  is  res  adjudicata. 

II.  If  the  order  of  the  Sth  of  October,  1874,  taaa  re-examinable 
by  this  court,  on  this  appeal,  there  was  no  error  in  it  of  which  Lis- 
boyer  could  complain. 

Undoubtedly,  if  the  views  above  presented  are  well  founded, 
it  was  perfectly  competent  for  the  District  Court  to  have  deter- 
mined, in  the  bankrupt  suit,  to  which  Lisberger  had  thus  sub- 
mitted himself^  what  were  his  rights,  if  any,  to  the  whole  estate 
of  the  bankrupts  which  he  claimed,  and  what  were  the  rights  of 
the  assignee  of  the  bankrupt  in  respect  thereto.  Indeed,  as  he 
had  thus  become  a  party  by  his  said  action  and  the  action  of  the 
court  on  the  18th  of  June,  1870,  when,  a  few  days  thereafter,  to 
wit,  on  the  23d  of  June,  1870,  by  the  adjudication  in  bank- 
ruptcy, the  court  decided  that  the  transfer  of  the  said  goods  to 
Lisberger  was,  under  the  circumstances,  fraudulent  and  void  as 
between  Engle  &  Son  and  their  creditors,  in  legal  effect  it  neces- 
sarily decided  also  that  the  transfisr  was  fraudulent  and  void  as 
between  Lisberger  and  the  creditors 

Nay,  I  go  further.     Without  the  permission  of  the  court,  and, 
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perhaps,  also  the  acquiescence  of  Lisberger,  the  assignee  would 
have  had  no  right  to  litigate  Lisberger's  claim  in  a  separate  suit. 
Ko  snit  certainly  could  have  been  brought  on  the  bond  until 
there  was  breach  of  the  condition  ;  and  there  could  be  no  breach 
of  the  condition  until  Lisberger  had  failed  to  have  the  property 
or  its  value  forthcoming  upon  the  order  of  the  court.  And  as 
the  bond  was  but  a  substitute  for  the  property,  the  principle  of 
Taylor  v.  Garryl,  20  How.,  583,  applied,  and  no  other  jurisdic- 
tion could  lawfully  have  interfered  with  the  possession  of  the 
court  over  the  subject  of  litigation,  or  with  its  jurisdiction  to  de- 
termine the  rights  of  the  parties  in  respect  thereto.  And  the 
assignee,  who  was  an  officer  of  the  court,  was  the  last  person  who 
could  have  instituted  a  separate  suit  to  determine  those  rights 
elsewhere.  And  as  to  Lisberger,  it  has  ever  seemed  to  me  in  the 
highest  degree  questionable  whether,  if  without  any  suggestion 
on  his  part  and  without  an  order  from  the  court,  the  assignee 
had  originally  brought  a  separate  suit  in  another  forum  to  re- 
cover from  him  the  value  of  these  goods,  a  plea  to  the  jurisdic- 
tion would  not  have  availed  him,  upon  the  ground  that  the 
whole  msitter  wsis  mb  judice  in  the  bankrupt  suit  in  which  he  had 
appeared,  and  had  bound  himself,  under  bond  and  security,  as  a 
substitute  for  the  property  to  have  it  or  its  value  forthcoming  to 
abide  the  order  of  the  court,  and  that  thus  he  could  not  be  made 
subject  to  two  different  jurisdictions,  in  two  different  suits,  at  the 
same  time,  for  the  same  thing — ^the  court  first  acquiring  jurisdic- 
tion having  the  right  to  hold  on  to  it  for  the  purpose  of  deter- 
mining the  matter  in  controversy.  And  I  conceive  that  if  Lis- 
berger had  not  objected  to  the  jurisdiction  of  the  Bankrupt  Court, 
and  had  not  required  litigation  in  a  separate  suit,  and  thus 
estopped  himself  from  objecting  to  such  other  litigation,  it  would 
have  been  difficult,  if  not  impossible,  to  answer  such  a  plea  in  a 
separate  suit  in  another  forum. 

Having  ever  entertained  these  views,  when,  upon  the  succes- 
sion of  his  honor.  Judge  Hughes,  to  the  bench,  in  1874,  Lisber- 
ger^s  objection  to  the  jurisdiction  in  the  bankrupt  suit  was 
renewed,  I  did  not  fail  fully  to  present  them,  together  with  the 
authorities  above  cited,  in  their  support  (except  O^Brien  v.  Wild 
and  WisweU  v.  Oampbelly  not  then  decided) ;  but  upon  the  aii- 
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thority  of  the  supposed  ruling  eases  of  Smith  v.  Mason  and 
Marshall  v.  Knox,  then  unexplained^  and,  as  I  venture  to  think, 
little  understood,  as  indeed  were  the  sections  of  the  acts  of  Con- 
gress under  construction  (in  consequence  of  which  the  whole 
practice  in  the  difierent  district  courts  had  become  unsettled  and 
conflicting),  his  honor,  Judge  Hughes,  felt  constrained  to  sus- 
tain the  objection,  and  hence  his  order  of  the  16th  of  June,  1874, 
dismissing  the  petition  of  the  assignee  for  want  of  jurisdiction. 
An  omitted  part  of  the  record  would  show  that  an  appeal  to  the 
supervisory  jurisdiction  was  entered  and  perfected  by  the  as- 
signee, and  that  it  was  subsequently  abandoned  in  accordance  with 
a  provision  of  the  Bankrupt  Act  allowing  such  a  course  to  be 
taken.  The  jurisdiction  for  such  abandonment  is  8u£BcientIy 
indicated  in  the  subsequent  orders  of  the  court. 

Being  of  opinion  that  the  court  had  no  jurisdiction  in  the 
bankrupt  suit  to  litigate  Lisbei^er's  claim,  his  honor  seeing  the 
nature  of  the  transaction,  and  the  hardship  and  loss  which  would 
fall  upon  the  creditors,  if  their  rights  should  be  pretermitted  to 
forms  and  technicalities,  adopted  a  course  in  furtherance  of  jus- 
tice which  had  been  recommended  by  the  practice  of  other  courts, 
and  which  has  now  been  sustained  by  the  Supreme  Court  {Stick- 
ney  v.  WiU,  23  Wallace,  150)  in  treating  and  considering  the  pe- 
tition of  the  assignee  as  in  substance  a  bill  in  equity,  and  follow- 
ing a  suggestion  in  one  of  the  cases,  directed  process  to  issue 
upon  it  accordingly  as  a  bill.  .  .  . 

I  thought  that  course  to  be  unnecessary^  because  I  thought  the 
court  had  full  jurisdiction  to  litigate  the  claim  in  the  bankrupt 
suit.  But  in  my  judgment,  while  that  was  true,  the  oonrt  was 
not  compelled,  under  the  circumstances,  to  exercise  that  jurisdic- 
tion, and  if  Lisberger  insisted  upon  separate  litigation,  it  was 
entirely  competent  to  the  court  to  grant  it.  It  had  jurisdiction 
of  the  subject-matter  and  of  the  parties,  and  it  was,  as  I  thought, 
simply  a  question  of  practice,  a  matter  of  convenience  and  dis- 
cretion, whether  it  should  allow  the  claims  to  be  litigated  in  that 
suit,  or  be  more  formally  litigated  in  another  and  independent 
suit.  It  chose  the  latter  course,  and  of  its  own  suggestion.  In 
legal  substance,  the  so-called  petition  of  the  12th  of  April,  1871, 
contained  all  the  essential  elements  of  a  bill  in  equity^  as  will  be 
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shown,  and  by  its  order  of  the  8th  of  October,  1874,  the  District 
Court  merely,  in  effect,  determined  that  instead  of  being  mixed 
up  with  that  suit,  it  should  be  disconnected  with  it  and  be  form- 
ally proceeded  in  as  a  separate  case.  It  eliminated  the  case  from 
the  bankrupt  suit.  That  was,  in  my  view,  the  whole  substance 
and  legal  effect  of  the  order.  Its  practical  effect,  though  it  led 
to  delays,  was  eminently  just.  Instead  of  appealing,  when  his 
demurrer  to  the  petition  was  overruled  by  Judge  Underwood, 
and  then  have  had  the  question  of  jurisdiction  definitely  decided 
by  the  appellate  court,  Lisberger  had  pleaded  over,  and  filed  an 
elaborate  answer,  and  upon  issues  joined,  had  several  times  gone 
to  the  jury  upon  the  facts.  There  could,  therefore,  operate  no 
surprise  or  injury  to  him  in  remitting  the  controversy  for  settle- 
ment to  a  separate  suit  upon  the  petition  considered  as  a  bill 
presenting  the  same  issues,  in  the  same  words.  The  court  at  last 
granted  his  prayer.  That  was  all.  But  if  he  wanted  a  separate 
suit,  he  must  take  it  upon  such  terms  as  would  not  operate  a 
fraud  upon  others.  The  separate  suit,  in  legal  effect,  had  already 
been  brought.  It  had  been  interposed  in  the  bankrupt  suit,  aud 
the  court,  instead  of  hearing  the  two  suits  together,  had  separated 
them,  each  to  stand  as  of  the  dat€  of  its  origin. 

In  directing  the  petition  to  be  considered  and  treated  as  a  bill^ 
the  court  simply  recognized  the  petition  as  a  bill.  It  did  not 
direct  it  to  be  converted  or  changed  into  a  bill.  It  required  no 
change  to  make  it  become  what,  in  reality,  it  already  was,  in 
substance  and  effect.  Nor  did  the  court  direct  it  to  be  filed.  It 
had  already  been  filed — filed  under  the  order  and  with  the  ap- 
proval of  the  court,  indorsed  in  the  handwriting  of  the  judge^ 
on  the  12th  of  April,  1871.  Had  it  been  necessary,  indeed, 
such  is  the  large  jurisdiction  and  liberal  practice  in  amending, 
moulding,  aud  controlling  pleadings,  in  furtherance  of  justice  and 
the  prevention  of  injustice,  exercised  by  all  courts,  and  especially 
by  all  courts  administering  justice  upon  equitable  principles  and 
under  the  flexible  forms  of  equity  procedure,  the  District  Court 
might  well  have  ordered  the  petition  to  be  reformed  and  con- 
verted into  a  bill  by  suitable  amendments  of  form. 

But  no  amendment  of  form,  much  less  of  substance,  was,  m 
the  judgment  of  the  court,  required  here,  and  none  was  made^ 
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On  the  contrary,  the  oourt  adopted  and  considered  the  petition 
as  a  bill,  perfect  in  all  essential  respects,  as  was  done  in  Stickney 
V.  WUt,  23  Wallace,  150. 

Sitting  in  bankruptcy,  in  the  bankrupt  suit,  with  all  the  anal- 
ogous powers  and  jurisdiction  certainly  of  a  court  of  equity,  in 
that  suit,  over  the  parties  thereto,  and  having  also  express  and 
special  equity  jurisdiction,  ancillary  and  supplementary  to  that 
jurisdiction,  it  would  indeed  be  strange  if  the  District  Court  bad 
not  jurisdiction  to  determine  whether  a  paper  filed  in  it  by  one 
of  its  officers,  by  its  own  order,  and  with  its  own  approval,  was 
or  was  not  a  bill  in  equity,  and  should  be  treated  as  such.  That 
was  the  question  decided  by  the  order  of  October,  1874,  affirmed 
by  this  court  by  its  decree  of  the  1st  of  November,  1875. 

If  there  was  error  in  the  order,  it  was  error  of  which  the 
assignee  might  have  complained,  but  of  which  Lisberger  cer- 
tainly had  no  ground  to  complain.  It  gave  him  what  he  all 
along  demanded — a  separate  suit.  He  was  duly  served  with 
process,  appeared  by  counsel,  pleaded  to  and  answered  the  bill, 
took  testimony,  and  was  fully  and  fairly  heard.  He  has  himself 
thus  treated  the  petition  as  a  bill,  and  has  now  appealed  to  this 
oourt  from  the  decree  rendered  upon  it  as  a  bill,  and  if  it  be  not 
a  bill,  this  court  has  no  jurisdiction,  on  appeal  in  equity,  to  hear 
his  appeal. 

WAITE,  Ch.  J.— On  the  16th  of  May,  1870,  Engle  &  Son, 
merchants,  doing  business  at  Richmond  as  retailers,  sold  their 
entire  stock  of  goods  to  Lisberger. 

On  the  17th  June,  following,  Storrs  Bros,  and  certain  other 
creditors  of  Engle  &  Son  commenced  proceedings  in  bankruptcy 
against  them  in  the  District  Court  for  this  district,  and  upon 
filing  the  petition  obtained  an  order  of  oourt  directing  a  seizure 
by  the  marshal  of  the  goods  sold,  which  were  then  in  the  pnsses- 
:sion  of  Lisberger  at  the  store  formerly  occupied  by  Engle  & 
Son.  In  obediance  to  this  order  the  marshal  took  the  goods 
into  his  possession,  and  thereupon  Lisberger  at  once  filed  bis 
petition  in  the  Bankrupt  Court,  asking  that  they  might  be  re- 
.stored  to  him  upon  his  giving  bond  with  security,  conditioned 
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for  the  forthcoming  of  the  goods  or  the  value  thereof,  to  abide 
such  further  order  as  might  be  made  in  the  premises. 

The  prayer  of  this  petition  was  granted  June  18th,  and  on 
the  same  day  Lisberger,  with  the  defendants,  Bosenbaum,  Wag- 
goner, and  Harvey  as  his  sureties,  executed  the  required  bond 
in  the  penal  sum  of  eight  thousand  dollars,  and  received  the 
goods  from  the  marshal.  June  23d,  Engle  &  Son  were  adjudi- 
cated bankrupts,  and  in  due  time  one  Brown  was  appointed 
assignee.  He  instituted  some  proceedings  against  Lisberger  to 
set  aside  the  sale  and  recover  the  goods  or  their  value,  but  his 
conduct  in  the  premises  not  being  satisfactory  to  the  creditors, 
he  was  removed  by  order  of  the  court,  and  Garnett,  the  present 
complainant,  appointed  in  his  place,  April  4th,  1871.  On  the 
12th  of  April,  Grarnett  filed  in  the  District  Court  a  petition 
entitled  Storrs  Bros.  et.  als.  v.  Engte  &  Son^  in  bankruptcy, 
and  addressed  to  Hon.  J.  C  Underwood,  district  judge,  setting 
forth  the  proceedings  in  bankruptcy,  his  appointment  as  assignee, 
the  sale  to  Lisberger,  with  the  necessary  averments  to  show  that 
it  was  in  fraud  of  the  Bankrupt  Law,  the  seizure  of  the  goods  by 
the  marshal,  and  their  subsequent  restoration  to  Lisberger  upon 
the  execution  of  his  bond,  and  concluding  as  follows : 

"Your  petitioner  therefore  alleges  the  said  sale,  transfer,  or 
conveyance  to  the  said  Lisberger  to  have  been  fraudulent  under 
the  Bankrupt  Law,  .  .  .  null  and  void,  and  that  the  said  stock 
or  its  value  are  assets  in  his  hands  for  the  purpose  of  discharg- 
ing the  indebtedness  of  Engle  &  Son,  and  he  prays  that  the  said 
Lisberger  be  ordered  to  deliver  up  the  said  property  or  to  pay 
the  value  thereof  at  the  time  of  the  conveyance  to  your  peti- 
tioner, and  in  case  of  the  delivery  of  the  goods  to  make  good  the 
loss  which  has  accrued  by  reason  of  sales  subsequent  to  said 
fraudulent  transfer  or  conveyance,  and  in  default  of  said  pay- 
ment or  delivery  by  the  said  Lisberger,  that  he  and  his  sureties 
in  the  above-mentioned  delivery  bond,  be  required  to  pay  the 
amount  therein  promised,  but  in  this  event  your  petitioner  prays 
that  the  said  Lisberger  himself  be  required  to  pay  in  addition  to 
the  amount  fixed  in  said  bond,  whatever  additional  value  your 
petitioner  shall  be  able  to  prove  said  stock  of  goods  to  have  been 
worth  at  the  time  of  said  transfer  to  Lisberger,  inasmuch  as  the 


646  LiRBERGER  V.   GaRNETT. 

Opinion  of  the  cuurt. 

penalty  of  said  bond  was  fixed  by  the  court  upon  ex  parte  affi- 
davit, at  a  sum  as  your  petitioner  really  thinks  far  below  the 
actual  value  of  the  stock.  Your  petitioner  finally  prays  that 
said  S.  Lisberger,  M.  Bosenbaum,  J.  J.  Waggoner,  and  Wm.  G. 
Harvey  be  made  parties  defendant  to  this  petition,  and  be  re- 
quired to  answer  the  same  on  oath,  and  that  such  other  and 
further  relief  be  granted  as  is  conformable  to  equity  and  the 
nature  of  his  case." 

Copies  of  this  petition  were  served  on  each  of  the  persons 
named  as  defendants,  and  they  appeared  and  demurred,  ailing 
for  cause  "  that  the  petitioner  has  no  right  to  proceed  against  the 
defendants  by  petition  or  any  other  form  of  summary  proceed- 
ing, and  that  the  remedy  of  said  petitioner,  if  any  he  have,  is  by 
bill  in  equity  or  by  action  at  law  in  the  district  and  circuit 
courts." 

This  demurrer  was  overruled  by  Judge  Underwood,  then  the 
district  judge,  May  6th  and.  May  8th,  Lisberger,  not  waiving 
the  demurrer,  filed  an  answer  denying  all  the  allegations  as  to 
the  fraudulent  character  of  the  sale  under  the  Bankrupt  Law. 
The  case  was  several  times  tried  by  Judge  Underwood  with  a 
jury,  but  upon  every  trial  the  jury  disagreed.  After  the  death 
of  that  judge  and  the  appointment  of  Judge  Hughes  as  his 
successor,  a  motion  was  made  by  Lisberger  to  dismiss  the  pe- 
tition for  want  of  jurisdiction,  which  was  granted  June  16th, 
for  the  reason  that  the  matter  in  issue  was  not  triable  under  a 
petition  in  the  bankruptcy  suit;  but  June  19th  the  assignee 
filed  a  petition  for  a  rehearing  of  the  motion.  July  11th  the 
court  "  being  willing  to  entertain  the  motion  of  the  assignee 
with  a  view  to  amending  the  said  petition  in  bankruptcy  so  as 
to  make  it  a  bill  in  chancery,  in  order  that  it  may  be  sent  to 
rules  to  be  proceeded  in  as  a  bill  in  chancery,"  appointed  July 
16th  for  the  hearing,  and  directed  the  service  of  a  copy  of  the 
order  thus  made  upon  Lisberger  and  the  counsel  in  the  case. 
October  8th,  1874,  a  rehearing  was  granted,  and  "the  court  be- 
ing satisfied  that  the  said  order  of  the  16th  of  June,  1874,  entered 
at  the  instance  of  said  Lisberger,  dismissing  said  petition,  was 
erroneous  in  not  directing  it  to  be  proceeded  with  as  a  bill  in 
chancery,  doth  set  aside  the  same,  and,  considering  that  the  said 
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petition  of  sai<?  assignee,  filed  on  the  12th  of  A])ril,  1871,  is  in 
substance  a  bill  in  equity,  and  ought,  under  the  circumstances, 
ID  furtherance  of  justice,  to  be  so  regarded  and  treated,  the  court 
doth  order  that  the  same  do  stand  and  be  proceeded  in  as  a  bill, 
and  for  that  purpose  that  the  cause  be  remanded  to  rules,  and 
process  be  issued  against  the  defendants  and  the  cause  regularly 
matured  according  to  law." 

Under  this  order,  subpoena  was  issued  January  7th  and  served 
on  the  defendants,  Lisberger  and  Bosenbaum,  January  11th, 
1 875.     No  new  service  was  made  upon  the  other  defendants. 

At  the  March  rules,  1875,  an  order  that  the  bill  be  taken  'pro 
confesso  in  default  of  appearance  and  answer,  was  duly  entered 
in  the  order  book. 

November  1st,  1875,  the  order  of  the  District  Court  under 
date  of  October,  1874,  was  affirmed  by  this  court  upon  a  peti- 
tion for  review,  filed  by  Lisberger  under  the  supervisory  juris- 
diction. 

March  7th,  1876,  Harvey  and  Waggoner,  two  of  the  defend- 
ants, appeared,  and  by  leave  of  the  court  filed  an  answer  setting 
wp  a  discharge  in  bankruptcy  subsequent  to  their  execution  of 
the  delivery  bond.  To  this  a  general  replication  was  filed  by 
the  assignee.  On  the  same  day  Lisberger  appeared  by  counsel 
and,  on  leave,  filed  a  paper  in  the  cause,  which  is  styled  a  de- 
murrer, plea,  and  answer.  In  this  paper  it  is  insisted  by  way 
of  demurrer,  "  that  the  petition  does  not  present  such  a  case  as 
entitles  the  complainant  to  relief  in  equity  ;"  and  by  way  of 
plea,  "the  limitation  [two  years]  prescribed  by  section  5056 
of  the  Bankrupt  Act.''  Then,  without  waiver  of  his  demurrer 
or  plea,  he  answers  denying  all  the  allegations  in  the  petition 
of  fraud  in  the  sale.  For  this  purpose  he  adopted  his  answer, 
filed  May  8th,  1871,  previous  to  the  order  transferring  the  cause 
to  the  equity  side  of  the  court  He  denied  his  liability  upon  the 
bond  for  want  of  consideration,  and  insisted  that  all  proceedings 
in  the  cause  since  June  17th,  1874,  were  irregular  and  without 
authority  of  law. 

The  complainant  joined  in  the  demurrer,  and  replied  generally 
to  the  answer  proper  and  to  the  answer  in  the  nature  of  a  plea. 

Depositions  were  taken,  and,  May  10th,  1876,  after  hearing, 
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the  District  Court  overruled  the  demurrer  and  plea,  and,  upon 
the  merits,  entered  a  decree  avoiding  the  sale  and  directing  the 
payment  of  $5618 1^^,  the  ascertained  value  of  the  goods,  with 
interest  from  May  16th,  1870,  by  Lisberger  to  the  assignee. 

No  mention  is  made  of  the  bond  in  the  decree,  and  no  order 
was  made  in  respect  to  any  of  the  defendants  except  Lisberger. 

Both  parties  have  appealed  from  this  decree. 

I  am  entirely  satisfied,  after  a  careful  examination  of  the  evi- 
dence, that  the  sale  to  Lisberger  was  void  under  the  Bankrupt 
Law.  Indeed,  the  counsel  for  the  defendants,  in  their  ail- 
ments here,  have  not  seriously  contended  to  the  contrary.  It  is 
unnecessary,  therefore,  to  consider  the  case  at  length  in  that 
aspect. 

The  real  controversy  is  as  to  the  defence  of  the  statute  of 
limitations;  and  that  depends  entirely  upon  the  time  when  the 
suit  was  commenced.  If  this  was  April  10th,  1871,  when  the 
petition  was  filed,  the  defence  fails.  If,  however,  it  was  January 
11th,  1875,  when  the  subpoena  was  served  on  Lisberger  and 
Rosenbaum,  or  even  as  early  as  October  8th,  1874,  when  the 
order  was  made  setting  the  cause  down  for  hearing  upon  the 
equity  side  of  the  court,  the  statute  does  operate  as  a  bar. 

The  pleading  filed  in  the  District  Court  April  12th,  1871, 
was  in  an  appropriate  form  for  a  petition  for  relief  under  the 
summary  jurisdiction  of  the  court  sitting  in  bankruptcy.  It 
was  entitled  as  of  the  principal  suit  in  bankruptcy,  and  was  ad- 
dressed to  the  district  judge  generally,  without  specifying  the 
particular  jurisdiction  invoked.  It  was,  however,  equally  good, 
in  substance,  as  a  bill  in  equity.  It  needed  no  amendments  to 
make  it  available  under  the  order  of  October  8th,  1874,  for  it 
contained  a  full  statement  of  the  cause  of  action  and  a  sufficient 
prayer  for  complete  relief  in  equity.  Although  for  a  time  the 
court  acted  upon  the  petition  as  if  addressed  to  its  jurisdio- 
tion  while  sitting  in  bankruptcy,  and  the  complainant  insisted 
that  this  was  the  correct  practice,  upon  further  consideration 
it  was  decided  that  the  case  was  one  to  be  determined  only 
as  a  suit  in  equity,  under  the  special  jurisdiction  for  that  pur- 
pose conferred  by  the  Bankruptcy  Law.  Accordingly,  it  was 
assigned  for  hearing  in  that  branch  of  the  court.    No  new  pro- 
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cess  was  necessary,  for  the  parties  were  already  in  court  by  their 
appearance  under  the  notice  already  served.  The  question  de- 
cided did  not  relate  to  the  commencement  of  a  new  suit,  but  to 
the  mode  of  procedure  in  one  that  had  been  already  commenced. 

In  Stichney  v.  Witty  23  Wallace,  150,  decided  by  the  Supreme 
Court  in  November,  1874,  just  after  the  order  of  October  8th, 
1874,  was  made  in  this  case,  the  petition  was  in  all  matters  of 
form  the  same  as  this.  It  was  entitled  as  of  the  bankrupt  suit, 
was  addressed  generally  to  the  judge  of  the  District  Court,  and 
had  no  prayer  for  subpoena. 

The  District  Court  having  directed  the  sale  of  certain  prop- 
erty by  the  assignee,  free  from  all  incumbrance  set  up  by  Wilt, 
he  filed  in  the  Circuit  Court  a  petition  for  review  under  its  su- 
pervisory jurisdiction.  The  Circuit  Court,  after  hearing,  reversed 
the  order  of  the  District  Court,  sent  the  cause  back  with  in- 
structions to  allow  the  claim  of  Wilt  and  proceed  accordingly. 
From  this  action  of  the  Circuit  Court  an  appeal  was  taken  to 
the  Supreme  Court,  where  it  was  decided  that  notwithstanding 
the  form  of  the  petition  filed  in  the  District  Court,  it  contained 
all  the  essential  elements  of  a  bill  in  equity,  and  as  the  subject- 
matter  of  the  action  was  one  cognizable  only  by  the  District 
Court,  under  that  provision  of  the  Bankrupt  Law  which  gave  it 
jurisdiction  of  suits  at  law  and  in  equity  in  respect  to  the  prop- 
erty of  the  bankrupt,  that  court  must  be  considered,  in  the  ab- 
sence of  anything  expressly  appearing  to  the  contrary,  to  have 
acted  under  that  jurisdiction  when  it  granted  the  relief  com- 
plained of.  For  this  reason  it  was  held  that  the  remedy  of  Wilt 
was  by  appeal  to  the  Circuit  Court,  and  not  by  petition  for  re- 
view under  its  supervisory  jurisdiction,  and  that  the  action  taken 
by  the  Circuit  Court  was  irregular  and  of  no  effect,  because  of 
the  want  of  power  in  the  court  to  proceed  in  that  manner  with 
such  a  case.  As,  however,  what  the  court  did  was  under  an 
assumed  supervisory  jurisdiction,  the  Supreme  Court  did  not  dis- 
miss the  appeal,  but  sent  the  cause  back  with  instructions  to  the 
Circuit  Court  to  dismiss  the  petition  for  review  for  want  of  juris- 
diction, and  suggesting  to  the  District  Court  the  propriety  of 
entertaining  a  bill  of  review  in  equity  for  the  purpose  of  correct- 
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ing  any  errors  that  might  be  found  in  the  decree  as  originally 
entered  there. 

As  it  seems  to  me,  that  case  is  decisive  of  this.  There,  as  the 
suit  was  one  properly  cognizable  in  equity  only,  the  Supreme 
Court  presumed  it  was  heard  and  determined  as  such.  Here  the 
court  at  first  proceeded  summarily  with  the  cause,  treating  it  as 
a  part  of  the  principal  suit  in  bankruptcy;  but  before  it  was 
finally  disposed  of,  corrected  the  supposed  error  and  set  the  mat- 
ter down  for  hearing  as  a  suit  in  equity.  Thus  was  expressed 
what  might  have  been  implied  under  the  ruling  in  Stiekney  v. 
WiU. 

It  IS  not  necessary  to  inquire  whether  the  court  was  correct 
when  it  decided  that  it  could  not  take  jurisdiction  of  the  case 
upon  a  petition  filed  under  the  suit  in  bankruptcy.  It  is  suffi- 
cient for  all  the  purposes  of  this  appeal  that  such  was  the  de- 
cision, and  that  it  was  made  at  the  instance  of  the  defendant,  Lis- 
berger,  himself.  Certainly  power  to  proceed  in  that  way  did  not 
divest  the  court  of  its  jurisdiction  in  equity ;  and  if  it  did  pro- 
ceed in  equity  Lisberger  cannot  complain,  because  it  was  at  his 
instance  that  this  power  of  the  Bankrupt  Court  was  not  em- 
ployed. 

It  is,  however,  contended  that  the  case  was  finally  disposed  of 
and  the  defendants  discharged  from  further  attendance  when  the 
order  of  dismissal  was  entered  on  the  16th  of  June.  That  order 
was  avowedly  made  in  the  bankrupt  suit.  The  motion  was  entered 
in  that  suit  by  Lisberger  to  dismiss  the  case  from  that  jurisdiction. 
Any  order  made  in  the  progress  of  such  a  suit  could  be  vacated  or 
modified  by  the  Bankrupt  Court  upon  proper  showing  at  any  time 
before  the  suit  was  finally  disposed  of,  provided  rights  had  not  be- 
come vested  under  it  which  would  be  disturbed  by  the  change. 
The  Supreme  Court  has  so  decided  in  Sandusky  v.  National  Bank^ 
23  Wallace,  293.  Here,  no  such  rights  had  intervened,  and  the 
Bankrupt  Court,  upon  application  duly  made,  and  aft«r  notice, 
vacated  the  order  as  one  improvidently  entered.  This  left  the 
case  in  the  District  Court  to  be  proceeded  with  in  such  manner 
as  might  be  proper.  Lisberger  certainly  made  himself  a  party 
to  the  bankrupt  suit  for  all  purposes  connected  with  his  motion, 
and  was  consequently  amenable  to  any  process  that  might  be 


LiSBERGER  V.   GaRNETT.  651 

Opinion  of  the  court. 

necessary  to  correct  errors  in  the  action  which  he  in  that  way 
secured  for  his  own  benefit. 

I  conclude,  therefore,  that  the  defence  of  the  statute  of  limi- 
tations cannot  be  sustained,  and  that  the  case  was  properly  in  the 
District  Court  for  adjudication,  as  a  suit  in  equity,  when  the 
decree  was  rendered. 

One  further  suggestion  only,  made  by  the  defendants  against 
an  affirmance  of  the  decree,  remains  to  be  considered.  It  is 
claimed  that  before  there  can  be  a  recovery  against  the  defend- 
ants, the  amount  of  debts  owing  by  the  bankrupt  must  be  ascer- 
tained. This  I  do  not  consider  necessary.  The  schedules  which 
are  filed  as  evidence  show  an  indebtedness  far  in  excess  of  the 
value  of  the  goods.  This  certainly  makes  v^  prima  facie  case  for 
recovery.  The  presumption  is  that  all  debts  will  be  proved  if 
there  are  assets  for  distribution.  But,  be  that  as  it  may,  as  the 
sale  is  void  under  the  Bankrupt  Law,  and  some  debts  have  been 
proven,  the  assignee  is  entitled  to  his  decree,  leaving  the  defend- 
ant to  make  good  his  claim,  if  any  he  has,  to  any  surplus  that 
may  remain  after  the  debts  are  satisfied.  It  follows  that  the 
decree  must  be  affirmed  under  the  appeal  of  Lisberger. 

The  complainant  has,  however,  appealed,  and  insists  that  the 
value  of  the  goods  was  greater  than  was  found  by  the  District 
Court. 

The  evidence  upon  this  branch  of  the  case  is  quite  unsatis- 
factory. It  consists  almost  exclusively  of  the  estimates  of  wit- 
nesses which  are  to  my  mind  very  unreliable.  If  the  case  had 
not  been  so  long  pending  I  would  send  it  to  a  master,  but  it  is 
very  doubtful  vfhether  at  this  late  day  any  more  satisfactory 
testimony  could  be  obtained  than  that  which  is  now  here.  There 
is  nothing  to  show  what  the  general  character  of  the  stock  was, 
whether  new  or  shopworn  ;  but  when  the  order  for  its  restora- 
tion to  Lisberger  was  made,  the  goods  were  in  the  possession  of 
the  marshal,  and  subject  to  the  inspection  of  all  parties  interested. 
At  that  time  a  bond  with  a  penalty  of  eight  thousand  dollars 
was  considered  sufficient  to  protect  the  creditors  against  loss. 
Under  these  circumstances  I  am  inclined  to  concur  in  the  opinion 
of  the  district  judge,  and  to  adopt  the  valuation  fixed  for  the 
purpose  of  the  sale  as  the  amount  of  the  recovery. 


652  LiSBERGER  V.  Garnett. 

Opinion  of  the  court. 

As  it  seems  to  be  conceded  that  the  goods  cannot  be  restored 
to  the  assignee,  let  a  decree  be  prepared  finding  the  sale  to  Lis- 
bergcr  void  under  the  Bankrupt  T^aw,  and  ordering  him  to  pay 
the  assignee  JSGlSy'g^,  with  interest  from  May  16th,  1870, 
as  the  value  of  the  goods  in  lieu  of  their  delivery ;  and,  in  de- 
fault, that  execution  issue  as  at  law.  As  to  the  other  defend- 
ants, the  bill  is  dismissed  without  prejudice  to  the  right  of  the 
complainant  to  proceed  against  them  at  law  upon  the  bond  in 
case  it  shall  become  necessary.  Lisberger  to  pay  all  costs  below 
and  here. 
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AGENT. 

1.  An  agent,  who  for  years  has  had  a  running  account  with  his  principal, 

and  who  has  in  the  course  of  his  business  paid  notes  of  the  principal 
and  has  charged  him  with  them  on  account,  will  not  be  allowed  to 
claim  the  benefit  of  a  mortgage  given  to  secure  the  notes  when  they 
were  executed,  172. 

2.  When  an  agent  who  is  largely  in  advance  to  his  principal,  and  who  has 

been  authorized  to  sell  negotiable  notes  for  the  principal,  for  the  pur- 
pose of  providing  funds  for  meeting  obligations  of  the  principal, 
passes  some  of  these  notes  off  bonafde  to  satisfy  his  own  debts  before 
the  maturity  of  the  notes  ;  held^  that  the  holder  of  the  notes  has  valid 
title  and  may  claim  the  benefit  of  mortgages  executed  to  secure  the 
notes,  172. 

8.  Insurance  companies,  though  stipulating  that  a  provision  in  their  policy 
is  only  waived  by  an  express  agreement,  are  yet  held  to  waive  it 
by  implications  arising  from  the  acts  of  their  agents,  the  insurance 
brokers,  290. 

4.  When  employer  is  responsible  for  injury  to  employ^,  837. 

6.  A  clerk  directed  by  law  to  receive  from  a  sheriff  money  collected  on 
execution,  receives  it  as  agent  of  the  law,  and  not  as  agent  of  the  par- 
ties, and  hence  bis  commission  is  part  of  the  costs  of  the  suit,  840. 

AUTHORITY  TO  PUNISH  ON  SHIPBOARD. 

1.  Authority  to  punish  on  board  of  a  merchant  ship  is  vested  primarily  in 

the  master,  626. 

2.  This  authority  is  of  a  summary  character,  but  not  of  a  military  charac- 

ter, 525. 

BALTIMORE  AND  OHIO  RAILROAD  COMPANY.      . 

1.  An  increase  of  stock  in  the  form  of  stock  dividends,  did  not  entitle  the 

city  of  Baltimore  to  a  greater  number  of  directors  than  was  limited  by 
the  charter  of  this  railroad  company,  00. 

2.  A  deed  from  the  Secretary  of  War  to  this  company,  ceding  to  it  author- 

ity to  construct  a  railroad  along  and  over  its  property,  was  authorized 
and  validated  by  the  acts  of  March  7th,  1819,  and  April  28th,  1828, 
authorizing  the  President  to  sell  and  convey  lands  useless  for  military 
purposes,  188. 


1 


654  INDEX   TO  SUBJECTS. 

BILL  IN  EQUITY. 

1.  A  bill  will  lie  to  set  aside  the  satisfaction  of  a  docketed  judgment,  where 

the  creditor  marked  the  judgment  satisfied  under  a  mistake,  169. 

2.  Whore  bill  is  brought  to  set  aside  a  preference  in  bankruptcy,  it  must 

charge  that  the  person  benefited  knew  that  the  preference  was  given 
"in  fraud  of  the  provisions  of  the  Bankruptcy  Act,'*  183. 
8.  A  bill  will  lie  where  an  action  of  indebitatus  assumpsit  might  have  been 
brought  against  one  who  received  a  preference  in  bankruptcy,  though 
the  fraud  charged  be  only  constructive  fraud,  and  not  actual,  188. 

4.  But  such  a  bill  must  pray  that  the  preference  bo  set  aside,  and  must 

make  all  parties  to  the  preference  parties  to  the  bill,  and  must  de- 
mand either  the  property  transferred  or  its  value,  188. 

5.  A  petition  against  a  bankrupt,  and  against  his  sureties  in  a  bond  for 

goods  seized,  who  were  not  otherwise  parties  to  the  bankruptcy  pro> 
ceeding,  if  in  substance  a  bill,  may  be  remanded  to  rules,  considered 
as  a  bill,  and  proceeded  on  as  a  bill  on  the  equity  side  of  a  United 
States  district  court,  620. 

CHECKS  ON  A  BANK. 

Instance  of  what  are  not,  189. 

CIVIL  RIGHTS  BILL  OR  ACT. 

1.  It  was  unnecessary  in  North  Carolina,  641. 

2.  Not  intended  to  establish  social  equality,  but  only  to  secure  equal  legal 

and  political  rights,  641. 
8.  Perhaps  unconstitutional  in  any  of  its  legislation  affecting  rights  m 
citizens  of  States,  541. 

CLERK'S  FEES. 
Due  the  clerk  as  officer  of  the  court,  and  not  as  agent  of  the  successful 
party,  340.     See  Agent^  4. 

COMPLAINANTS  IN  A  BILL. 

Where  the  controversy  is  between  different  classes  of  shareholders  in  a 
corporation,  the  company  may  elect  not  to  sue;  and  then  individual 
shareholders  may  sue  other  shareholders,  90. 

COMPLAINANTS  IN  SUIT. 

1.  Not  estopped  by  the  principle  oi  res  judicata  unless  all  the  requisites  of 

that  principle  are  present,  373. 

2.  When  not  parties  to  the  record,  not  barred  by  a  judgment  which  held 

that  the  purchaser  at  a  tax  sale  acquired  a  clear  title,  from  contesting 
in  another  suit  or  forum  the  validity  of  that  sale,  878. 

COMPTROLLER  OF  THE  CURRENCY. 

His  letter  to  a  receiver  of  a  bank,  stating  the  necessity  for  enforcing  the 
entire  liability  of  the  stockholders  is  not  sufficient  evidence  in  an 
action  at  law  to  justify  a  verdict  for  the  plaintiff,  without  some  other 
proof  of  liability,  and  its  extent,  378. 

CONFESSIONS. 
Confessions  extorted  by  one  in  authority  not  admissible  in  evidence  against 
the  accused,  412. 
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CONSPIRATORS. 

Each  member  responsible  for  the  acts  of  the  remainder  done  in  furthering 

the  objects  of  the  conspiracy,  439,  458. 
Constitutionality  of  the  4th  section  of  the  Enforcement  Act  of  1870,  403. 

CORPORATIONS. 

1.  Compellable  by  mandamus  to  make  special  levies  necessary  to  pay  their 

debU,  282,  668. 

2.  Suit  may  be  brought  against  a  single  shareholder  who  owns  nearly  all 

the  shares  of  a  bank,  where  the  charter  makes  the  shareholders  liable 
for  double  the  amount  of  their  shares,  if  it  does  not  appear  that  there 
are  any  other  creditors  than  the  plaintiff,  288. 

3.  Shares  in  a  corporation  confl:?cated  by  the  United  States  and  sold  under 

an  irregular  judicial  sale,  do  not  pass  to  the  purchaser  by  the  sale,  408. 

4.  Coupon  bonds  of  a  corporation  transferable  by  delivery,  though  stolen, 

paiis  by  f^ale  made  before  falling  due  to  a  bona  fide  purchaser,  410. 

5.  Have  no  powers  other  than  those  granted  by  their  charter  or  necessary 

to  the  exercise  of  such  powers,  90. 

COURT-MARTIAL. 

Acquittal  under  a  court-martial  not  a  bar  to  a  subsequent  indictment  at 
law,  552. 

CREDITOR'S  BILL  IN  STATE  COURT. 

Does  not  bar  proceedings  of  a  creditor  not  a  party  to  the  bill,  who  brings 
suit  in  United  States  court,  280. 

DEBT. 

1.  Ante-Revolutionary  debts  to  British  subjects  were  recoverable  after  the 

Revolution,  by  virtue  of  treaty  of  1788,  though  confiscated  mean- 
while by  the  State,  249. 

2.  Debts  due  the  United  States  by  one  of  their  ofiScers  and  paid  under 

compulsion  to  the  Confederate  States,  cannot  be  enforced  against  that 
officer.  397. 

DECLARATION  IN  A  SUIT  BASED  ON  A  FRAUDULENT  PREF- 
ERENCE IN  BANKRUPTCY. 

Hay  allege  that  a  payment  against  the  provisions  of  the  Bankruptcy  Act 
was  made  within  four  months  and  not  wiihin  t\oo^  of  bankruptcy, 
when  preference  was  anterior  to  the  amended  act  of  1874,  865. 

DECREE. 

1.  A  decree  taken  by  default  through  neglect  of  counsel  for  the  defendant, 

will  not  be  opened  after  the  term  has  expired,  163. 

2.  United  States  Circuit  Court  has  no  power  to  set  aside  decrees  in  equity, 

on  motion,  after  the  terms  at  which  they  were  rendered,  163. 
8.  Rule  88th  in  equity  is  imperative  and  must  be  enforced,  168. 
4.  What  is  a  final  decree  ?  167. 

DEED  OF  PREFERENCE.      * 

A  deed  of  preference  which  has  been  duly  executed  for  a  longer  period 
than  the  time  prescribed  in  Section  5128  of  the  Revised  Statutes  of 
the  United  States,  but  not  put  on  record  until  within  that  time,  is  not 
rendered  invalid  by  its  late  registration,  37. 
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DEED  OP  TRUST.     See  Deed  of  Preference, 
If  the  deed  in  terms  secures  a  debt  for  thirty  thousand  dollars,  it  will  be 
valid  only  to  that  extent,  though  it  seem  to  have  been  made  in  execa- 
tion  of  an  agreement  to  secure  sixty  thousand  dollars,  172. 

DEPOSITS  IN  BANK. 

Instance  of  what  are  not,  189. 

1.  Deposits  due  by  a  corporation  which  has  ceased  to  be  a  bank,  and  has 

for  several  years  been  engaged  in  liquidation,  and  which  neither  re- 
ceives nor  pays  money  as  a  bank,  are  only  so  in  name  and  are  in  fact 
mere  debts  due  by  or  choses  in  action  held  against  the  bank,  189. 

2.  (* Checks"  upon  such  *' deposits"  are  only  so  in  name,  and  are  in  fact 

but  assignments  of  choses  in  action,  and  may  be  sold  or  assigned  aa 
other  choses  in  action  may  be,  189. 
8.  The  drawing  of  such  *'  checks  "  upon  such  **  deposits,"  and  selling  them 
for  what  purchasers  will  give,  is  not  equivalent  to  receiving  a  prefer- 
ence from  the  bank  in  liquidation,  in  fraud  of  the  provisions  of  the 
Bankruptcy  Acts,  189. 

DEPUTY  MARSHALS. 

At  elections  of  Congressmen  are  protected  by  the  Federal  courts  in  the 
discbarge  of  their  duty,  and  are  clothed  with  a  discretion  while  in'its 
discharge,  592. 

DISCHARGE  IN  BANKRUPTCY. 

Discharge  under  a  State  bankruptcy  law  by  the  courts  of  that  State  not  a 
bar  to  a  subsequent  suit  in  another  State,  261. 

DISTRIBUTIVE  SHARE.     See  Legacies. 
As  to  when  not  subject  to  taxation,  298. 

DISTRICT  COURT. 

1.  ThHt  court,  in  passing  upon  a  bill  in  equity  brought  to  set  aside  an 

act  charged  to  be  an  act  of  preference  in  bankruptcy,  is  not  concluded 
by  its  own  order  of  adjudication  in  bankruptcy  based  upon  the  same 
act ;  because  though  it  may  be  an  act  of  bankruptcy  as  to  the  bank- 
rupt, it  may  not  be  an  act  of  preference  void  as  against  the  defend- 
ant in  the  bill,  who  received  the  benefit  of  the  preference,  189. 

2.  If  it  takes  cognizance  when  given  it  by  the  averments  of  an  indict- 

ment, and  the  jury  find  the  facts  and  the  court  passes  sentence  in 
accordance  therewith,  error  in  the  proceedings  cannot  be  corrected 
by  the  United  States  Circuit  Court  on  habeas  corpus^  604. 

DISTRICT  COURT. 
With  circuit  court  powers.    See  Jurisdiction^  6,  and  p.  67. 

DISTRICT  OF  COLUMBIA. 

Citizenship  in,  does  not  give  jurisdiction  to  a  United  States  court  of  a 
suit  against  a  citizen  of  another  State,  118. 

DUTIES. 

High  duties  paid  under  act  of  July  1st,  1862,  not  recoverable  on  ground 
of  duties  having  been  afterwards  lightened,  section  178  of  act  of  July 
Ist,  1864,  preventing  it,  882. 
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EMBEZZLEMENT. 

Embezzling  a  letter  ^8  a  distinct  oifence  from  stealing  its  contents  in  the 
purview  of  section  279  of  the  Revised  Postal  Laws  of  1872,  514. 

EMPLOYER. 

"When  responsible  for  injury  to  an  employ 6,  387. 

ERROR. 

Of  a  United  States  district  court  in  ruling  at  the  trial  of  an  indictment 
cannot  be  corrected  by  the  circuit  court  on  writ  of  habeas  corpus,  604. 

EXPRESS  COMPANIES. 

Not  bound,  when  receiving  a  draft  for  collection  of  purchase-money  for 
goods,  from  consignor  who  has  shipped  by  a  railroad,  to  require  the 
railroad  company  to  hold  the  goods  till  consignee  pays  the  draft,  348. 

FELON  y . 

No  felonies  against  the  United  States  except  such  as  are  expressly  created 
by  statute, 'unless  they  be  committed  in  forts,  etc.,  of  the  United 
States,  621. 

PINAL  DECREE. 
What  is,  167. 

PRAUD. 

1.  A  deed  of  preference  may  be  void,  though  no  actual  fraud  be  commit- 

ted in  making  it  either  by  the  grantor  or  the  beneficiary,  48. 

2.  Possession  of  tobacco  fixtures,  after  bill  of  sale  by  vendor,  not  fraud 

perse;  caveat  creditor  applies;  Federal   courts  follow  State  prece- 
dents in  respect  to  it,  289. 

GOSPORT  NAVY  YARD. 
United  States  courts  have  exclusive  jurisdiction  in,  688. 

GRANULATED  TOBACCO. 

Not  synonymous  with  snuff  in  the  meaning  of  section  8368,  United  States 
Revised  Statutes,  826. 

HABEAS  CORPUS. 

1.  Can  be  issued  by  a  Federal  court  to  release  petitioners  imprisoned  for 

contempt  by  a  State  court  for  performing  duties  created  by  the  Con- 
stitution and  laws  of  the  United  States,  671. 

2.  Can  be  issued  by  United  States  court  for  a  person  confined  by  a  State 

court  for  a  violation  of  the  laws  of  the  United  States,  688. 

8.  Can  be  issued  by  a  Federal  court  to  persons  indicted  for  violation  of 
the  oyster  law  contained  in  the  Virginia  act  of  Assembly,  section  22 
of  chapter  214,  as  that  act  is  unconstitutional,  698. 

4.  Cannot  be  granted  by  a  Federal  court  to  a  non-resident  of  the  State, 
who  is  under  arrest  for  an  act  which  would  subject  a  resident  to  pros- 
ecution, 601. 

INJUNCTION. 
1.  A  United  States   court  cannot  enjoin  registering  ofilcers  and  poll- 
holders  of  a  State  from  registering  or  polling  voters  in  pursuance  of 
State  and  municipal  laws,  76. 

42 
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INJUNCTION  {continued). 

2.  Injunctions  will  in  general  be  refused  where  tl\^e  answer  to  a  bill  de- 

nies all  its  material  allegationSi  101. 

3.  Temporary  injunctions  may  be  granted  by  a  United  States  court  or 

judge  to  prevent  irreparable  injury  at  the  time  of  giving  a  rule  to 
show  cause  against  a  motion  for  a  preliminary  injunction,  607.  See 
Jurisdietum^  2,  and  p.  24. 

INSOLVENCY. 
What  is,  208. 

INSOLVENCY  IN  BANKRUPTCY. 

In  regard  to  merchanls,  traders,  bankers,  and  others  who  employ  nego- 
tiable paper  in  their  business,  insolvency  consists  in  being  unable  to 
pay  and  failing  to  pay  such  paper  at  maturity,  203. 

In  regard  to  farmers  and  others  who  are  not  merchants,  traders,  or  bankers, 
insolvency  consists  in  owing  more  than  the  value  of  the  debtor's  e«- 
tote,  203.  « 

INSURANCE  COMPANIES. 

1.  Right  to  remove  a  cause  to  United  States  Circuit  Court  given  by  Re- 

vised Statutes,  section  639,  not  affected  by  Virginia  Code  of  1873,  ch. 
37,  sections  19  to  86,  822. 

2.  A  judgment  sustaining  a  demurrer,  under  8  Otto,  240,  will  not  preju- 

dice plaintiff's  right  to  amend,  so  as  to  claim  the  equitable  value  of 
the  policy  arising  from  premiums  paid  before  a  forfeiture  by  non- 
payment of  premiums  due  during  the  war,  322. 

3.  They  may  through  an  agent  make  an  implied  waiver  of  a  provision 

in  their  policy  contrary  to  the  express  terms  of  such  provision,  290. 
See  Affent,  3. 

INTEREST. 

1.  Legislative  provision  allowing  an  abatement  of  interest  during  the  war 

not  unconstitutional,  207. 

2.  United  States  district  courts  may  therefore  require  judgment  creditors 

to  abate  it  for  that  period  in  conformity  to  a  State  law,  233. 

3.  Does  not  run  during  a  war  as  between  citizens  of  the  two  belligerent 

powers,  810. 

4.  A  pledge  for  the  payment  of  a  certificate  of  debt  is  a  pledge  for  the 

payment  of  interest  as  well  as  principal,  17. 
6.  A  State  may  by  law  require  the  abatement  of  interest  on  existing  debts 
without  violating  the  article  of  the  National  Constitution  forbidding 
States  to  pass  laws  impairing  the  obligation  of  contracts,  207. 

INTERNAL  REVENUE. 
Snuff  and  granulated  tobacco  mentioned  in  Revised  Statutes,  section  3868, 
are  not  synonymous 'terms,  326. 

JUDGMENT  AT  LAW. 

1.  Against  a  judgment  rendered  against  a  defendant,  which  was  not  con- 
tested through  neglect  or  mistake  of  his  counsel,  equity  will  not  re- 
lieve, 148. 
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JUDGMENT  AT  LAW  {continued). 

2.  Where  docketed  judgment  has  been  marked  ^^saiiftfled^*  by  the  credi- 
tor under  a  mistake,  a  bill  in  equity  will  lie  to  annul  and  set  aside  the 
satisfaction^  169. 

JURISDICTION. 

1.  United  States  court  has  jurisdiction  if  a  State  is  not  a  party  of  recordi 

though  she  be  a  party  in  interest,  17. 

2.  United  States  court  may  enjoin  the  misapplication  of  money  from  a 

State  treasury,  but,  after  it  has  been  paid,  cannot  require  the  use  of 
other  funds  to  make  it  good,  24. 

8.  Where  a  mortgage  creditor  flies  a  bill  for  foreclosure,  charging  that 
the  trustees  will  not  proceed  to  foreclose,  and  they  come  in  and  are 
made  parties  to  the  bill,  and  the  jurisdiction  of  the  United  States 
court  is  thereby  defeated,  the  bill  will  be  dismissed,  29. 

4.  Where  one  court  of  competent  jurisdiction  has  determined  thnt  a  patent 
has  not  been  violated,  it  may  enjoin  the  complainant  against  bringing 
suits  for  infringement  elsewhere  against  the  defendant,  65. 

6.  Where  a  plea  to  the  jurisdiction  of  a  circuit  court,  founded  upon  ir- 
regularity of  the  process,  has  not  been  taken,  and  the  defendant  has 
appeared,  pleaded  to  issue,  and  gone  to  trial,  another  United  States 
court  will  treat  the  judgment  as  valid,  67. 

6.  Where  a  United  States  district  court  is  invested  with  circuit  court 

powers,  it  has  those  powers  only  in  the  territory  of  the  particular  dis- 
trict named  in  the  act  of  Congress,  and  neither  the  judge  for  the  cir- 
cuit nor  the  justice  for  the  circuit  can  sit  in  such  district  court,  67. 

7.  A  cause  cannot  be  removed  from  a  United  States  circuit  court  into 

such  a  district  court,  67. 

8.  li  mandamus  be  not  a  necessary  remedy  in  a  United  States  court,  such 

court  may  entertain  a  bill  in  chancery,  though  in  the  same  case  a 
State  court  could  not  entertain  such  a  bill,  because  mandamus  would 
lie  there  as  an  eligible  but  not  necessary  remedy,  90. 

9.  If  a  company  be  incorporated  in  two  States,  a  citizen  of  one  State  may 

sue  it  in  the  United  States  court  of  the  other  State,  90. 

10.  Citizenship  in  the  District  of  Columbia  does  not  give  the  right  to  sue 

the  citizen  of  a  State  in  a  United  States  court,  118. 

11.  Conveyances  of  the  interests  of  non-residents  in  the  subject  of  a  suit, 

merely  for  the  purpose  of  giving  jurisdiction  to  United  States  courts, 
do  not  suflSce  for  that  purpose,  118. 

12.  A  United  States  circuit  court  has  not  jurisdiction,  even  in  matters 

connected  with  bankruptcy,  where  a  State  is  a  plaintiff  against  one  of 

its  own  citizens,  133. 
18.  A  United  States  district  court,  in  cases  in  which  it  has  jurisdiction, 

may  do,  as  a  court  of  equity,  just  what  the  State  court  might  do  in 

equity,  232. 
14.  Such  court  may  therefore  scale  confederate  contracts  to  their  value  in 

national  currency,  232. 
16.  Affirmation  in  declaration  or  bill  of  foreign  residence  is  necessary  to 

give  Federal  courts  jurisdiction,  246. 


660  INDEX  TO  SUBJECTS. 


JURISDICTION  {continued). 

16.  It  is  competent  in  Congress  to  confer  jurisdiction  on  the  United  States 

courts  of  suits  brought  against  defendants  non-resident  in  the  district 
where  the  suits  are  brought,  813. 
Congress  has  conferred  this  jurisdiction  by  act  of  March  Sd,  1875|  sec- 
tions 2  and  4,  813. 

17.  Jurisdiction  of  the  United  States  courts  extends  to   Gosport   Nayy 

Yard  and  is  exclusive  there,  588. 

LEGACIES. 
Sums  of  money  received  by  claimants  under  a  deceased  person's  will,  by 
virtue  of  a  compromise  contract  with  the  executor,  sanctioned  by  ft 
court  of  competent  jurisdiction,  are  not  included  in  that  class  of 
*<  legacies''  or  **  distributive  shares  "  in  intestate's  estates,  which  are 
subject  to  a  United  States  revenue  tax,  298. 

LEGISLATIVE  GRANT. 
The  grant  of  a  right  to  dig,  mine,  and  remove  certain  minerals  from  the 
beds  of  the  rivers  of  a  State  does  not  render  invalid  a  subsequent  grant 
in  similar  terms  to  other  grantees,  72. 

LIS  PENDENS. 
The  purchase  of  land  in  Virginia  which  is  the  subject  of  litigation  in  a 
United  States  court  is  void,  though  the  lis  pemiens  be  not  recorded 
according  to  the  provisions  of  the  Virginia  code  on  that  subject,  78. 

MANDAMUS.    See  Jwrnrfic^on,  8,  and  p.  90. 

NATIONAL  BANKS. 
A  National  bank  has  the  right  to  make  loans  on  negotiable  notes  secured 

by  stock,  or  bonds  having  marketable  value,  101. 
A  transfer  of  shares  in  a  National  bank  made  with  intent  to  avoid  the 

liability  imposed  upon  shareholders  by  law  for  the  debts  of  the  bank, 

is  void,  158. 

NOTARY  PUBLIC. 
Though  interested  in  a  deed,  a  notary  public  may  take  the  grantor's  ac- 
knowledgment of  it  if  the  act  be  merely  ministerial,  37. 

OATH. 
The  mode  of  administering  it,   under   section  864  of  the  United  States 

Revised  Statutes,  is  that  of  the  State  where  the  depositions  were 

taken,  295. 
This  statute  must  be  strictly  construed,  295. 

OBLIGATION  OP  CONTRACTS. 
Not  impaired  by  act  of  Virginia  Assembly,  allowing  abatement  of  inter- 
est during  the  late  civil  war,  229. 

ORDER  OP  ADJUDICATION. 
In  involuntary  bankruptcy,  based  on  a  fraudulent  preference,  does  not 
conclude  the  court  in  a  bill  brought  by  the  assignee  against  the  pre- 
ferred creditor  or  beneficiary;  the  parties  not  being  the  same,  and  the 
defendant  creditor  or  beneficiary  not  having  been  heard  in  the  bank- 
rupt court,  189. 
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PACKAGE.      . 

Meaning  of,  in  Bevised  Statutes,  section  8430,  529. 

PARTITION. 

Bill  in  chancery  does  not  lie  for  partition  in  favor  of  a  complainant  whose 
title  to  a  portion  of  the  property,  sought  to  be  partitioned,  is  not 
clear,  118. 

PATENTS. 

1.  Whether  one  patent  infringes  upon  another  one  is  a  question  of  fact  to 

be  determined  by  the  evidence,  60. 

2.  Accurately  constructed  models  are  the  best  means,  when  they  are  prac- 

ticable, to  enable  the  court  to  jud^e  of  the  infringement,  60. 

3.  The  testimony  of  experts  is  controlling  in  the  absence  of  models,  60. 

4.  Attachment  for  contempt  for  violation  of  patents  will  not  be  ordered 

unless  the  violation  is  clearly  proven,  60. 
6.  Where  one  court  of  competent  jurisdiction  has  determined  that  a 
patent  has  not  been  violated,  it  may  enjoin  the  complainant  against 
bringing  suits  for  infringement  elsewhere  against  the  defendant,  65. 

6.  In  patent  cases.  United  States  courts  have  a  larger  discretion  in  respect 

to  interlocutory  injunctions  than  in  other  cases  of  injunction,  con- 
ferred by  section  4921  of  the  Revised  Statutes,  607. 

7.  The  action  of  the  Commissioner  of  Patents  at  Washington  makes  a 

prima  facie  case  for  or  against  granting  injunctions,  608. 

PETITION. 
In  l)ankruptcy  may  be  treated  as  a  bill  and  proceeded  with  on  the  equity 
side  of  the  United  States  District  Court,  when,  620. 

PLEA  OF  IMPRISONMENT. 
Special  plea  of  imprisonment  not  valid  in  a  civil  action,  818. 

PREFERENCE  IN  BANKRUPTCY.     See  Deed  of  Preference,  and  87. 

1.  A  United  States  circuit  court  in  trying  the  question  of  fraud  connected 

with  a  preference  under  section  6128,  may  submit  the  question  to  a 
jury,  177. 

2.  A  bill  to  set  aside  a  preference  given  since  June  22d,  1874,  must  charge 

that  the  person  benefited  by  it  knew  it  was  given  in  fraud  of  the  pro- 
visions of  the  Bankruptcy  Act,  188. 

8.  A  bill  which  omits  to  charge  such  knowledge  will  be  dismissed  where 

no  proof  of  knowledge  was  presented,  188.     See  Bill  in  Equity^  2,  8, 
and  4,  and  pp.  188  and  188.     See  Deposits^  1,  2,  and  8. 

PROMISSORY  NOTE. 

When  by  mistake  the  maker  of  a  note  signed  his  name  above  the  words 
defining  the  pUiee  of  payment,  in  a  printed  form  of  note  having 
printed  coupons  attached,  the  note  is  negotiable  under  the  laws  of 
Virginia,  172. 

RAILROAD  COMPANIES. 

1.  Not  bound  to  hold  goods  at  an  interior  depot  for  a  consignor  till  con- 

signee pays  the  purchase  price,  343. 

2.  Have  a  right  to  assign  particular  cars  to  persons  of  particular  color, 

without  violating  act  of  March  1st,  1875,  586. 
8.  When  company  is  responsible  for  injury  to  an  employ^,  887. 
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RAILROAD  CONSOLIDATION. 
lYbere  several  railroad  companies  have  been  consolidated  under  one  cor- 
poration for  twelve  months,  if  a  stockholder  in  a  divisional  company 
brings  a  bill  of  injunction  to  restrain  tbe  further  execution  of  the 
charter  of  consolidation  and  the  use  of  tbe  divisional  railroad  bj  the 
consolidated  company,  be  mu9t  make  tbe  executive  officers  of  tbe  con- 
solidated company  parties  defendant  or  tbe  bill  will  bedismisscil ;  and 
even  if  he  should  do  so,  temporary  restraining  orders  will  not  be 
granted,  80. 

REASONABLE  CAUSE  TO  BELIEVE. 
Tbe  execution  of  a  deed  of  preference  to  secure  a  sum  of  money  fraudu- 
lently ovcrchecked  from  a  bank  by  the  criminal  connivance  of  its 
teller,  constitutes  of  itself  reasonable  cause  to  believe  that  the  deed  is 
in  fraud  of  tbe  Bankrupt  Act,  48. 

RECEIVER. 
Secured  creditors  cannot  dictate  who  shall  be  receiver ;  the  court  will 
consider  the  interest  of  all  creditors  in  appointing,  28. 

RECORDS. 
Books  of  a  distiller  kept  in  accordance  with  sections  8308  and  3304  of  the 
Revised  Statutes  are  quasi  records,  683. 

REMOVAL  OF  SUITS  FROM  STATE  TO  FEDERAL  COURT. 

1.  A  County  Board  of  Supervisors  of  Virginia  is  not  a  court,  and  a  petition 

before  them  is  not  a  suit,  270. 

2.  But  when  appeal  is  taken  from  them  on  such  petition,  such  appeal  is  a 

suit  in  the  county  or  corporation  court,  and  such  suit  may  be  removed 
into  a  Federal  court,  270. 

3.  Application  for  removal  of  such  suit  must  be  made  at  the  first  term  of 

the  State  court  at  which  the  appeal  could  be  tried,  271. 

4.  Right  of  insurance  company  to  remove  a  cause  under  Revised  Statutes, 

section  689.     See  ante,  Insurance  CdmpanieSf  and  p.  822. 
6.  Suits  against  revenue  officers  on  account  of  acts  done  under  virtue  of 
their  offices,  may  be  removed  from  the  State  to  the  Federal  courts, 
and  act  of  March  8d,  1875,  does  not  repeal  section  648  of  the  Revised 
Statutes,  326.     See  Jwnsdieiion,  7,  and  p.  67. 

RESTRAINING  ORDER. 
May  be  granted  temporarily  without  notice  in  patent  cases  to  prevent 
irreparable  injury  to  complainant,  607. 

RETAIL  LIQUOR  DEALER. 
Meaning  of  in  section  8242  of  the  Revised  Statutes,  681. 

RIGHTS  OF  ACTION. 

Rights  of  action  held  by  conquered  power  accrue  to  conqueror  jure  belli; 
assumpsit  to  conqueror  implied,  if  assumpsit  had  existed  in  favor  of 
the  conquered  power,  841. 

RULE  88  IN  EQUITY. 
Is  imperative  and  must  be  enforced,  168. 
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KULES  OF  PRACTICE. 

Binding  on  suitors,  counsel,  etc.,  but  subject  to  the  discretion  of  court,  886. 
Acts  of  the  legislature  depriving  the  court  of  this  discretion  are  more 

than  rules  of  practice,  886. 
Section  914  of  the  Revised  Statutes  contemplates  the  former  only,  and  not 

the  latter,  886. 

"  SATISFACTION  " 

Of  judgment — bill  in  equity  will  lie  to  set  it  aside,  169. 

SECRETARY  OF  WAR. 

A  grant  by  act  of  Congress  to  the  President  of  power  to  dispose  of  the  full 
title  to  the  fee  in  real  property,  implies  the  grant  of  nil  minor  powers, 
and  authorizes  the  Secretary  to  execute  the  deeds  as  agent,  and  by 
direction  of  the  President,  138. 

SEQUESTRATION. 

Where  stock  in  a  Southern  corporation  belonging  to  Northern  citizens 
was  sequestrated  during  the  civil  war,  though  it  passed  to  second 
hands,  the  sequestration  was  void  as  against  the  Northern  shareholders, 
69. 

SETOFF. 

Plea  of  setoff  not  a  "  suit  at  law,''  such  as  is  forbidden  by  Revised  Stat- 
utes, section  5105,  to  a  creditor  who  has  proved  his  claim  in  bankrupt- 
cy, 891. 
Nor  is  plea  of  setoff  a  <*suit"  in  contemplation  of  section  5105,  891. 

SNUFF. 

Not  synonymous  with  granulnted  tobcLcco  in  the  meaning  of  section  8868, 
United  States  Revised  Statutes,  826. 

STATUTE  OF  LIMITATIONS. 
Statute  does  not  run  during  a  war  as  between  citizens  of  the  different 
belligerent  powers,  310. 

STATUTES. 

1.  The  rule  of  law  construing  them  to  be  in  force  during  the  whole  of  the 

day  on  which  they  are  passed  is  a  mere  rule  of  convenience,  and  sub- 
servient to  the  justice  of  the  case,  856. 

2.  A  statute  of  Congress  increasing  taxos  and  denouncing  penalties,  and 

to  take  effect  according  to  above  rule,  is  an  ex  post  facto  law,  856. 

3.  Such  statute  takes  effect  at  the  moment  it  is  approved  by  the  President, 

856. 

4.  Statutes  of  the  United  States  passed  in  pursuance  of  the  Constitution, 

supersede  State  statutes  on  the  same  subject,  415. 

STOCKHOLDER. 

Transferee  of  shares  of  a  bank  who  owns  such  shares  at  time  of  suspen- 
sion of  bank,  though  only  as  collateral  security,  is  liable  to  creditors 
of  bank  as  a  stockholder,  807. 

STREETS  AND  WAYS. 
The  surrender  of  a  street  for  public  use  by  a  proprietor  of  contiguous 
lands,  is  a  surrender  to  be  used  as  a  wharf  if  the  street  terminated  or 
binds  on  a  bay  or  river,  but  it  is  not  a  surrender  of  the  fee,  118. 
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SUITS. 

See  Removal  of  Suiis,  l,  2,  3. 

TENDER. 
Tender  by  a  relative  or  friend  of  the  owner  of  the  property,  of  the  tax 
due  upon  property  advertised  for  sale,  is  sufficient,  402. 

THREATS. 
Threats  sufficient  to  induce  an  officer  about  to  make  an  arrest  to  believe 
that  the  person  will  kill  him,  justify  him  in  killing  the  person,  660. 

TOBACCO  FIXTURES. 

Possession  retained  by  vendor  after  sale  not  fraudulent  per  se,  239. 

TRADE  MARK. 
A  manufacturer  has  the  right  to  the  exclusive  use  of  any  word  or  numeral 

adopted  arbitrarily  as  a  trade-mark,  where  it  is  a  mere  symbol  and 

not  a  term  of  description,  107. 
The  symbol  }  may  be  so  used,  107. 
The  word  Eureka  may  be  so  used,  115. 

TRUSTEES. 

Where  a  mortgage  creditor  has  filed  a  bill  charging  that  the  trustees  will 
not  proceed  with  the  foreclosure,  if  the  trustees  thereupon  come  in 
for  that  purpose  they  control  the  suit,  29. 

USER  OF  PROPERTY. 

A  contract  perpetual  in  purport  which  gives  a  right  to  use  property  which 
is  coupled  with  an  interest  necessary  to  the  enjoyment  of  the  property 
is  not  revocable  by  the  grantor,  139. 

VOTERS. 

1.  Qualifications  fixed  by  the  States,  not  by  Congress,  448. 

2.  Congress  has  power  to  interfere  for  protection  of  voters  at  elections  for 

Federal  officers,  448. 

WAIVER 

Of  provisions  in  policy  by  insurance  companies,  290.    See  Ageni^  8. 
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